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TOWNSEND  V.  EAKLY. 

1860.    December  6,  8.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

A  will  directed  that  all  legacies  should  be  paid  within  six  months  after  the  tes- 
tator^s  death.  By  a  codicil,  executed  on  the  day  of  the  testator^s  death,  afler 
giving  500^  a  piece  to  five  of  the  grandchildren  of  his  brothers  by  name,  he 
bequeathed  600/.  to  legatees  thus  described:  "  each  child  that  may  be  bom 
to  either  of  the  children  of  either  of  my  brothers,  lawfully  begotten.^^  Hdd^ 
that  of  the  children  of  the  brothers^  children  neither  those  bom  at  the  date 
of  the  codicil  nor  those  begotten  after  the  testator^s  death  were  entitled,  but 
only  children  en  ventres  leur  meres  at  the  date  of  the  codicil  and  of  the  testa- 
tor's death.^ 


*  For  all  purposes  of  construction  a  child  en  ventre  sa  tnhre  is  considered  as  a 
child  in  esse,  2  Jarman  Wills  (4th  Am.  ed.),  75,  76.  A  child  en  ventre  sa 
mhre  will  take  a  share  in  a  fund  bequeathed  to  children,  under  a  general  descrip- 
tion of  children.  Petway  v,  Powell,  2  Dev.  &  Bat.  Eq.  312 ;  Swift  v,  Duffield, 
5  Serg.  &  R.  38 ;  2  Williams  Ex.  (2d  Am.  ed.)  801,  802.  A  testator  bequeathed 
the  residue  of  his  personal  estate  to  such  of  his  grandchildren  as  should  be  living 
at  his  decease,  in  equal  portions ;  and  it  was  held,  that  a  grandchild  bom  within 
nine  months  after  the  testator's  death,  was  entitled  to  a  share  of  such  residue. 
Hall  V,  Hancock,  15  Pick.  255.  A  provision  made  for  a  child  en  ventre  sa  mhre, 
which  is  afterwards  bora  before  the  death  of  the  testator,  was  held  not  to  extend 
to  an  after-born  postbumou*  child,  although  the  division  of  the  property  was  to 
be  made  between  **  all  his  children  now  bora  or  to  be  bom.''  Burke  o.  Wilder, 
1  M'Cord  Ch.  551.     See  also  Sinkler  v,  Sinkler,  2  Desaus.  127. 
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This  was  an  appeal  from  the  construction  put  by  the  Master  of 
the  Rolls  upon  a  clause  in  a  codicil  to  the  will  of  William  Town- 
send,  the  testator  whose  estate  was  being  administered  in  the  suit. 

By  the  will  in  question,  dated  the  31st  March,  1827,  the  testator, 

after  bequeathing  certain  specific  legacies,  gave  the  residue  of  his 

personal  estate  to  Matthew  Shaw,  John  Benbow,  John  Townsend, 

and  Job  Townsend,  whom  he  appointed  his  executors,  upon  trust, 

with  all  convenient  speed,  after  his  decease,  to  sell  and  convert 

*  2    the  *  same  into  money,  and  after  payment  of  all  his  just  debts, 

funeral  and  testamentary  expenses,  and  the  several  legacies 
thereinbefore  by  him  bequeathed,  together  with  the  whole  of  the  leg- 
acy duty  and  duties  payable  in  respect  of  the  several  legacies  and 
annuities  by  him  therein  given,  to  make  certain  investments  for  the 
benefit  of  various  legatees,  and  to  pay  and  divide  the  residue  of  the 
proceeds  of  his  personal  estate  and  effects,  unto  and  amongst 
all  and  every  his  next  of  kin  who  should  be  living  at  the  time  of 
his  decease,  share  and  share  alike,  to  and  for  their,  his,  and  her  own 
respective  use  and  benefit.  And  the  testator  thereby  directed  that 
all  the  legacies  thereinbefore  by  him  bequeathed  should  be  paid 
within  six  calendar  months  next  after  his  decease ;  and  that,  in 
the  event  of  his  executors  not  being  able  to  pay  the  same  within 
such  period,  interest  at  five  per  cent  should  be  paid  on  such  legacy 
or  legacies  respectively,  to  commence  from  the  time  when  the  same 
were  thereby  respectively  directed  to  be  paid. 

By  a  codicil  to  his  will,  dated  the  14th  November,  1827,  the  tes- 
tator disposed  of  his  freehold,  copyhold,  and  leasehold  estates ;  and 
by  a  second  codicil,  dated  the  10th  March,  1832,  after  directing 
his  executors  to  invest  2000Z.  in  the  funds,  the  proceeds  to  be 
applied  for  the  support  of  six  aged  women  at  Witney,  he  proceeded 
as  follows:  — 

"  Item.  I  give  and  bequeath  to  Hannah  Maria,  the  daughter  of 
my  brother  Henry,  the  sum  of  600?.,  to  be  paid  to  her  by  my  said 
executors  on  her  attaining  the  age  of  twenty-one  years."  [Then 
followed  other  pecuniary  legacies  in  similar  terms,  to  other  chil- 
dren of  Henry  Townsend.]  "  Item.  1  give  and  bequeath  to 
Edward,  the  son  of  John  and  Alice  Early,  the  sum  of  500Z.  for  his 
own  use  and  benefit;  also  I  give  and  bequeath  to  Alice,  the 
daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500/. 

*  3    for  her  own  use  and  *  benefit.;  also  I  give  and  bequeath  to 
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Sarah,  the  daughter  of  the  said  John  and  Alice  Early,  the  sum 
of  5001.  for  her  own  use  and  benefit ;  also  I  give  and  bequeath 
to  Ann,  the  daughter  of  Robert  and  Martha  Storrs,  the  sum  of 
600Z.  for  her  own  use  and  benefit.  Item.  I  direct  my  executors 
to  pay,  by  and  out  of  my  personal  estate,  exclusively,  the  sum  of 
5001.  a  piece  to  each  child  that  may  be  born  to  either  of  the  chil- 
dren of  either  of  my  brothers  lawfully  begotten,  to  be  paid  to  each 
of  them  on  his  or  her  attaining  the  age  of  twenty-one  years,  with- 
out benefit  of  survivorship." 

The  testator  died  on  the  same  day  (10th  March,  1832). 

The  testator  at  his  death  had  three  brothers,  John,  Henry,  and 
Job.  Of  these,  John  never  had  any  issue,  but  Henry  and  Job  had 
twelve  grandchildren  living  at  the  testator's  death,  amongst  whom 
were  included  the  five  legatees  of  5001.  each  named  in  the  testator's 
second  codicil.  There  were  also  at  that  time  three  grandchildren 
of  the  testator's  brothers  Henry  and  Job  in  ventres  leur  meresj  and 
thirty-two  grandchildren  of  the  two  brothers  were  both  begotten 
and  born  after  the  testator's  death.  There  were  also  several  chil- 
dren of  the  testator's  brothers  living  at  his  death. 

After  the  testator's  death,  William  Townsend  Storrs  (a  grandson 
of  the  testator's  brother  Job  who  was  in  ventre  sa  mere^  at  the 
testator's  death)  instituted  a  suit  in  this  Court,  claiming  to  be 
entitled  to  one  of  the  500/.  legacies  under  the  last  clause  of  the 
second  codicil.  On  the  hearing  of  that  cause  —  Storrs  v.  Ben- 
bow  j  (a)  —  the  Court  declared  that  only  such  children  of  the 
children  of  the  testator's  brothers  as  were  in  esse  at  the 
time  of  the  *  death  of  the  testator  were  entitled  to  the  legacies  *  4 
of  500L  each  bequeathed  by  the  codicil  to  each  of  the  children 
of  either  of  the  children  of  his  brothers  lawfully  begotten ;  and 
directed  an  inquiry  whether  the  infant  plaintiflF  was  in  esse  at  the 
time  of  the  death  of  the  testator. 

The  Master  found  that  William  To.wnsend  Storrs  was  born  on 
the  29th  October,  1832,  aiid  that  it  therefore  appeared  to  him,  and 
he  found  that  the  infant  plaintiff  was  in  esse  at  the  death  of  the 
testator,  and  the  administration  of  the  testator's  estate  was  pro- 
ceeded with  on  the  footing  of  that  decree. 

Two  other  questions  subsequently  arose  upon  the  construction 
of  the  same  clause  in  the  testator's  second  codicil,  and  were 

(a)  2  Myl.  &  K.  46. 
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brought  at  different  times  before  the  Court  for  decision.  The  first 
of  these  was,  whether  the  four  children  of  John  and  Alice  Early, 
to  whom  legacies  of  500Z.  were  bequeathed  by  name  in  the  codicil, 
were  also  entitled  to  take  similar  legacies  under  its  last  clause  ; 
and  as  to  this  the  Vice-Chancellor  Knight  Bruce  decided  that  they 
were  not  so  entitled,  (a)  The  other  question  was,  whether  a  fifth 
child  of  John  and  Alice  Early,  born  after  the  date  of  the  will  but 
before  the  date  of  the  second  codicil,  and  to  whom  no  legacy  was 
given  by  name  by  that  codicil,  was  entitled  to  a  legacy  under  the 
bequest  in  the  second  codicil,  of  5002.  a  piece  to  each  child  that 
might  be  born  to  either  of  the  children  of  either  of  the  testator's 
brothers ;  and  on  this  the  Master  of  the  Rolls  (Sir  John  Romilly) 
decided  that  the  child  was  not  so  entitled.  (6) 

*  6        *  In  the  course  of  tlie  discussion  which  thus  took  place 

doubts  were  suggested  whether  the  bequests  by  the  clause 
in  question  were  not  altogether  void  for  remoteness ;  and  shortly 
before  the  grandchildren  of  the  testator's  brothers,  who  were  in 
ventres  leur  meres  at  his  death,  came  of  age,  the  trustees  of  the 
residuary  personal  estate  presented  their  petition  of  appeal  to  the 
Lord  Chancellor  from  the  decree  of  Sir  John  Leach  in  Storrs  v. 
Benhow^  (c)  which  was  aflSrmed  by  Lord  Cranworth.  (d) 

The  bill  in  the  present  suit  was  filed  in  January,  1859,  by  the 
personal  representatives  of  some  of  the  next  of  kin  of  the  testator, 
and  prayed  that  the  trusts  of  the  will  and  codicils  of  the  testator 
(so  far  as  the  same  had  not  been  performed)  might  be  performed ; 
and,  secondly,  that  the  trust  funds  and  property  which  constituted 
the  ultimate  residue  of  the  testator's  personal  estate  might  be 
divided  among  the  plaintiffs  and  the  several  other  persons  entitled 
thereto;  and,  thirdly,  that,  for  the  purpose  of  ascertaining  the 
amount  of  such  ultimate  residue,  it  might  be  declared  whether  any 
and  what  further  legacies  of  500?.  were  payable,  by  virtue  of  the 
bequest  in  the  second  codicil  of  500/.  a  piece  to  each  child  that 
might  be  born  to  either  of  the  children  of  either  of  the  testator's 
brothers. 

Upon  the  hearing  of  the  cause  in  June,  1860,  the  Master  of  the 
Bolls,  by  the  decree  under  appeal,  decided  that  children  of  the 

(a)  See  Early  v.  Benbow,  2  Coll.  842. 

(6)  See  Early  o.  Middleton,  14  Beav.  453. 

(c)  See  2  Myi.  &  K.  46. 

(d)  Storrs  0.  Benbow,  3  De  G.,  M.  &  G.  390. 
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children  of  the  testator' s  brothers,  who  were  born  before  the  date 
of  the  second  codicil,  but  wore  not  mentioned  by  name  as  legatees 
in  the  codicil,  were  not  entitled  to  3002.  each  under  the  bequest  of 
5002.  a  piece  to  the  children  of  either  of  the  children  of  either 

*  of  the  testator's  brothers ;  and  that  children  of  the  children    *  6 
of  the  testator's    brothers  begotten  and  born  after  the  tes- 
tator's death  were  not  entitled  to  participate  in  the  benefit  of  that 
bequest,  (a) 

The  appellants  were  grandchildren  of  the  testator's  brothers, 
born  before  the  date  of  the  codicil,  but  not  mentioned  in  it  by 
name  as  legatees,  and  grandbhildren  of  the  brothers,  both  begotten 
and  born  after  and  within  twenty-one  years  of  the  death  of  the 
testator. 

Mr.  Follett  and  Mr.  Bevir,  in  support  of  the  appeal.  —  The 
estate  is  sufficient  to  provide  legacies  for  all  the  children  of  neph- 
ews and  nieces  of  the  testator  born  within  twenty-one  years  after 
the  death  of  the  testator,  and  to  leave  a  considerable  residue 
besides.  The  words  "  may  be  born, "  construed  according  to  the 
authorities,  are  large  enough  to  include  children  of  nephews  and 
nieces  of  the  testator  born  within  twenty-one  years  after  his  death, 
and  children  also  of  nephews  and  nieces  born  before  the  date  of 
the  codicils.  The  fact  that  he  has  given  legacies  to  some  of  such 
last-mentioned  children  nominatim  is  not  a  ground  for  adopting  a 
different  construction.  The  possibility  of  some  of  the  after-bom 
children  coming  into  existence  at  a  period  too  remote  does  not 
invalidate  the  gift  as  to  those  children  of  the  class  born  within  the 
legal  period.  Wilkinson  v.  Adam^  (b)  Defflis  v.  Goldschmidt.  (c) 

Mr.  Roundell  Palmer  and  Mr.  Shehheare^  for  the  plaintiffs.  — 
It    is    impossible    on    principle    to    adopt    a    construction 

*  extending  the  benefit  of  the  clause  in  question  to  all  chil-  *  7 
dren  that  may  at  any  time  be  born  of  the  testator's  neph- 
ews and  nieces.  The  amount  required  for  payment  of  legacies 
would  in  that  case  be  indefinite ;  and  the  testator's  direction  that 
the  legacies  given  by  his  will  should  be  paid  within  six  months  of 
his  death  could  not  be  acted  upon.  It  would  be  impossible  for  the 
executors  to  know  within  six  months  whether  the  estate  would  be 

(a)  See  Townsend  v.  Early,  28  Beav.  429-436. 

(6)  1  Ves.  &  B.  464.  (c)   1  Meriv.  417;  19  Ves.  666. 
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sufficient  to  pay  all  the  legacies,  and  the  period  for  distribution  of 
the  estate  and  complete  execution  of  the  will  would  have  to  be 
postponed  for  an  indefinite  period.  The  Court  has  never  adopted 
such  a  construction  where  the  language  of  the  will  does  not  abso- 
lutely require  it.  Sprackling  v.  Ranter ^  (a)  Butler  v.  Lawe^  (6) 
Mann  v.  Thompson.  (<?)  The  children  of  nephews  and  nieces 
begotten  and  born  after  the  death  of  the  testator  are  therefore 
excluded.  So  also  children  of  nephews  and  nieces  born  before  the 
date  of  the  codicil,  and  not  expressly  named  as  legatees.  To  hold 
otherwise  would  be  to  infer  that  the  testator  meant  to  give  cumu- 
lative gifts  of  5001.  to  each  of  the  children  of  his  nephews  and 
nieces  previously  named  as  legatees  of  5001.  each  in  the  codicil. 
Such  a  construction  is  not  the  necessary  interpretation  of  the 
language  of  the  will ;  arid,  unless  it  is,  the  Court  will  not  adopt  it. 

Mr.  Teed  and  Mr.  Rogers^  for  parties  in  the  same  interest  as 
the  plaintiffs.  —  The  class  must  bo  limited,  otherwise  the  gift 
will  be  void  for  remoteness.     They  cited  Leake  v.  Robinson,  (rf) 

Mr.  Follett^  in  reply. 

*  8  *  The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decree 
appealed  against  should  be  affirmed.  It  is  difficult  to  put  a 
reasonable  construction  upon  the  clause  in  the  second  codicil  of 
the  testator's  will  now  before  us.  But  I  think  that  we  are  bound 
to  put  some  construction  upon  it,  and  cannot  say  that  it  is  incapa- 
ble of  construction,  and  I  do  not  know  that  a  better  construction 
can  be  put  upon  it  than  that  of  the  Master  of  the  Rolls. 

The  children  alleged  to  be  entitled  to  the  benefit  of  the  dispo- 
sition in  question  may  be  divided  into  three  classes.  First,  chil- 
dren born  at  the  date  of  the  codicil  and  of  the  testator's  death. 
Secondly,  children  then  in  ventres  leur  meres  and  born  after  the 
testator's  death.  And,  thirdly,  children  both  begotten  and  born 
after  the  testator's  death.  With  regard  to  the  second  class,  it  has 
already  been  decided  that  they  are  entitled,  and  they  have  been 
long  since  paid.  As  to  them,  therefore,  we  have  nothing  now  to 
consider ;  but  we  are  called  upon  to  decide  upon  the  interests  of 
those  of  the  first  and  third  classes.     Now  I  think  that,  although 

(a)  1  Dick.  844.  (c)  Kay,  638. 

(6)  10  Sim.  817.  (d)  2  Meriv.  863. 
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the  words  used  by  the  testator,  regarding  merely  this  general 
sweeping  disposition,  might  admit  of  children  of  the  testator's 
nephews  and  nieces  that  were  then  born,  yet  when  we  look  at  the 
whole  will,  it  cannot  be  considered  clear  that  this  sweeping  legacy 
was  not  meant  to  be  confined  to  children  not  then  born  but  who 
might  be  in  esse  at  the  testator's  death.  It  must  be  supposed  that 
the  testator  knew  of  the  existence  of  children  of  his  nephews  and 
nieces  other  than  those  expressly  named  in  his  will,  but  to  these 
last  only  does  he  leave  legacies  by  name.  It  seems  clear  that  all 
that  he  intended  to  give  to  children  born  at  the  date  of  the 
codicil  he  gave  to  them  by  name.  And  when  he  goes  on  to 
make  a  general  disposition  to  *  children  of  his  nephews  and  *  9 
nieces  as  a  class,  it  would  appear  that  the  class  must  be  con- 
fined in  some  sense  to  children  not  then  'born.  No  consideration 
of  general  rules  can  here  assist  us,  and  we  must  endeavour  to 
gather  what  the  intention  of  the  testator  was  from  the  language 
which  he  has  used  in  the  will  and  codicils.  It  seems  to  me,  look- 
ing only  at  that,  that  he  cannot  be  considered  as  having  intended 
those  children  whom  he  could  have  named,  but  whom  he  has  not 
named,  to  take  under  the  general  disposition  in  the  codicil.  Then, 
with  reference  to  the  class  of  children  begotten  and  born  after  the 
testator's  death,  I  think  the  testator  must  have  intended  this 
general  disposition  to  apply  only  to  those  who  might  come  into 
esse  and  be  capable  of  taking  an  interest  at  his  death.  It  cannot 
be  supposed,  having  regard  to  the  context  of  the  will  and  to  the 
general  directions  in  it  with  reference  to  the  distribution  of  the 
estate,  that  the  testator  intended  the  winding-up  of  his  estate  to 
be  deferred  to  such  a  remote  and  indefinite  period  as  it  must 
necessarily  be  if  all  the  children  afterwards  born  at  any*  time  of 
the  children  of  either  of  the  testator's  brothers  are  to  be  entitled 
to  the  benefit  of  this  general  gift. 

I  do  not  go  upon  the  rule  against  perpetuities,  but  upon  what 
appears,  from  the  language  of  the  whole  will,  Ur  be  the  intention 
expressed  by  the  testator,  that  only  those  children  of  his  nephews 
and  nieces  were  to  take  who  might  be  in  esse^  and  be  capable  of 
taking  at  the  time  of  his  death. 

t  I  am  glad  to  say,  that,  in  deciding  this  appeal,  I  controvert  no 
rale  which  can  be  of  any  use  in  construing  any  other  will ;  but 
respecting  all  the  rules  of  construction  which  have  been  laid 
down,  and  meaning  to  lay  down  no  rule,  and  looking  only  to  the 
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*  10  language  of  the  *  will,  I  think  that  the  most  reasonable  con- 

struction has  been  put  upon  the  disposition  here  in  question 
by  the  decree  at  the  Rolls.  I  have  on  a  former  occasion  intimated 
my  opinion,  that  where,  upon  an  appeal  upon  the  construction  of 
a  will,  it  turns  out  that  the  question  admitted  of  no  reasonable 
doubt,  the  costs  of  the  appeal  should  not  be  allowed  out  of  the 
estate ;  but,  in  this  case,  I  think  the  question  sufficiently  doubtful 
to  admit  of  the  costs  being  paid  out  of  the  estate.^ 

The  Lord  Justice  Knight  Bruce.  — It  cannot  be  inferred  that 
the  testator,  when  he  executed  the  second  codicil  to  his  will, 
believed  that  he  would  die  on  that  day ;  nor  can  we  form  a  con- 
jecture whether  or  not  he  expected  to  recover  from  his  illness. 
The  context  and  such  of  the  extrinsic  facts  as  may  be  regarded, 
render  it  impossible  to  construe  the  word  "  may  "  as  the  testator 
has  used  it  in  the  codicil,  otherwise  than  as  importing  futurity 
strictly  and  exclusively.  I  think  that  the  same  considerations 
render  it  impossible  to  extend  the  language  used  to  children  of 
the  testator's  nephews  and  nieces  born  and  begotten  after  the 
death  of  the  testator.  I  agree  with  the  Lord  Chancellor  as  to  the 
interpretation  of  the  codicil  and  as  to  the  costs. 

The  Lord  Justice  Turner.  —  I  also  am  of  opinion  that  the 
decision  of  the  Master  of  the  Bolls  should  be  affirmed.  There 
are  two  classes  of  children  of  the  testator's  nephews  and  nieces, 
whose  claims  we  have  had  to  consider  on  this  appeal.  The  first 
class  is  of  children  born  in  the  testator's  lifetime,  but  not  named 
in  his  will ;  the  second,  of  children  begotten  and  born  after  the 
testator's  death. 

*  11  *  As  to  the  second  class,  no  doubt  a  gift  may  be  expressed 

in  such  terms  as  to  include  children  so  circumstanced,  but 
I  think  the  intention  to  include  them  must  be  very  clearly  shown. 
The  intention  must  be  plain,  and  for  this  reason,  —  that  the  effect 
of  including  them  is  to  stop  entirely  the  distribution  of  the  testa- 
tor's estate,  inasmuch  as  it  cannot  be  known  at  the  testator's  death 
what  number  of  persons  will  become  entitled  to  legacies  under  the 
disposition  contained  in  the  codicil,  if  such  after-born  children  are 
to  be  included. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1426, 1427,  and  cases  in  note  (6)  ;  Saw- 
yer V.  Baldwin,  20  Pick.  388,  389 ;  Rogers  v,  Ross,  4  John.  Ch.  608 ;  Bowditch 
V.  Soltyk,  99  Mass.  141. 
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I  do  not  think,  therefore,  that  the  mere  reference  to  chil- 
dren to  be  born  is  sufficient  of  itself  to  include  all  that  may  at 
any  time  be  born.  In  this  case,  the  context  of  the  will,  where  the 
testator  directs  his  legacies  to  be  paid  within  six  months  after  his 
death,  removes  all  doubt  upon  the  question.  If  that  direction  is  to 
take  effect,  it  is  impossible  that  the  testator  can  have  meant  to 
include  all  the  children  at  any  time  bom  to  his  nephews  and 
nieces  in  the  class.  A  disposition  including  them  would  neces- 
sarily  stop  the  payment  of  any  of  the  legacies,  inasmuch  as  it 
would  be  impossible  to  ascertain  the  amount  required  for  payment 
of  all  the  legacies.  The  context,  as  it  seems  to  me,  is  decisive, 
apart  from  the  general  question,  that  the  gift  under  consideration 
cannot  be  held  to  extend  to  all  children  to  be  born  at  any  time  to 
the  testator's  nephews  and  nieces. 

Then  as  to  the  first  class,  I  think  it  clear  that  the  expression 
"  may  be  born  "  may  include  children  already  born ;  but  I  rather 
lean  to  the  opinion  which  I  collect  from  the  judgment  in  JEarly  v. 
JBenbow  (a)  to  have  been  that  of  my  learned  brother,  that  the 
words  themselves,  in  the  absence  of  any  context  to  explain  them, 
are  to  be  taken  as  words  of  futurity.  If  so,  the  question  is  settled 
against  the  appellants. 

*  It  is  not  necessary,  however,  to  decide  the  question     *  12 
whether,  under  the  words  "  may  be  born,"  children  of 
nephews  and  nieces  born  at  the  date  of  the  codicil  and  not  named 
therein  are  entitled. 

There  is  another  ground  for  inferring  that  children  of  that  class 
were  not  intended  to  be  included  in  this  disposition.  They  cannot 
be  included  unless  children  born  at  the  date  of  the  codicil  and 
expressly  named  as  legatees  are  also  included,  and  the  effect  of 
including  these  last  would  be  to  give  them  cumulative  legacies  of 
500/.  each  as  legatees  named,  and  of  5002.  each  under  the  general 
description  of  children  of  the  testator's  nephews  and  nieces.  Now 
these  legacies  are  of  the  same  amount,  being  gifts  of  5001.  each ; 
and  they  are  given  to  the  legatees  in  the  same  character  of  chil- 
dren of  the  testator's  nephews  and  nieces,  and  by  the  same  instru- 
ment.    But  in  the  case  of  gifts  so  circumstanced,  the  rule  of  the 

Court  is  to  presume  against  double  legacies  being  intended.^ 

• 

(a)  2  Coll.  342. 

*  See  Hoiford  v.  Wood,  4  Yes.  (Am.  ed.)  76  and  note  (c)  ;  Moggridge  «. 
Thackwell,  1  Yes.  (Am.  ed.)  464  note  (a),  475  notes  (2)  and  (3)  ;  Manning  v. 
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Upon  that  ground,  therefore,  I  think  that  children  of  the  testator's 
nephews  and  nieces  born  at  the  date  of  the  codicil,  but  not  named 
therein,  are  not  entitled  under  the  disposition  before  us.  It  is  true 
that  in  the  one  case  the  gift  is  to  children  nominatimy  and  in  the 
other  to  them  as  members  of  a  class ;  but  I  do  not  think  that,  in 
considering  this  case,  that  can  make  any  difference.  The  ground 
of  the  decision  is,  that  the  Court  does  not  impute  to  the  testator  an 
intention  to  give  twice  the  same  amount  by  the  same  instrument 
and  in  the  same  character ;  but  imputes  repetition  rather  than  an 
intention  to  give.  This  it  does  even  when  the  words  of  the  dis- 
position are  clear.  Much  more  then,  as  I  think,  ought  it  to  con- 
sider double  legacies  not  intended,  where  the  words  of  gift  are 
not  clear.  The  costs  of  all  parties  should  be  paid  out  of  the 
estate. 


*  13    •In  the  Matter  of  THE    DUKE    OP   WELLINGTON'S 
SETTLED  ESTATES, 

AND 

In  the  Matter  of  THE  DEFENCE  OP  THE  REALM  ACTS, 

1842  and  1861. 

Hx  paHe  THE  DUKE  OP  WELLINGTON. 

1860.    December  8.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

Where,  pending  an  arbitration  to  settle  the  amount  of  compensation  to  be  paid 
hy  the  ordnance  department  nnder  the  provisions  of  the  defence  of  the  Realm 
Act,  1842,  for  damage  occasioned  by  their  proceedings  under  that  Act  to  an 
ancient  flour  mill  standing  on  a  part  of  settled  estates,  an  owner  of  a  limited 
interest  in  the  estates  at  his  own  expense  repaired  the  damage,  by  the  erec- 
tion of  works  and  buildings  of  a  permanent  character.  Edd,  that  an  order 
might  be  made  in  Chambers,  under  the  Acts,  for  payment  of  the  sum  awarded 
for  compensation  in  part  reimbursement. 

This  was  the  application  of  the  Duke  of  Wellington,  as  owner 
of  an  inalienable  interest  in  tail  in  the  Strathfieldsaye  estate,  to  be 

Thesiger,  8  My.  &  K.  29;  Ridges  v.  Morrison,  1  Bro.  C.  C.  389;  Souisse 
V.  Lowther,  2  Hare,  424,  432 ;  De  Witt  v.  Yates,  10  John.  166 ;  Jones  v. 
Creveling,  4  Harr.  127 ;  2  Redfield  Wills  (1st  ed.),  507  et  seq. 
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allowed  to  retain  a  sum  of  9201.  which  had  been  paid  to  him  by 
the  ordnance  department  of  the  public  service,  being  the  amount 
of  compensation  awarded  in  respect  of  damage  done  by  their  pro- 
ceedings under  the  Defence  of  the  Realm  Act,  1842,  5  &  6  Yict. 
c.  94,  to  an  ancient  flour  mill  standing  on  the  estate. 

It  appeared  that  a  deep  pond,  which  was  the  main  source  of  sup- 
ply of  water  to  the  stream  by  the  flow  of  which  the  mill  was 
worked,  had,  under  the  powers  given  them  by  that  Act,  been  pur- 
chased in  1855  by  the  Ordnance  Department,  together  with  land 
adjoining  the  Strathfieldsaye  estate.  Shortly  afterwards  they 
divei-ted  a  large  quantity  of  water  from  the  pond  to  supply  the 
camp  at  Aldershott,  and  in  consequence  the  flow  of  the  stream  by 
which  the  mill  was  worked  was  reduced  in  power  to  such  an  extent 
as  to  render  it  impossible  to  continue  the  working  of  the  mill  with 
profit.  The  duke  thereupon  preferred  a  claim  for  compen- 
sation, the  amount  to  be  *  paid  for  which  was,  after  some  *  14 
negotiation,  referred  to  arbitrators.  The  arbitration,  owing 
to  various  delays,  was  not  completed  till  September,  1860,  when 
920Z.,  the  amount  awarded,  was  paid  into  the  hands  of  the  duke 
on  the  erroneous  assumption  that  he  was  tenant  in  fee-simple  of 
the  settled  estates. 

In  the  mean  time  the  duke,  to  save  the  custom  of  the  mill  for 
the  benefit  of  the  estate,  had  expended  900/.  in  erecting  a  steam- 
engine,  by  means  of  which  the  working  power  of  the  mill  had  been 
restored,  and  419Z.  8s,  in  the  erection  of  permanent  buildings  for 
its  reception. 

The  duke  claimed  to  be  allowed  to  retain  the  compensation 
money  in  part  of  reimbursement  of  the  money  which  he  had  thus 
expended  for  the  benefit  of  the  inheritance  and  reversioners  of 
Strathfieldsaye. 

Mr.  Hbbhouse^  in  support  of  the  petition.  —  By  the  5  &  6  Vict, 
c.  94,  §§  25,  26,  as  amended  by  the  Acts  22  &  23  Vict.  c.  21,  §  8, 
and  23  &  24  Vict.  c.  112,  §  23,  the  purchase-moneys  of  any  lands 
or  interests  in  land  taken  under  it  from  persons  not  the  absolute 
owners  thereof  are  directed  to  be  paid  into  the  Court  of  Chancery, 
and  power  is  given  to  the  Master  of  the  Rolls,  or  any  of  the  Vice- 
Ghancellors  while  sitting  at  Chambers,  upon  summons,  to  make 
such  orders  for  paying  the  purchase-money,  or  for  placing  out  such 
part  thereof  as  shall  be  principal  in  the  public  funds  or  upon  gov- 
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ernment  or  real  securities,  and  for  payment  of  the  dividends  or 
interest  to  the  respective  persons  entitled  to  receive  the  same,  or 
for  laying  out  the  principal  or  any  part  thereof  in  the  purchase  of 
other  lands  or  hereditaments  to  be  conveyed  and  settled  to,  for,  and 
upon  the  same  uses,  trusts,  intents,  or  purposes  as  the  said  here- 
ditaments  purchased  or  taken   stood  settled,  or  as   near 

*  15   *  thereto  as  the  same  can  be  done,  or  otherwise  concerning 

the  disposition  of  the  said  money,  or  any  part  thereof,  and 
the  interest  of  the  same,  or  any  part  thereof,  for  the  benefit  of  the 
person  and  persons  entitled  to  and  interested  in  the  same  respec- 
tively, as  the  said  Court  shall  think  just  and  desirable. 

The  application  has  been  made  to  the  Master,  of  the  Rolls,  on 
summons;  but  his  Honor,  being  in  doubt  whether,  under  the 
words  of  the  Act,  he  was  at  liberty  to  make  any  other  order  than 
to  direct  the  re-investment  of  the  compensation  money  in  purchase 
of  land,  or  of  something  in  the  nature  of  an  hereditament,  has 
suggested  that  the  matter  should  be  mentioned  to  your  Lordships ; 
and  it  is  submitted  that  the  order  may  be  made  under  the  words 
"  otherwise  for  the  benefit  of  the  person  or  persons  entitled 
thereto,"  the  steam-engine  and  buildings  in  question  being  all  of  a 
permanent  character,  and  for  the  benefit  of  the  duke's  successors 
as  well  as  his  own. 

The  Lord  Chancellor.  —  You  have  our  authority  to  sto-te  to 
his  Honor  that  we  think  the  order  asked  may  be  made,  upon  the 
facts  alleged  being  verified,  including  the  character  of  perma- 
nence of  the  erections  in  question. 


*16  •HOUGHTON  v.'BANKART. 

1861.    January  12.    Before  the  Lords  Justices. 

The  plaintiff  filed  a  bill  to  restrain  the  defendant  from  injuring  his  farms  by 
copper  smoke,  and  also  brought  an  action  for  damages.  Before  trial  of  the 
action  an  order  was  made  by  consent  in  the  suit  that  the  defendant  should 
purchase  the  plaintiff^s  interest  in  the  farms  at  a  price  to  be  ascertained  and 
certified  by  a  surveyor,  and  that  the  plaintiff  should  be  at  liberty  to  claim 
damages  in  the  action  down  to  the  date  of  the  surveyor's  certiBcate.  A  dis- 
pute took  place  before  the  surveyor  whether  the  valuation  ought  to  be  accord- 
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ing  to  the  existing  state  of  the  farms  or  according  to  their  state  before  they 
were  injured  bj  the  copper  smoke.  The  parties  being  unable  to  agree,  the 
surveyor  stated  that  he  would  hear  arguments  and  decide  the  question  of 
principle.  The  Vice-Chancellor  then  made  an  order,  declaring  that  the 
valuation  ought  to  be  according  to  the  existing  state  of  the  farms.  Ileldf  on 
appeal,  that  such  declaration  ought  not  to  have  been  made,  and  it  was  dis- 
charged without  prejudice  to  any  question.^ 

This  was  a  motion  by  the  plaintiflF  to  discharge  an  order  made 
by  the  Vice-Chancellor  Wood  on  an  adjourned  summons  from 
Chambers. 

The  bill  was  filed  to  restrain  the  defendant  from  carrying  on 
certain  copper  works  near  Neath,  so  as  to  injure  two  farms  called 
Coed-y-Arll  Ishaf  and  Coed-y-Arll  Uchaf,  of  which  the  plaintiff 
was  the  occupier. 

In  1856,  the  plaintiff  had  brought  an  action  against  the  defend- 
ant for  damage  done  to  the  farms  by  the  copper*works.  The 
action  was  tried  in  1858,  and  the  plaintiff  recovered  450Z.  for 
damages  to  1856.  In  1859  the  plaintiff  commenced  another  action 
for  subsequent  damage,  and  also  filed  the  present  bill. 

On  the  3d  of  December,  1859,  the  plaintiff  moved  for  an  injunc- 
tion, but,  by  consent,  an  order  was  made  that  the  defendant  should 
be  at  liberty  to  purchase  the  plaintiff's  interest  in  the  farms  at  a 
price  to  be  ascertained  and  certified  by  a  surveyor  to  be  appointed 
by  the  plaintiff  and  the  defendant,  or  by  the  Judge  in  Cham- 
bers, if  they  differed.  Provision  was  then  made  as  to 
*  the  title  to  be  shown  by  the  plaintiff  to  his  leasehold  *  17 
interests  in  the  farms.  It  was  ordered  that  the  surveyor 
should  be  at  liberty,  if  he  should  so  think  fit,  to  exercise  all  or  any 
of  the  powers  conferred  on  an  umpire  by  the  Lands  Clauses  Act, 
and  that  the  costs  of  the  reference  should  be  borne  in  manner 
prescribed  by  that  Act  in  the  case  of  compulsory  purchases  by 
companies.  It  was  provided  that  the  plaintiff  should  be  at  liberty 
to  proceed  with  his  action,  and  to  claim  therein  damages  up  to  the 
time  when  the  purchase  price  should  be  certified  by  the  surveyor, 
at  which  time  the  contract  for  the  purchase  of  the  plaintiff's  inter- 
est was  to  be  considered  as  complete. 

The  parties  did  not  agree  in  the  choice  of  a  valuer,  and  one  was 
appointed  by  the  Judge  in  Chambers.    Upon  his  commencing 

>  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1860. 
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proceedings,  the  plaintiff  insisted  that  the  valuation  ought  to  be 
made  according  to  the  state  of  the  farms  before  they  were  injured 
by  copper  smoke  from  the  defendant's  works.  The  defendant,  on 
the  other  hand, 'insisted  that  they  ought  to  be  valued  in  their 
existing  state.  On  the  2d  of  June,  1860,  the  valuer  wrote  to  both 
parties  as  follows :  — 

"  It  is  very  unsatisfactory  to  me  to  be  brought  down  to  Neath 
upon  this  inquiry,  and  then  by  some  protest  or  objection  to  find 
that  my  proceedings  are  entirely  obstructed.  To  avoid  the  recur- 
rence of  such  a  result,  I  think  it  right,  and  at  the  same  time  due 
to  me,  that  you  should  determine  the  principle  on  which  my  val- 
uation is  to  be  based ;  and,  with  this  object,  I  desire  to  be  informed, 
whether  the  valuation  is  to  be  made  in  reference  to  the  present 
state  of  the  property  simply,  or  is  the  state  thereof  previously  to 
any  damage  by  Mr.  Bankart's  works  to  be  inquired  into,  and  to  be 
that  on  which  the  valuation  is  to  be  founded." 

Each  party  retaining  his  own  view  as  to  the  principle 
*  18  *  of  valuation,  the  surveyor  on  the  30th  of  June  wrote  to 
the  solicitor  of  the  defendant  as  follows :  — 

"  I  am  in  receipt  of  your  letter  of  yesterday's  date.  So  long  as 
both  parties  cannot  agree  upon  the  principle  upon  which  my  valu- 
ation should  be  made,  I  must  determine  the  same  myself  under  the 
Orders  in  Chancery.  I  cannot  decide  the  point  until  after  the 
hearing  of  the  case,  when  I  shall  be  prepared  to  consider  any 
arguments  on  the  subject." 

The  defendant  thereupon  took  out  a  summons  to  obtain  the 
directions  of  the  Judge  in  Chambers  as  to  the  correct  principle  of 
valuation.  The  summons  was  adjourned  into  Court,  and  Vice- 
Chancellor  Wood  made  an  order  declaring  that  the  farms  ought  to 
be  valued  according  to  their  existing  state.  The  plaintiflF  now 
moved,  by  way  of  appeal,  to  discharge  this  order.  He  had,  on  the 
20th  of  July,  1860,  recovered  150Z.  damages  in  his  second  action. 

Mr,  MoUj    Mr.    Qrove^  and    Mr.    Hohhovse^   for    the    appeal 
motion.  —  The  order  of  December,  1859,  was  an  order  by  consent, 
that  is,  in  fact,  a  contract  between  the  parties,  not  an  order  of  the 
[14] 
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Court,  and  the  Court  has  not,  we  submit,  any  jurisdiction  to  deal 
with  it  as  the  Vice-chancellor  has  done ;  his  order  substantially 
introducing  a  new  term  into  it.  But,  if  such  jurisdiction  exists, 
we  contend  that  it  has  not  been  rightly  exercised.  *  It  is  perfectly 
novel  to  give  a  valuer  directions  how  he  ought  to  make  his  valu- 
ation, and  the  Vice-Chancellor,  we  submit,  has  adopted  a  wrong 
principle  of  valuation.  The  plaintiff  could  not  recover  prospective 
damages  in  his  action.  He  has  a  right  to  bring  successive  actions 
for  the  continuing  damage.  Sedgwick  on  Damages,  (a) 
BcUtishUl  V.  Reed.  (6)  *  All  that  he  has  recovered,  or  could  *  19 
have  recovered,  is  for  injury  done  to  his  stock  and  crops 
down  to  the  time  of  bringing  the  action,  or,  under  the  special 
terms  of  this  order,  down  .to  verdict ;  and  if  the  farms  are  to  be 
valued  in  their  present  ruined  state,  the  plaintiff  will  have  obtained 
no  compensation  for  the  permanent  damage  done  to  the  ground  by 
the  nuisance.  The  farms  are  now  perfectly  worthless  for  occupa- 
tion, and  the  plaintiff  might  have  gone  on  bringing  a  fresh  action 
every  year,  and  for  the  damages  which  he  would  thus  have  recov- 
ered he  gets  no  equivalent  whatever,  if  the  Vice-Chancellor's 
declaration  is  to  stand.  The  consent  order  does  riot  fix  any  prin- 
ciple of  valuation.  The  matter  was  left  to  the  arbitrator ;  and  he 
ought  to  fix  the  price,  having  regard  to  all  the  circumstances, 
including  the  right  to  go  on  bringing  actions  at  law,  or  to  obtain 
an  injunction  in  equity,  which  would  be  granted  as  a  matter  of 
course  after  two  judgments  at  law  for  the  plaintiff. 

Sir.  fl".  M  Cairns  and  Mr.  H.  Cadman  Jones^  for  the  defendant. 
—  We  submit  that  there  was  jurisdiction  to  make  the  declaration 
of  which  the  plaintiff  complains.  The  order  having  been  made  by 
consent,  the  Court  of  course  has  no  jurisdiction  to  vary  it,  and 
the  Vice-Chancellor  has  not  done  so :  he  has  only  declared  its  true 
construction ;  and  the  Court  has  jurisdiction  to  construe  a  consent 
order  as  much  as  any  other  agreement.  The  valuer  required 
assistance,  and  it  was  competent  to  the  Court  to  give  an  opinion. 
Mills  V.  The  Society  of  Bowyers.  (<?)  The  surveyor  was  outstep- 
ping his  duty :  he  was  not  an  arbitrator  to  whom  all  matters  in 
dispute  between  the  parties  had  been  referred;  he  was  simply 

(a)  Page  147.  (6)  18  C.  B.  696.  (c)  3  K.  &  J.  66. 
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directed  to  value  a  fann,  and  he  was  proceeding  to  entertain 

*  20    *  the  question,  whether  he  ought  not  to  value,  not  the  farm, 

but  a  subject  which  no  longer  existed,  namely,  the  farm  as  it 
was  before  the  defendant  commenced  his  copper-works  in  1849. 
The  direction  given  to  him,  therefore,  was  not  in  reality  a  direction 
how  he  was  to  value,  but  what  he  was  to  value ;  and  it  is  right  upon 
the  merits.  It  was  never  contended  by  us  before  the  Vice-Chan- 
cellor,  that  the  farms  were  to  be  valued  on  the  footing  that  the 
defendant  has  a  right  to  carry  on  the  copper-works  ;  what  we  urged 
was,  that  they  should  be  valued  as  they  are,  but  on  the  supposition 
that  the  works  were  stopped  and  finally  abandoned  on  the  day 
down  to  which  damages  were  recovered.  The  damages  are  a 
compensation  for  all  injury,  permanent  or  temporary,  occasioned 
by  the  continuance  of  the  nuisance  to  that  time ;  and  if  the  works 
were  then  abandoned,  it  is  clear,  on  the  authorities,  that  no  further 
action  could  be  brought  for  the  continuing  consequences  of  the 
discontinued  nuisance.  Nicklin  v.  Williams^  (a)  Bonomi  v.  Back- 
house^ (h)  Clegg  v.  Dearden^  (c)  HodsoU  v.  StaUebrasSy  (d)  Fitter  v. 
Beale.  (e)  To  value  the  farms  as  they  were  ten  years  ago  would, 
therefore,  pay  the  plaintiff  twice  over  for  the  damage,  and  also 
make  the  defendant  pay  him  for  the  damage  done  by  the  other 
works  mentioned  in  the  bill.  We  submit  that  the  declaration  of 
the  Yice-Ghancellor  on  its  fair  construction  imports  no  more  than 
we  contended  for;  but,  if  it  does,  it  is  the  plaintiff's  own  fault 
that  he  did  not  ask  for  a  variation  in  its  wording,  which  we  should 
not  have  opposed  and  do  not  now  object  to;  but  a  variation  of 
this  kind  ought  not  to  affect  the  costs. 

[The  Lord  Justice  Knight  Bruce  asked  the  plaintiff's 

*  21    counsel  whether  they  would  be  satisfied  with  a  variation  *  to 

the  above  effect,  and  was  informed  that  they  would  not.] 

Mr.  Roll,  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  I  do  not  intend  to  express 
any  opinion  whether  the  valuer  or  referee  ought  to  proceed  or 
ought  not  to  proceed  upon  the  principle  enunciated  in  the  declara- 


(a)  10  Exch.  269. 

(d)  11  Ad.  &  El.  301 

(6)  EL,  B.  &  El.  62?,  668. 

(0  ISalk.  11. 

(c)  12Q.  B.  676. 
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tion  which  is  in  contest,  or  on  any  similar  principle.  It  appears 
to  me,  with  the  gi-eatest  deference  to  the  Vice-Chancellor,  if  I  am 
difiering  from  him,  that  the  declaration  goes  beyond  the  bounds  of 
interpretation,  and  that,  however  it  may  have  been  intended,  it  is 
in  effect  a  direction  to  a  referee  before  proceeding  in^the  matter  of 
the  reference,  how  he  is  to  proceed,  and  that  made  after  the  agree- 
ment of  reference  and  without  consent.  It  appears  to  me  that, 
whether  it  may  or  may  not  be  proper  for  this  Court,  after  the 
valuation  shall  have  been  made,  to  interfere  on  the  ground  of  the 
referee  having  proceeded,  if  he  shall  proceed,  upon  a  principle 
which  the  Court  shall  not  think  right,  the  declaration  had  better 
not  be  made  at  this  stage.  It  seems  to  me  therefore,  that,  expressly 
without  prejudice  to  any  question,  this  declaration  should  be 
omitted  from,  the  order.  I  think  we  should  not  go  beyond  that, 
and  our  order  on  the  present  occasion  should  be  entirely  silent  as 
to  costs. 

The  Lord  Justice  Turner.  —  The  Vice-Chancellor  by  this  order 
has  beyond  all  doubt  endeavoured  to  work  out  the  justice  of  the 
case  between  the  parties,  and  to  do  so  in  the  shortest  mode  by 
which  that  end  can  be  arrived  at.     Whether  it  was  compe- 
tent for  him  to  take  that  course  or  not,  is  a  point  *  upon    *  22 
which  I  do  not  mean  to  give  any  opinion.    I  am  not  satisfied 
that  it  was  competent  to  him  to  interfere  at  all,  and  to  give  direc- 
tions to  the  arbitrator  in  a  case  of  this  description  as  to  the  mode 
in  which  the  arbitration  should  be  conducted.  .  But  what  seems  to 
me  to  be  decisive  against  the  insertion  of  the  declaration  contained 
in  this  order  is  this :  I  think  it  perfectly  clear  upon  the  order  of 
December,  1859,  that  the  question  of  the  mode  in  which  the  arbi- 
tration should  be  conducted,  or  the  principle  which  should  guide 
the  arbitrator  in  deciding  upon  that  question,  never  was  in  the 
view  of  the  parties  or  at  all  entered  into  by  them.     It  was  not  the 
subject  of  agreement  between  the  parties,  and  if  not  the  subject  of 
agreement  between  them  it  seems  to  me  that  this  declaration  must 
be   viewed  as  introducing  a  new  condition  into  the  agreement, 
when  the  parties  had  never  formed  an  opinion,  and  had  never 
even  entered  into  the  question  as  to  the  principle  on  which  they 
should  proceed.     In  my  opinion,  therefore,  this  declaration  must 
be  struck  out  of  the  order  upon  that  ground. 

VOL.  m.  2  [  1"^  ] 
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•23    •DRAPER  v.  THE  MANCHESTER,  SHEFFIELD, AND 
LINCOLNSHIRE  RAILWAY  COMPANY. 

1861.    January  16.    Before  the  Lords  Justices. 

An  order  having  been  made  for  production  of  books  of  account  relating  to  the 
traffic  of  a  railway  company,  with  the  usual  liberty  for  the  plaintiff,  '*  his 
solicitors  and  agents,^^  to  inspect,  peruse,  and  take  copies,  the  plaintiff  ^s  solici- 
tor went  to  inspect  them,  accompanied  by  a  professional  accountant,  who 
was  the  auditor  of  a  neighbouring  railway  company.  Held^  that  the  connec- 
tion of  the  accountant  with  the  oUier  company  made  him  an  improper  person 
to  inspect  the  books,  and  that  the  plaintiff  ought  not  to  have  introduced  him.' 

YThether  the  accountant  was  an  agent  within  the  meaning  of  the  order,  gwErt. 

This  was  a  motion  by  the  defendant  Edward  Ross,  the  secretary 
of  the  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company, 
to  discharge  an  order  of  Vice-Chancellor  Stuart,  committing  him 
to  the  Queen's  prison  for  disobedience  to  an  order  for  production 
of  documents. 

The  bill  was  filed  by  the  plaintiff,  on  behalf  of  himself  and  the 
other  shareholders,  to  restrain  the  company  from  a  traffic  which 
the  plaintiff  alleged  to  be  ultra  vires. 

On  the  80th  of  May,  1860,  an  order  was  made  in  Chambers  that 
defendants  Chapman,  Barker,  and  Ross  should  file  an  affidavit  as 
to  the  possession  of  documents,  and  '^  that  the  said  defendants  do 
at  all  reasonable  times,  upon  reasonable  notice,  produce  at  the 
office  of  Mr.  Joseph  Guy,  their  solicitor,  situate  in  Ducie  Street, 
Manchester,  the  documents  which  by  such  affidavit  shall  appear  to 
be  in  their  possession  or  power,  and  in  the  possession  or  power  of 
the  said  company,  except  such  of  the  same  (if  any)  as  they  may  by 
such  affidavit  object  to  produce.  And  the  applicant,  his  solicitors 
and  agents,  are  to  be  at  liberty  to  inspect  and  peruse  the  docu- 

>  The  order  directs  production  to  the  party,  his  solicitors  and  agents ;  but  it 
teems  that  these  words  mean  his  solicitors  in  the  cause  and  some  person  profession- 
ally connected  with  them,  or  his  general  agents ;  and  accordingly  do  not  author- 
ize production  to  an  accountant  or  agent  specially  employed  for  the  particular 
purpose  of  inspecting  the  documents :  Coleman  v.  West  Hartlepool  Railway  Co., 
6  L.  T.  N.  S.  266,  V.  C.  W. ;  Summerfield  v.  Prichard,  10  Hare  Ap.  68 ;  17 
Jur.  361 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1886,  1837 ;  but  if  required  by  the 
drcumstances  of  the  case,  an  order  directing  the  production  to  such  a  special 
agent  will  be  made.  Swansea  Yale  Railway  Co.  v,  Budd,  L.  R.  2  £q.  274, 
12  Jut.  N.  S.  661,  V.  C.  W. ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1837. 
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ments  so  produced,  and  to  take  copies  and  abstracts  thereof  and 
extracts  therefrom  as  the  applicant  shall  be  advised,  at  his  ex- 
pense." 

*  An  affidavit  was  filed  objecting  to  produce  some  of  the    *  24 
documents.    The  objection  was  overruled,  and  on  the  18th 
of  July,  1860,  a  similar  order  was  made  for  the  production  of  those 
documents,  with  liberty  to  seal  up  parts  not  relating  to  the  matters 
mentioned  in  the  bill. 

An  appointment  having  been  made  for  inspection  of  the  docu- 
ments, which  comprised  various  books  of  account  and  other  books 
relating  to  the  general  traffic  of  the  company,  the  plaintiff's  solic- 
itor attended,  along  with  a  Mr.  AUott,  a  professional  accountant, 
who  had  great  experience  in  railway  accounts.  The  solicitors  of 
the  company  produced  some  of  the  documents ;  but  on  a  subsequent 
occasion,  having  discovered  that  Mr.  Allott  was  a  professional 
accountant  and  auditor  to  the  Midland  Railway  Company,  they 
refused  to  allow  him  any  further  inspection,  contending  that  he 
was  not  an  agent  of  the  plaintiff  within  the  meaning  of  the  order. 

On  the  4th  of  December  the  plaintiff  moved  for  a  special  order  to 
allow  the  introduction  of  an  accountant  to  inspect,  which  was 
refused  by  the  Vice-Chancellor  as  unnecessary,  his  Honor  express- 
ing an  opinion  that  an  accountant  employed  by  the  plaintiff  for  the 
purpose  of  inspection  was  an  agent  within  the  meaning  of  the  order 
for  production.  The  plaintiff  again  applied  to  the  defendants  for  a 
production,  for  the  purpose  of  having  the  documents  inspected  by 
Allott ;  and  this  being  refused,  the  plaintiff  moved  for  an  order  of 
committal,  which,  on  the  11th  of  January,  1861,  was  made  by  Vice- 
Ghancellor  Stuart,  who  was  of  opinion  that  Mr.  Allott's  connection 
with  the  Midland  Railway  Company  was  no  ground  for  exclud- 
ing him.  The  defendant's  solicitor  deposed^  that  it  was,  in  his 
judgment  and  belief,  highly  objectionable,  and  might  be  detrimen- 
tal to  the  interests  of  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company,  *  and  the  shareholders  therein,  *  25 
to  have  their  books,  accounts,  and  documents  and  papers 
inspected  and  investigated  by  an  auditor  of  a  neighbouring  and 
rival  railway  company.  The  defendant  Ross  now  moved  to  dis- 
charge the  order  for  committal. 

Mr.  Matins  and  Mr.  Speed,  for  the  appeal  motion.  —  We  con- 
tend that  under  an  order  for  the  inspection  of  documents  the  plain- 
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tifif  is  not  entitled  to  introduce  any  person  whom  he  chooses,  and 
say  that,  because  he  is  in  some  sense  made  an  agent  pro  hac  vice, 
he  is  an  agent  within  the  meaning  of  the  order.  ^'Agent  "  must 
mean  a  general  agent,  not  a  person  nominated  for  the  mere 
purpose  of  inspection.  Bartley  v.  Bartley,  (a)  Summerfield  v. 
Pritchardy  (6)  Coleman  v.  West  Hartlepool  Sarbovr  and  Bail" 
way  Company.  (6)  If  special  leave  for  Mr.  AUott  to  inspect  were 
asked  for,  it  ought  to  be  refused,  on  the  ground  of  his  connection 
with  a  neighbouring  and  rival  company. 

Mr.  Bacon  and  Mr.  Bogers,  for  the  plaintiff.  —  The  length  and 
complication  of  the  accounts  render  tlie  assistance  of  a  professional 
accountant  necessary,  and  the  solicitor  of  the  plaintiff  deposes  that 
he  cannot  effectually  examine  them,  and  that  it  is  necessary  to 
have  an  accountant  to  analyze  them.  The  practice  of  the  record 
and  writ  clerks  office  is  opposed  to  the  limited  construction  which 
the  defendants  seek  to  put  on  the  word  "  agents."  Braithwaite's 
Rec.  and  Writ  Pr. :  (d)    and  there  is  no  authority  for  so  limiting 

it.  It  is  no  just  ground  of  exception  to  Mr.  AUott  that  he 
*  26    is  auditor  to  *  the  Midland  Company.     The  case  might  have 

been  different  had  he  been  one  of  the  officers  constantly 
employed  by  them,  and  having  interests  identical  with  theirs. 

Mr.  MalinSy  in  reply. 

The  Lord  Justice  Benight  Bbucb. — Whether,  under  such  an 
order,  or  such  orders,  merely  as  existed  before  the  11th  of  the 
present  month,  Mr.  Allott,  the  accountant  introduced  by  the  plain- 
tiff, was  or  is  disqualified  for  the  purpose  under  consideration,  I 
had  rather  not,  and  I  do  not,  intimate  any  opinion ;  but  I  think  that 
his  connection  with  the  other  .railway  cbmpany,  mentioned  in  one 
at  least  of  the  affidavits  and  in  argument,  is  a  disqualification.  I 
think  that  there  is  a  personal  exception  to  him,  —  by  which  expres- 
sion I  do  not  mean  any  thing  in  the  slightest  degree  disrespectful 
towards  Mr.  Allott,  who,  I  dare  say,  is  a  thoroughly  respectable 
man.  Using  the  expression  "  personal  exception  "  in  the  sense 
which  I  have  explained,  I  am  of  opinion  that  he  ought  not  to  be 

(a)  1  Drew.  233.  (b)  17  Beav.  9. 

(c)  Y.  C.  Wood,  not  reported;  see  Bonnardet  o.  Taylor,  1  Johns.  &  H. 
388  [7  Jur.  N.  S.  86]. 

(d)  Page  609. 
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allowed  to  inspect.  I  am  farther  of  opinion  that  he  ought  not  to 
have  been  introduced  to  the  inspection,  and  I  think,  therefpre,  that 
the  order  should  be  discharged. 

The  Lord  Justice  Turner.  —  I  agree  with  my  learned  brother 
that  there  is  enough  in  the  special  circutnstances  of  this  case  to 
enable  us  to  dispose  of  it  without  entering  upon  the  general  ques- 
tion who  are  to  be  considered  as  '^  agents  "  within  the  meaning  of 
the  general  order.  But  in  disposing  of  this  case  upon  its  special 
circumstances,  I  desire  to  be  distinctly  understood  as  not 
intending  to  Tiecide  the  question  *  whether  Mr.  Allott  ought  *  27 
to  be  considered  as  an  agent  within  the  meaning  of  that 
order.  It  rather  seems  to  me  that  the  words  ^^  solicitors  and 
agents"  in  the  general  order  have  received  upon  the  authorities  a 
limited  construction,  and  I  am  not  disposed  to  disturb  the  con- 
struction which  they  have  received.  I  do  not  think  it  is  necessary 
to  go  the  length  of  saying  that  the  words  *'  solicitors  and  agents  " 
are  to  be  construed  *^  legal  agents ; "  but  I  think  it  is  at  least 
open  to  question,  whether  the  word  "  agents,"  for  this  purpose, 
does  not  mean  general  agents,  and  not  special  agents  appointed 
for  the  particular  purpose  of  inspecting  the  documents.  Suppose 
the  order  be  for  the  inspection  by  the  plaintiff  or  defendant,  his 
solicitors  or  agentd,  is  it  the  intention  of  that  order  that  a  man 
may  take  any  or  every  solicitor  in  the  city  of  London  to  inspect 
the  documents  which  are  produced  under  the  order,  and  say, "  He 
is  my  solicitor  for  the  purpose  of  this  inspection  ?  "  I  think  the 
words  ^'his  solicitors"  must  mean  those  solicitors  who  are  em- 
ployed by  him  in  the  suit,  and  I  think,  that  if  a  limit  is  to  be  put 
on  the  word  "  solicitors,"  there  must  necessarily  be  a  limit  put 
upon  the  word  "  agents ; "  also  they  ought,  I  should  think,  to  be 
persons  who  have  been,  or  are,  in  some  way  connected  with  the 
suit,  —  whether  legal  agents  or  not  I  do  not  mean  for  the  present 
purpose  to  say.  It  seems  to  have  been  forgotten  in  this  case,  that 
the  solicitor  who  attends  to  inspect  the  documents  wliich  are  pro- 
duced may  take  copies,  and  consult  other  persons  upon  the  copies 
which  he  may  so  take ;  and  to  have  been  forgotten,  too,  that  at 
the  hearing  of  the  cause,  evidence  may  be  given  as  to  the  contents 
of  the  books,  through  the  medium  of  the  copies,  and  that  the 
parties  would  thus  be  able,  at  the  hearing,  to  point  out  what  are 
the  particular  entries  in  the  books  on  which  they  rely.     It  may  be 
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added,  that  the  production  of  the  books  can  be  enforced  for 

*  28   tbe  purposes  of  evidence,  and  that  if  *  notwithstanding  all 

these  powers  over  the  documents,  any  difficulty  should  ulti- 
mately arise,  it  is  always,  as  I  apprehend,  in  the  power  of  the 
Court,  at  the  hearing  of  the  cause,  to  order  it  to  stand  over  for  a 
limited  time  for  the  phrpose  of  any  documents  which  are  pro- 
duced, and  which  may  require  careful  examination,  being  in- 
spected and  examined.  These  considerations  appear  to  me  to 
have  an  important  bearing  upon  the  question  of  the  construction 
of  the  words  "  solicitors  and  agents  "  in  the  general  order  for  pro- 
duction, and  I  am  not  prepared  to  say  that  I  should  have  concurred 
in  the  order  which  has  been  made  on  the  present  occasion,  even  if 
there  had  not  been  the  special  circumstances  to  which  my  learned 
brother  has  referred.  It  is  not  necessary,  however,  to  decide  that 
question,  and  I  have  rather  thrown  out  these  considerations, 
because  I  do  not  wish  it  to  be  understood,  that  in  deciding  this 
case  upon  its  special  circumstances,  I  am  intimating  any  impres- 
sion in  favour  of  the  plaintiff  upon  the  general  ground,  so  as  to 
open  a  question  which  I  think  is,  to  a  great  extent,  concluded  by 
authority.  My  opinion,  therefore,  is,  that  this  order  ought  to  be 
discharged. 


♦29  •NORMAN  v.  KYN ASTON. 

1861.    January  17, 18.    Before  the  Lords  Justices. 

A  testatrix  by  her  will  directed  her  fortnne  to  be  divided  between  A.  and  R.  K., 
appointing  trustees  for  K.  K.  to  paj  him  half-yearly  his  share.  By  codicil, 
reciting  that  A.  was  dead,  she  desired  that  her  fortune  should  be  divided 
between  R.  R.  and  T.  E.  for  the  use  of  their  children,  and  when  they  came  of 
age  to  be  settled  upon  them,  share  and  share  alike.  R.  K.  survived  the  tes- 
tatrix, and  died  without  ever  having  had  a  child.  Hddt  that  the  gift  to  him  by 
the  will  of  a  moiety  was  absolute,  and  that  the  modification  introduced  by  the 
codicil  affected  it  so  far  only  as  was  necessary  to  give  effect  to  the  disposition 
in  favour  of  his  children,  and  that  this  disposition  having  failed,  the  absolute 
gift  remained,  so  that  his  personal  representatives  were  entitled  to  his  moiety.' 

'  See  Lassence  r.  Tierney,  1  Mac.  &  G.  651,  note  (3) ;  Agnew  v.  Pope,  1 
De  G.  &  J.  49.  note  (1)  ;  1  Jarman  Wills  (3d  Eng.  ed.),  162  et  seq. ;  Hearle  v, 
Hii  ks,  1  CI.  &  Fin.  (Am.  ed.)  20  and  note  (1)  ;  Kiver  r.  Oldfield,  4  De  G.  & 
J.  80. 
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This  was  an  appeal  by  the  next  of  kin  of  Ann  Kynaston,  the 
testatrix  in  the  cause,  from  a  decision  of  the  Master  of  the  Rolls, 
holding  that  a  gift  in  the  will  had  not  been  cut  down  by  the  codicil 
so  as  in  the  events  which  had  happened  to  produce  intestacy. 

Ann  Kynaston,  by  will  dated  the  18th  of  June,  1793,  after 
giving  various  pecuniary  and  specific  legacies,  proceeded  as  fol- 
lows:— 

'^  After  all  my  debts  and  legacies  ai^  paid,  I  desire  my  fortune 
may  be  divided  between  Captain  Richard  Norman,  Esq.,  and  my 
god-daughter  Ann  Kynaston.  I  appoint  my  nephews  George  and 
Richard  Norman  trustees  to  Captain  Richard  Norman,  to  pay  him 
half-yearly  his  share  of  my  fortune.  Part  of  my  fortune  is  in 
stock  three  per  cent  reduced  annuities,  part  in  my  nephew^s 
hands,  which  there  is  a  bond  to  show.  My  furniture  I  desire  may 
be  divided  between  Captain  Richard  Norman,  Esq.,  and  his  sister 
Mary  Norman." 

Then,  after  some  specific  bequests,  the  testatrix  appointed  her 
nephews  George  and  Richard  Norman  executors  of  her  will. 

The  testatrix  made  a  codicil,  dated  the  4th  of  August,  1794,  of 
which  the  following  is  the  only  material  part :  — 

"  Since  I  wrote  my  will  my  god-daughter  Ann  is  dead ; 
•therefore,  after  all  my  debts  and  legacies  are  paid,  I  desire  *  30 
my  fortune  may  be  divided  between  my  nephew  Richard 
Norman,  Esq.,  and  my  son-in-law  Thomas  Kynaston,  Esq.,  for  the 
use  of  their  children,  and  when  they  come  of  age  to  have  settled 
upon  them  share  and  share  alike,  I  mean  Richard  Norman,  Esq, 
my  niece's  brother,  that  is  to  share  my  fortune  with  my  son-in-law 
Thomas  Kynaston,  Esq." 

The  Richard  Norman  mentioned  in  this  codicil  was  the  same  as 
the  Captain  Norman  mentioned  in  the  will. 

The  testatrix  died  in  1795.  Captain  Richard  Norman,  the 
legatee,  died  in  1837,  without  having  had  issue.  The  question 
then  arose,  who  were  entitled  to  the  moiety  of  residue  given  to 
Captain  Richard  Norman,  which  was  in  Court  in  this  suit,  a 
decree  in  which  had  been  made  in  1798.  The  next  of  kin  of  the 
testatrix  claimed  it  as  undisposed  of;  the  children  of  Thomas 
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Kynaston  claimed  it  on  the  ground  that  the  whole  residue  was 
given  to  the  children  of  Richard  Norman  and  Thomas  Kynaston 
per  capita  as  one  class  ;  and  the  personal  representatives  of  Richard 
Norman  claimed  it  on  the  ground  that  the  absolute  gift  to  him  by 
•the  will  had  only  been  modified  by  the  codicil  for  a  purpose  which 
had  failed,  and,  therefore,  in  the  events  which  had  happened,  re- 
mained unaffected. 

The  Master  of  the  Rolls  decided  (a)  that  the  personal  repre- 
sentatives of  Richard  Norman  were  entitled  to  his  moiety  of  the 
residue,  and  from  this  decision  the  next  of  kin  of  the  testatrix 
appealed. 

1 

Mr.  Lloyd  and  Mr,  Waley^  for  the  appellants.  — ^  We  con- 
tend that  the  disposition  of  the  codicil  is  substitutionary 
*  31  ♦  for  the  gift  in  the  will,  and  if  not,  it  must  be  read  as 
affixing  a  trust  upon  the  gift  in  the  will.  Captain  Norman 
under  the  two  instruments  read  together  merely  took  as  a  trustee 
for  his  children,  and  there  being  no  children  to  take  there  is  an 
intestacy  as  to  a  moiety  of  the  residue.  [King  v.  Denison,  (() 
Kidd  V.  Norths  (c)  and  Cookson  v.  Hancock,  (d)  were  referred  to.] 

Mr.  Druce,  for  the  children  of  Thomas  Kynaston,  referred  to 
Smith  V.  Streatfield,  (e)  and  claimed  the  whole  fund. 

Mr.  W.  P.  Murray,  for  the  personal  representatives  of  Captain 
Richard  Norman.  —  A  codicil  is  not  to  be  held  to  revoke  a  will 
further  than  is  necessary  to  give  effect  to  the  purposes  appearing 
on  the  face  of  the  codicil,  and  so  far  as  those  purposes  fail  the 
original  gift  remains.  Doe  v.  Hicks,  (jf)  followed  by  a  mass  of  cases 
cited  in  Jarman  on  Wills ;  (A)  Dvffield  v.  Duffidd.  (%) '  Here  the 
codicil  modifies  the  gift  for  the  purpose  of  providing  for  the  chil- 
dren ;  so  far  as  that  purpose  fails,  we  are  thrown  back  upon  the  will. 
Now  the  will  gave  an  absolute  interest,  the  appointment  of  trustees 
not  being  enough  to  do  away  with  the  absolute  gift  which  is  clearly 
expressed  in  the  first  clause.    Mayer  v.  Towruend,  (Jc)  Lassence  v. 

(a)  29  Beav.  96.  (g)  8  Bing.  476. 

(6)  1  Ves.  &  Bea.  272.  (A)  Vol.  1.  p.  146  (2d  ed.). 

(c)  2  Phil.  91.  (i)   8  Bligh  N.  S.  261. 

(d)  2  Myl.  &  Or.  606.  (k)  3  Beav.  443. 

(e)  1  Meriy.  358. 
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Tiemeyy  (a)  Bidme  v.  Hulme,  (6)  Under  the  terms  of  the  codicil 
there  is  a  priinarj  division  into  moieties,  so  the  intention  clearly 
was  that  the  children  should  take  per  stirpes.  The  children  of 
Thomas  Kynaston,  therefore,  cannot  claim  the  whole  fund. 

Mr.  Lhydj  in  reply. 

*  The  Lord  Justice  Knight  Bruce.  —  I  agree  with  the  *  32 
opinion  of  the  Master  of  the  Rolls  that  an  absolute  interest 
was  given  to  Captain  Richard  Norman  by  the  will,  and  that  if  any 
variation  was  introduced  by  the  codicil  in  favour  of  his  children, 
the  original  gift  was  affected  only  so  far  as  was  necessary  in  order 
to  carry  into  effect  the  intention  in  their  favour,  and,  therefore,  as 
he  never  had  a  child,  was  not  in  the  result  affected  at  all.  When 
I  say  that  an  absolute  interest  was  given  to  Captain  Norman  by  the 
will,  I  say  so  not  forgetting  that  the  testatrix  appointed  trustees 
whom  she  directed  to  pay  him  his  share  half-yearly.  Whether  it 
was  intended  by  this  that  they  should  pay  him  the  interest  half- 
yearly,  or  that  they  should  pay  him  the  capital  from  time  to  time, 
in  either  case  I  think  the  direction  not  sufficient  to  cut  down  the 
clearly  absolute  interest  given  to  him  by  the  preceding  clause.  The 
codicil  also,  for  the  reason  that  I  have  stated,  has  not  in  my  opin- 
ion, in  the  events  which  have  happened,  the  effect  of  defeating  that 
absolute  gift. 

The  Lord  Justice  Turner.  —  I  also  am  unable  to  come  to  any 
conclusion  different  &om  that  of  the  Master  of  the  Rolls.  It 
appears  to  me  that  the  testatrix  did  not  intend  by  the  codicil  to 
alter  the  gift  made  by  her  will  to  Captain  Richard  Norman,  other- 
wise than  for  the  benefit  of  any  children  he  might  have.  I  think 
that  the  gift  to  him  by  the  will  was  absolute,  and  that  it  is  conform- 
able to  the  authorities  not  to  treat  the  codicil  as  altering  the  will 
any  further  than  is  necessary  for  the  purposes  of  the  codicil. 

(a)  1  Mac.  &  G.  551,  565.  (b)  9  Sim.  644. 
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*  83  •  OUST  V.  MIDDLETON. 

1861.    January  18.    Before  the  Lords  Justices. 

A  testator  in  his  lifetime  entered  into  contracts  for  leases  of  parts  of  his  estate 
for  building  purposes.  The  contracts  provided  for  granting  separate  leases 
of  the  houses  when  built,  apportioning  the  whole  ground-rent  among  some  of 
them,  and  leaving  the  rest  to  be  demised  at  a  peppercorn  rent.  He  devised 
the  estate  in  strict  settlement,  without  any  power  under  which  the  leases 
could  be  granted.  Held,  that  the  act  for  facilitating  leases  and  sales  of 
settled  estates  could  not  safely  be  resorted  to  for  granting  these  leases. 

The  question  in  this  case  was,  whether  certain  agreements 
entered  into  by  the  testator  for  granting  leases  of  parts  of  the 
devised  property  could  safely  be  carried  into  effect  without  a  pri- 
vate Act  of  Parliament. 

The  testator,  by  his  will,  devised  his  real  estates  in  strict  set- 
tlement, and  gave  to  the  tenants  for  life  in  possession,  if  of  full 
age,  and  to  the  guardians  of  infant  tenants  in  tail  by  purchase  in 
possession,  power  to  grant  building  and  improving  leases,  in  con- 
formity with  any  contracts  which  the  testator  might  in  his  life- 
time have  entered  into  for  granting  leases  of  the  property  in  such 
leases  respectively  comprised. 

The  testator  died  in  1860,  having  entered  into  various  contracts 
for  building  leases  of  parts  of  his  property  in  Middlesex.  These 
contracts,  as  is  well  known  to  be  usual  in  building  contracts  relating 
to  property  in  the  neighbourhood  of  London,  provided  for  granting 
separate  leases  of  the  different  houses  when  completed,  and  they 
also  contained  provisions  for  apportioning  the  aggregate  ground- 
rent  among  some  of  the  houses  comprised  in  each  contract,  the 
leases  of  the  remainder  being  to  be  granted  at  a  peppercorn  rent. 
The  testator  had  also  entered  into  contracts  for  sale  of  parts  of  his 
property. 

On  the  death  of  the  testator  an  infant  became  tenant  for  life  in 
possession,  so  that  the  leasing  power  in  the  will  was  inappli- 

*  84    cable.    The  trustees  filed  the  present  *  bill  to  have  the  trusts 

administered  by  the  Court.  By  the  decree  made  at  the  hear- 
i6g,  an  inquiry  was  directed  as  to  the  testator's  building  contracts, 
and  whether  any  and  what  steps  ought  to  be  taken  to  give  effect  to 
them. 
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Under  this  decree  a  separate  certificate  was  made,  recommending 
that  an  application  should  be  made  to  Parliament  for  an  Act 
enabling  the  trustees  to  grant  the  leases  and  make  the  conveyances 
requisite  for  carrying  into  effect  the  contracts.  The  trustees  pre- 
sented a  petition  for  leave  to  apply  to  Parliament  for  such  Act. 
The  Vice-Chancellor,  to  whose  Court  the  cause  was  attached, 
ordered  the  petition  to  stand  over,  and  to  come  on  with  the^cause 
for  further  consideration.  The  plaintiffs  appealed  against  this 
order. 

Mr.  ElfMley  and  Mr.  WickenBj  for  the  appellants.  —  We  submit 
that  an  application  for  an  Act  of  Parliament  is  clearly  the  only 
expedient  course.  We  submit  that  the  Settled  Estates  Act,  19  &  20 
Vict.  c.  120,  cannot  be  resorted  to  for  granting  leases  at  a  pepper^ 
corn  rent.  The  Trustee  Act,  1850,  §  12,  and  the  Extension  Act, 
§  1,  cannot  help  us  until  decrees  have  been  made  for  specific  per- 
formance, which,  as  the  contracts  are  numerous,  would  involve 
the  estate  in  far  greater  expense  than  the  obtaining  a  private  Act 
The  Vice-Ghancellor  thought  that  if  the  persons  who  have  agreed  to 
take  the  leases  were  to  come  in  under  the  decree,  and  submit 
to  orders  for  specific  performance,  the  Trustee  Act  would  then 
apply. 

The  Lord  Justice  Turner.  —  It  may  be  arguable  that  an  order 
80  obtained  would  not  be  a  decree  or  order  within  the  meaning  of 
the  Trustee  Act. 

Mr.  Hobhouse,  for  the  infant  tenant  for  life.  —  I  concur 
with  the  view  of  the  plaintiffs  that  it  is  not  *  expedient  to  *  36 
rely  on  the  Trustee  Act ;  but  it  is  wished  to  take  the  opinion 
of  your  Lordships  on  the  point  whether  the  Settled  Estates  Act  may 
not  be  safely  resorted  to.  The  general  practice  in  the  House  of 
Lords  is  to  incorporate  the  Settled  Estates  Act  by  reference  in 
private  leasing  Acts ;  and  it  is  therefore  desirable  in  any  event  to 
have  the  opinion  of  the  Court  whether  such  leases  as  are  required 
here  could  be  granted  under  that  Act.  I  contend  that  the  pro- 
visions as  to  letting  at  a  peppercorn  rent  are  not  in  conflict  with 
the  provisions  of  that  Act.  Each  contract  must  be  looked  at  as  a 
whole.  The  best  rent  is  reserved  for  the  land  comprised  in  it, 
taking  that  land  as  a  whole,  so  that  the  leases  taken  together 
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demise  the '  land  at  the  best  rent,  though  the  rent  is  apportioned 
among  the  different  parcels,  so  that  some  of  them,  if  looked  at 
separately,  are  not  let  at  the  best  rent. 

The  Lord  Justice  Turner.  —  Can  it  be  for  the  advantage  of 
the  estate  that  a  question  involving  so  much  doubt  should  be  left 
open? 

Mr.  Matins  and  Mr.  Speedy  for  other  parties. 

The  Lord  Justice  Knight  Bruce.  —  With  all  deference  to 
those  who  think  otherwise,  I  think  that,  in  the  circumstances  of 
this  case,  the  only  prudent  and  expedient  course  is  that  application 
should  be  made  for  a  private  Act  of  Parliament. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.    I 

I  think  that  it  would  be  exceedingly  unsafe  to  resort  to  the  Settled 

Estates  Act  for  the  purpose  of  carrying  these  contracts  into 

*  36   execution,  *and  our  order  will  be  prefaced  by  a  declaration 

of  our  opinion  to  that  eifect. 

Order  :  It  appearing  to  their  Lordships  that  the  Act  passed  in  the  nineteenth 
and  twentieth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  '*  An 
Act  to  facilitate  leases  and  sales  of  settled  estates/*  cannot  be  safely  resorted  to 
for  carrying  into  effect  the  contracts  made  by  Sir  W.  F.  F.  Middleton,  the  tes- 
tator in  this  cause  named,  for  granting  leases  and  for  carrying  into  effect  the 
sales  contracted  to  be  made  by  him  as  mentioned  in  the  chief  clerk^s  certi6cate, 
their  Lordships  do  order  that  the  petitioners  be  at  liberty  to  apply  to  Parliament 
for  an  Act,  &c.,  &c. 
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THE  OFFICIAL  MANAGER  OF  THE   SHEERNESS  WELL 
OR  WATERWORKS  COMPANY  v.  POLSON. 

1861.    January  19.    Before  the  Lord  Chancellor  Lord  Campbell. 

By  the  conditions  of  sale  of  the  property  of  a  company  in  the  course  of  being 
wound  up  it  was  stipulated  that  the  purchaser  should  accept  a  conveyance 
from  the  official  manager  under  the  powers  of  the  Winding-up  Acts,  1Q4S 
and  1849,  or  one  of  them,  without  requiring  the  concurrence  of  any  of  the 
shareholders  or  any  6ther  person ;  but  that,  if  the  purchaser  should  consider 
the  legal  estate  outstanding  and  should  require  a  conveyance  thereof,  he 
should  bear  the  expenses  of  obtaining  such  conveyance  or  conveyances  as  he 
might  require  and  all  other  expenses  incident  to  getting  in  such  legal  estate. 
Held,  on  the  general  scope  of  the  conditions,  that  the  purchaser  was  to  be  at 
tiie  risk  of  getting  in  the  legal  estate,  and  that  the  vendor  was  entitled  to  a 
specific  performance  on  executing  a  conveyance  of  the  equitable  interest  and 
undertaking,  at  the  expense  of  the  purchaser,  to  obtain  all  such  conveyances 
and  render  all  such  assistance  to  the  getting  in  of  the  legal  estate  as  the  pur- 
chaser should  require  and  as  the  vendor  was  able  to  obtain  or  give.^ 

This  was  a  suit  for  the  specific  perfonnance  of  a  contract  for  the 
sale  of  the  property  of  the  above-mentioned  company,  and  the 
appeal  was  from  the  constniction  put  by  the  Master  of  the  Bolls 
on  the  6th  of  the  conditions  of  sale,  under  which  it  had  been  sold 
to  the  defendant. 

The  decision  appealed  from  is  reported  in  the  29th  volume  of 
Mr.  Beavan's  Beports.  (a) 

*  The  property  in  question  consisted  of  a  piece  of  land,    *  87 
well,  and  premises^  purchased  by  the  company  and  conveyed 
to  them  in  1829,  and  it  was  held  by  them  under  their  deed  of 
settlement,  dated  in  1800,  for  the  purpose  of  supplying  the  inhabi- 
tants of  Sheemess  with  pure  water. 

The  capital  of  the  company  was  divided  into  100  shares,  of 
which  the  defendant  was  the  owner  of  five ;  and  by  the  deed  of 
conveyance  to  the  company,  dated  in  January,  1829,  so  many 
undivided  one-hundredth  parts  of  the  premises  were  conveyed  to 
each  of  the  shareholders  in  the  company  as  represented  the  num- 
ber of  shares  in  the  capital  held  by  him. 

(a)  Page  70. 

>  See  1  Dart  V.  &  P.  (4th  Eng.  ed.)  187,  138;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  d5,  36,  337. 

[29] 


*  87  CASES  IN  CHANCEBT. 

The  speculation  having  proved  a  losing  one,  an  order  to  wind  up 
its  affairs  was  obtained  in  1857,  and  in  March,  1859,  the^  plaintiff, 
who  had  been  appointed  official  manager,  acting  under  the  direc- 
tion of  the  Court,  put  up  the  premises  in  question  for  sale  by 
auction  in  two  lots,  subject  to  the  following  conditions  of  sale  :  — 

"  5.  The  purchaser  shall,  at  the  time  of  sale,  pay  into  the  hands 
of  the  official  manager  a  deposit  at  the  rate  of  lOZ.  per  centum  on 
the  amount  of  his  purchase-money,  and  sign  an  agreement  to  pay 
the  remainder  of  the  purchase-money  to  the  official  manager  at  the 
office  of  his  solicitors,  Messrs.  Hughes,  Hooker,  &  Buttanshaw, 
No.  1,  St.  Swithin's  Lane,  London,  on  or  before  the  6th  day  of 
April  next,  at  which  time  and  place  the  purchase  shall  be  com- 
pleted ;  and  the  purchaser  shall,  upon  such  completion  of  his  pur- 
chase, have  the  actual  possession  of  the  property,  clear  of  all 
outgoings  to  that  day ;  and  if,  from  any  cause,  the  purchase  shall 
not  be  completed  on  that  day,  the  purchaser  shall  pay  interest 
upon  his  unpaid  purchase-money  at  the  rate  of  five  per 

*  38    centum  per  *  annum  from  that  day  until  completion,  or  until 

resale  under  the  last  condition. 
"  6.  The  vendor  is,  within  seven  days  after  the  sale,  to  deliver 
to  the  purchaser,  or  his  or  her  solicitor,  an  abstract  of  title,  com- 
mencing with  indentures  of  lease  and  release,  dated  respectively 
the  1st  and  2d  days  of  January,  1829 ;  and  the  purchaser  shall 
not  require  the  production  of  any  prior  documents,  although  the 
same  may  be  covenanted  to  be  produced  in  the  said  indenture  of 
release.  The  vendor  will  also  deliver  to  the  purchaser  an  abstract 
of  the  several  documents  affecting  the  respective  shares  into  which 
the  said  company  is  divided,  but  he  shall  nevertheless  accept  a 
conveyance  of  the  entire  property  from  the  official  manager  of  the 
said  company  under  the  powers  contained  in  the  Joint-stock  Com- 
panies Winding-up  Acts,  1848  and  1849,  or  one  *of  them,  without 
requiring  the  concurrence  of  any  of  the  shareholders  or  any  other 
person  for  any  purpose  whatsoever;  and  the  purchaser  shall 
require  no  other  covenant  for  title  than  a  covenant  by  the  official 
manager  that  he  has  done  no  act  to  incumber.  If  the  purchaser 
shall  consider  the  legal  estate  in  the  whole  or  any  part  of  the 
property  to  be  outstanding,  and  shall  require  a  conveyance  thereof, 
he  shall  bear  the  expenses  of  obtaining  all  such  conveyance  or 
conveyances  as  he  may  require,  and  all  other  expenses  in  any 
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manner  incidental  to  the  getting  in  of  such  legal  estate,  and  of  all 
proceedings  relative  thereto.  A  copy  of  the  abstract  of  title  may 
be  seen  on  application  at  the  office  of  the  said  Messrs.  Hughes, 
Hooker,  &  Buttanshaw  seven  days  previously  to  the  sale. 

'*  7.  The  purchaser  is  to  bear  all  expense  attending  the  exami- 
nation of  the  title-deeds,  including  travelling  expenses,  and 
of  the  making  and  obtaining  all  office,  *  attested  and  other  *  39 
copies  of  wills,  chancery  proceedings,  deeds,  and  other  docu- 
ments, whether  in  the  vendor's  possession  or  not;  and  also  of 
procuring  or  searching  for  parochial  certificates,  statutory  declara- 
tions, and  other  evidences  of  title  not  in  the  vendor's  possession, 
which  may  be  required  by  the  purchaser  for  the  verification  of  the 
abstract  or  for  any  other  purpose ;  but  no  evidence  shall  be 
required  of  any  fact  or  conclusion  of  law  which  shall  be  stated  or 
noticed  in  any  document  dated  more  than  twenty  years  prior  to 
the  day  of  sale.  If  the  purchaser  should  be  desirous  of  obtaining 
the  production  or  an  abstract  of  the  documents  covenanted  to  be 
produced  in  the  aforesaid  deed  of  conveyance  of  the  2d  of  January, 
1829,  the  vendor  will  at  his  (the  purchaser's)  expense  endeavour 
to  comply  with  such  requisition,  but  he  will  not  undertake  to  com- 
plete such  abstract  or  to  supply  any  evidence  or  information  in 
support  thereof,  nor  shall  the  failure  of  the  vendor  to  obtain  such 
production  or  abstract  of  documents  as  aforesaid  be  deemed  a 
valid  ground  of  objection  to  the  title." 

The  defendant  was  declared  the  purchaser  of  one  lot  at  670/., 
and  paid  the  deposit  and  signed  the  agreement  to  pay  the  remain- 
der of  the  purchase-money. 

In  April,  1859,  the  plaintifi*  tendered  to  the  defendant  for  perusal 
a  draft  conveyance  of  the  lot  purchased  by  him,  to  which  deed  the 
plaintiff,  the  defendant,  and  his  dower  trustee,  were  the  only  parties. 

The  defendant  approved  of  the  draft,  but  refused  to  complete  the 
purchase,  unless  the  plaintiff  would  get  in  the  legal  estate  in  the 
premises  contracted  to  be  sold. 

The  plaintiff  declined,  and  filed  the  bill  in  this  suit  for  a  specific 
performance  of  the  contract. 

*  The  defendant,  by  his  answer,  stated  as  follows :  —  *  40 

"I  deny  Jthat  I  have  refused  or  still  refuse  to  complete  my  said 
purchase :  on  the  contrary,  I  am  still  willing,  and  I  hereby  offer  to 
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complete  my  said  purchase,  upon  having  a  proper  conveyance  of 
the  legal  and  equitable  estates  in  the  property ;  or  I  am  willing  to 
complete  the  purchase  and  to  take  only  a  conveyance  of  the  equi- 
table estate  in  the  property  from  the  plaintiflF  alone,  upon  its  being 
satisfactorily  shown  to  me  that  the  plaintiflF  has,  or  within  a  reason- 
able specified  period  will  have,  it  in  his  power  to  procure  me  a 
valid  conveyance  of  the  legal  estate  at  my  own  expense,  and  upon 
his  undertaking  in  writing  so  to  do.  And  I  am  willing  and  hefeby 
ofier,  in  accordance  with  the  said  conditions  of  sale,  to  pay  all  the 
expenses  which  may  be  incurred  in  getting  in  such  legal  estate ;  and 
I  insist  and  submit  to  this  Court  that  it  is  not  the  fact,  under  the 
circumstances  herein  appearing,  that  the  plaintiflf  is  willing  to 
complete  the  same  purchase  according  to  the  said  conditions.  I 
admit  that  the  jdaintiflT  is  willing  to  deliver  the  conveyance  already 
prepared  and  approved  by  his  solicitors,-  and  executed  by  him  to 
me  ;  but  I  submit  to  this  honourable  Court  that,  in  addition  to  the 
said  conveyance  so  prepared  and  approved  as  aforesaid,  I  am  enti- 
tled either  to  an  immediate  conveyance  of  the  legal  estate  in  the 
said  hereditaments  and  premises  from  the  said  several  co-propri- 
etors  or  co-owners  thereof,  or  to  have  some  reasonable  assurance 
given  me  that  the  plaintiff  can  and  will  within  some  reasonably 
specified  time  procure  me  such  a  conveyance  at  my  own  expense ; 
and  I  submit  that  whether  any  relief  is  or  is  not  given  to  the 
plaintiff  in  this  suit,  the  whole  costs  of  the  suit  ought  to  be  borne 
by  himself." 

Upon  the  hearing  of  the  cause  the  Master  of  Bolls,  by  the 
decree  appealed  against,  ordered    a   specific    performance 

•  41    *  of  the  contract,  and  payment  by  the  defendant  of  the  pur- 

chase-money, on  having  a  conveyance  of  the  equitable  inter- 
est in  the  premises  from  the  plaintiff,  —  the  plaintiff  undertaking  to 
obtain  all  such  conveyance  and  conveyances  as  the  defendant 
might  require  and  as  he  was  able  to  obtain,  at  the  expense  of  the 
defendant.  The  decree  to  be  without  costs,  the  wording  of  the 
conditions  of  sale  not  being  sufficiently  clear  to  prevent  all  ques- 
tion. 

Mr.  Lloyd^  Mr.  Selwyn^  and  Mr.  Welfard^  for  the  plaintiff,  the 
appeal  being  from  the  whole  decree.  —  The  clear  meaping  of  the 
sixth  condition  of  sale  is,  tliat  the  vendor  was  to  deliver  to 
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the  purchaser  an  abstract  of  the  title  afTecting  the  shares  into 
which  the  capital  or  property  of  the  company  was  divided,  and  the 
purchaser  was  to  accept  a  conveyance  of  the  entire  property  from 
the  official  manager  under  the  Winding-up  Acts ;  and,  if  he  con- 
sidered it  doubtful  whether  the  legal  estate  was  outstanding  as  to 
any  part  of  the  property,  it  was  for  him  to  point  out  what  was  to 
be  done  for  the  purpose  of  getting  it  in,  and  the  vendor  was  to  do 
what  he  could  to  assist  him  in  getting  it  at  his  (the  purchaser's) 
expense.  By  a  decree  to  that  effect  the  holders  of  the  legal  estate 
would  become  trustees  thereof  for  the  purchaser,  and  the  official 
manager  would  be  discharged. 

Mr.  Roundell  Palmer y  and  Mr  Dart,  for  the  defendant.  —  The 
stipulation  in  the  sixth  condition  of  sale  relates  only  to  the  expense  of 
obtaining  the  legal  estate,  and  does  not  relieve  the  vendor  of  the 
onus  thrown  upon  him  by  the  law,  of  finding  out  where  it  is  and  of 
getting  it  in.  By  law  every  vendor  undertakes  to  make  a  good 
title  and  give  a  complete  conveyance,  the  purchaser  paying  only 
the  expense  of  the  conveyance. 

*  Tlie  wording  of  the  condition  is  too  ambiguous  to  vary  *  42 
the  ordinary  right  existing  between  the  parties  except  as  to 
the  expense.  The  word  '*  consider,"  in  the  condition,  must  be 
construed  "  be  advised."  As  the  decree  binds  the  equities,  the 
purchaser  would  be  in  no  better  situation  after  a  conveyance  by 
the  official  manager  alone  than  he  was  before. 

The  condition  is  at  least  ambiguous  in  its  terms,  and  if  a  vendor 
sells  under  conditions  against  common  right,  he  must  express 
himself  in  terms  not  capable  of  reasonable  doubt.  Symons  v. 
James  J  (a)  Seaton  v.  Mapp,  (6) 

No  reply. 

The  Lord  Chancellor.  —  The  property  in  this  case  is  peculiarly 
circumstanced.  There  are  a  considerable  number  of  shareholders, 
and  it  was  anticipated  that  there  would  be  great  difficulty  in  getting 
in  the  legal  estate  in  the  shares  so  as  to  give  a  marketable  title. 
Looking  at  the  transaction,  and  to  the  whole  of  the  conditions  of 
sale,  the  vendor  seems  clearly  to  have  had  this  object  in  view,  viz., 
that  the  risk  of  making  out  where  the  legal  estate  was,  and  of 

(a)  2  Y.  &  C,  C.  C.  801.  (6)  2  Coll.  666-662. 
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getting  it  in,  should  be  transferred  from  tlie  vendor  to  the  pur- 
chaser, who  is  to  ascertain  in  whom  the  legal  estate  is,  and  how  it 
is  to  be  obtained.  The  sixth  condition  of  sale  provides  that  ^'  if 
the  purchaser  shall  consider  the  legal  estate  in  the  whole  or  any 
part  of  the  property  to  be  outstanding,  and  shall  require  a  convey- 
ance thereof,  he  shall  bear  the  expense  of  obtaining  all  such  con- 
veyance or  conveyances  as  he  may  require,  and  all  other  expenses 
in  any  manner  incidental  to  the  getting  in  of  such*  legal 

*  48    *  estate,  and  of  all  proceedings  relative  thereto."     It  depends 

entirely  upon  the  proper  interpretation  of  those  words  whether 
the  vendor  is  to  find  out  where  the  legal  estate  is,  and  to  convey  it 
to  the  purchaser  at  the  expense  of  the  latter,  or  whether  the 
purchaser  himself  is  to  find  out  whether  it  is  outstanding,  and 
where,  and  point  out  the  manner  in  which  it  is  to  be  got  in.  It 
seems  to  me  the  latter  is  the  proper  construction,  for  if  the  former 
were  adopted  the  vendor  would  be  left  in  the  same  position  as  to 
risk  as  if  no  special  provision  had  been  made.  Upon  the  whole, 
my  view  of  this  question  agrees  with  that  of  the  Master  of  the 
Rolls,  my  only  doubt  haying  been  whether  he  ought  not  to  have 
given  the  costs  of  the  suit  to  the  vendor. 


■    In  the  Matter  of  LEEMING,  a  Lunatic. 
1861.    January  25.    Before  the  Lords  Justices. 

Real  estate,  subject  to  a  mortgage,  descended  upon  a  lunatic.  By  an  order 
made  in  the  lunacy,  the  mortgage  was  paid  ofif  out  of  the  lunatic^s  personal 
estate,  without  prejudice  to  the  question  how  it  should  ultimately  be  borne. 
The  lunatic  afterwards  died  intestate.  Edd^  that  the  amount  ought  to  be 
raised  out  of  the  real  estate  and  paid  to  the  administratrix  as  personalty.* 

In  this  case  a  lunatic  had  become  entitled  by  descent  to  a  real 
estate,  subject  to  a  mortgage  created  by  the  ancestor.  By  an  order 
made  in  the  lunacy  it  was  directed  that  the  amount  due  on  the 
mortgage  should  be  paid  out  of  the  funds  standing  in  court  to  the 
credit  of    the  lunacy,   without  prejudice  to  the   question    how 

>  See  1  Sugden  V.  &  P.  (8th  Am.  ed.)  195  and  cases  cited ;  Woolstencroft 
V.  Woolstencrofl,  2  De  G.,  F.  &  J.  847  and  note. 
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the  mortgage  debt  ought  ultimately  to  be  borne,  and  that  the 
mortgage  should  be  transferred  to  a  trustee  to  be  disposed  of  as 
the  Court  should  direct.  The  mortgage  was  accordingly  paid  off 
out  of  the  fund  in  Court  arising  from  the  lunatic's  personal  estate. 

The  lunatic  subsequently  died  intestate,  and  his  adminis- 
tratrix *  and  next  of  kin  now  petitioned  that  the  amount  of   *  44 
the  mortgage  money  might  be  raised  out  of  the  mortgaged 
estate,  and  paid  to  the  administratrix,  to  be  disposed  of  as  part  of 
the  personal  estate  of  the  lunatic. 

Mr.  W.  H.  O.  Bagshawe^  for  the  petitioners,  referred  to  Shelford 
on  Lunatics,  (a)  and  Ex  parte  Hinde.  (V) 

Mr.  Bawring^  for  the  heir-at-law,  opposed  the  petition,  and  con- 
tended that  there  was  no  equity  between  the  real  and  personal 
representatives,  and  that  the  mortgage  having  been  paid  off  for 
the  benefit  of  the  lunatic,  his  heir-at-law  and  next  of  kin  must 
take  the  property  as  they  found  it.  He  referred  to  (henden  v. 
Lord  Compton.  (<?) 

Their  Lordships  held,  that  the  sum  expended  out  of  the  per- 
sonal estate  in  paying  off  the  mortgage  ought  to  be  raised  out  of 
the  real  estate  comprised  in  the  mortgage,  and  dealt  with  as 
personal  estate. 
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1861.    January  23,  31.    Before  the  Lord  Chancellor  Lord  Campbrll,  and  the 
Lord  Justice  Turner. 

A  person  who  advances  to  a  deserted  wife  money  to  enable  her  to  supply  herself 
with  necessaries,  has  no  demand,  enforceable  at  law,  against  the  husband  for 
the  advances,  but  has  a  remedy  in  equity  against  him  for  so  much  of  the 
money  as  is  actually  applied  by  the  wife  in  paying  for  necessaries.  Held, 
accordingly,  where  a  plaintiff  who  had  deserted  his  wife  filed  his  bill  to  enforce 
a  judgment  against  real  estate  of  the  defendant,  that  the  defendant  was 
entitled  to  set  off  the  amount  of  sums  which  before  and  after  the  judgment 

(a)  Page  806  (2d  ed.).         (6)  Amb.  706,  n.         (c)  2  Ves.,  Jr.  69. 
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bad  been  advahced  by  the  defendant  to  the  wife  for  the  purpose  of  providing 
her  with  necessaries,  and  had  been  applied  by  her  for  that  purpose.^ 
May  V.  Skey,  16  Sim.  586,  overruled. 

This  was  an  appeal  by  the  plaintiff  from  a  decision  of  Vico- 
Chancellor  Kindersley  declaring  the  defendant  entitled  to  set 
off  against  the  plaintiff's  demand  sums  which  the  defendant  had 
paid  to  the  plaintiff's  wife  to  provide  her  with  necessaries,  and 
which  had  been  so  applied. 

The  plaintiff  on  the  5th  of  May,  1856,  had  recovered  judgment 
against  the  defendant  for  a  sum  of  COO/,  and  costs,  and  he  filed  his 
present  bill  for  the  purpose  of  enforcing  this  judgment  against  the 
life-interest  of  the  defendant  in  certain  real  estates. 

The  defendant  did  not  dispute  the  validity  of  the  judgment,  but 
set  up  by  his  answer  that  the  plaintiff  had  in  1844  deserted  his 
wife  the  sister  of  the  defendant,  and  had  ever  since  lived  separate 
from  her  and  had  not  maintained  her,  and  that  the  defendant 
before  and  after  the  judgment  had  paid  considerable  sums  of  money 
to  her  for  her  maintenance  and  support,  and  that  such  moneys  had 
been  actually  laid  out  in  the  purchase  of  necessaries  for  her,  and 
the  defendant  claimed  to  be  entitled  to  the  repayment  of  these 
sums  by  the  plaintiff  and  to  stand  in  the  place  of  the  tradesmen 
who  had  supplied  the  necessaries,  and  to  set  off  the  same  against 
the  sum  for  which  the  judgment  was  recovered. 

*  46        *  The  cause  was  heard  by  Vice-Chancellor  Kindersley, 

who  made  a  decree  declaring  that  the  derendant  was  enti- 
tled to  be  repaid  by  the  plaintiff  the  sums  which  he  had  advanced 
to  the  plaintiff's  wife,  and  which  had  been  actually  expended  in 
the  purchase  of  necessaries,  and  directing  an  inquiry  "  whether 
during  the  time  the  plaintiff  and  his  wife  were  living  apart  from 
each  other  the  defendant  has  paid  to  or  on  account  of  the  plain- 
tiff's wife,  and  when,  any  and  what  sum  or  sums  of  money  for  the 
purpose  of  providing  her  with  necessaries,  and  whether  such  mon- 
eys or  any  and  what  part  or  parts  thereof  have  or  has  been  duly 
applied  in  providing  her  with  necessaries,  having  regard  to  the 
plaintiff's  circumstances  and  condition  in  life. "  (a) 
The  plaintiff  appealed  against  this  part  of  the  decree. 

(a)  1  Drew.  &  Sm.  218. 

»  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  108 ;  Deare  v.  Soutten,  L.  R.  9  Eq. 
151  M.  R. 
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Mr.  Glasse  and  Mr,  Herbert  Smithy  for  the  plaintiff,  in  support 
of  the  appeal.  —  The  question  is,  whether  in  a  Court  of  Equity  a 
person  who  owes  money  to  the  plaintiff  can  set  off  money  advanced 
to  the  plaintiff's  wife  to  enable  her  to  purchase  necessaries.  It 
has  been  decided  by  the  Vice-Chancellor  that  he  can,  but  this  is 
on  the  authority  of  two  old  cases  decided  in  1695  and  1734,  Harris 
V.  Lee  (a)  and  Marlow  v.  PUfieldj  (6)  which  have  never  been 
followed. 

[  The  Lord  Chancellor.  —  Have  they  ever  been  disapproved 
or  overruled  ?] 

They  contravene  the  common-law  rule  that  a  woman  cannot 
borrow  so  as  to  make  her  husband  liable:  Stone  v.  Macnair;  (<?) 
and  how  does  the  equity  arise,  there  being  no  trust  for  payment 
of  debts,  —  nothing  to  make  the  matter  a  subject  of  equitable  juris- 
diction. The  defendant  could  not  have  sued  here  for  pay- 
ment :  Mai/  V.  Skey ;  (d)  so  how  can  *  there  be  a  set-off?  *  47 
As  regards  moneys  advanced  since  the  action,  there  cannot 
be  any  case  of  set-off.  As  regards  the  items  prior  to  the  action, 
there  cannot  be  relief  after  judgment,  for  the  defendant  might  have 
pleaded  equitably,  and  after  judgment  no  defence  is  available  in 
equity  of  which  the  defendant  might  have  availed  himself  at  law. 
Harrison  v.  Neitleshipy  (e)  Evans  v.  Bremridge  (^)  was  before 
judgment,  and  Phelps  v.  Prothero  (A)  and  Terrell  v.  Higgs  (%)  do 
not  conflict  with  our  view.  We  come  to  enforce  a  judgment  which 
is  in  the  nature  of  a  mortgage,  and  a  mere  personal  demand  can- 
not be  set  off.  The  evidence  does  not  prove  desertion,  and  the 
mere  living  apart  does  not  render  the  husband  liable ;  the  person 
supplying  necessaries  was  bound  to  inquire.  The  letters  from  the 
wife  to  the  husband  after  the  alleged  desertion  were  rejected  below ; 
but  we  submit  that  they  ought  to  have  been  admitted :  Rawson  v. 
Haigh  ;  (Jc)  and  they  clearly  make  it  appear  that  she  deserted  the 
husband. 

[Their  Lordships  held  the  letters  not  admissible.] 


(a)  1  P.  Wms.  482. 

{g)  8  De  G.,  M.  &  G.  100 

(6)  1  P.  Wms.  668. 

(A)  7  De  G.,  M.  &  G.  722. 

(c)   1.  Moore.  127. 

(0    IDeG.&J.  388. 

(d)  16  Sim.  688. 

(Jc)  9  Moore,  217. 

(e)  2  MyL  &  K.  423.  . 
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The  defendant,  moreover,  has  not  proved  that  any  part  of  the 
money  was  expended  in  necessaries,  which  he  was  bound  to  do, 
for  he  cannot  stand  in  any  higher  position  than  the  tradesmen  who 
supplied  the  necessaries.  There  is  no  sufficient  primd  facie  case 
made  for  an  inquiry,  and  none  ought  to  be  directed^  Sandon  v. 
Hooper^  (a)  Marten  v.  Whichelo,  (6)  Molony  v.  Keman.  ((?) 

Mr.  Archibald   Smithy  for  the  defendant.  —  There   are  three 

points  in  the  case :   First,  whether  there  has  been  a  desertion  of 

the  wife  by  the  husband.     Secondly,  whether  money  has 

*  48   been  supplied  by  the  *  defendant  to  the  wife  for  the  purpose 

of  suppljdng  her  with  necessaries,  and  has  been  so  expended. 
Thirdly,  whether  the  law  of  this  Court  is,  that  the  defendant  has 
a  right  of  set-ofF,  if  the  first  two  points  are  answered  in  the 
affirmative.  As  to  the  first  point,  desertion  for  the  present  pur- 
pose means  either  an  actual  desertion  by  the  husband  or  a  sepa- 
ration by  mutual  consent :  Smith's  Leading  Cases ;  (r2)  and  the 
evidence  on  this  point  is  sufficient.  As  to  advances  having  been 
made  and  applied  for  necessaries,  our  evidence  is  sufficient  to  lay 
ground  for  inquiry,  and  the  decree  only  directs  an  inquiry.  As 
regards  advances  since  the  action  was  commenced,  the  rule  of 
common  law  which  confines  set-oflF  to  demands  existing  when  the 
action  commenced  is  a  purely  technical  one,  and  not  to  be  followed 
in  equity.  As  regards  the  advances  made  before  the  action,  even 
if  the  demand  had  be^n  a  legal  one,  we  should  not  have  been 
bound  to  plead  set-off;  we  might  have  brought  our  action  ;  a  legal 
demand  is  not  lost  by  riot  setting  it  off,  so  why  should  an  equi- 
table one  ?  Moreover,  it  would  be  a  most  mischievous  doctrine  to 
hold,  that  a  person  having  an  equitable  defence  against  a  legal 
demand  is  bound  to  plead  an  equitable  plea.  Now,  as  to  the  ques- 
tion of  law,  Harris  v.  Lee  and  Marlow  v.  Pitfield  are  recognized 
in  text-books  of  high  authority.  Fonblanque,  Equity,  (e)  Jacob, 
Roper's  Husband  and  Wife,  (jf)  The  case  involves  two  points, 
whether  the  demand  can  be  actively  enforced  in  equity,  and,  if 
not,  whether  it  is  good  by  way  of  defence.  I  contend  that  it  can 
be  actively  enforced,  but  if  it  be  considered  that  May  \.  Skey^iK) 

(a)  6  Beav.  246.  («)  Vol.  1.  p.  91. 

(6)  Or.  &  Ph.  267.  {g)  Vol.  2,  p.  112. 

(c)   2  Dru.  &  War.  31.  (A)  16  Sim.  688. 

{d)  Vol.  2,  p.  284  (3d  ed.). 
[88] 


JENNER  V.  MORRIS.  *  48 

is  against  this,  I  say  it  may  still  be  a  good  defence  The 
authorities  on  the  subject  are  not  numerous.  *  Darby  v.  *  49 
Boucher^  (a)  and  Earle  y.  Peale^  (V)  which  are  against  the 
right  to  recover  at  law,  go  on  this,  that  the  lending  does  not  create 
a  debt,  because  the  money  may  be  wasted  by  the  wife  instead  of 
being  applied  in  paying  for  necessaries.  A  Court  of  Law  cannot 
look  to  how  the  money  is  applied,  but  a  Court  of  Equity  can. 
Stevenson  v.  Hardie  (jti)  shows  that  a  borrowing  by  a  married 
woman,  if  ratified  by  her  husband,  gives  a  right  of  action  against 
him.  Here  money  was  advanced  to  pay  bills  which  the  husband 
was  legally  liable  to  pay,  and  a  Court  of  Equity,  which  can  ex- 
amine into  the  application  of  the  money,  may  hold  him  to  have 
authorized  the  borrowing  of  so  much  as  was  properly  applied. 

In  May  v.  Skey^  (d)  the  Vice-Chancellor  thought  the  demand 
one  on  which  an  action  might  be  brought,  and,  if  so,  the  bill  was 
demurrfible.  The  observations  in  Hirst  v.  Tohon  (e)  show  that 
this  was  the  ground  of  decision.  In  the  present  case  there  is  no 
legal  debt.  Knox  v.  Bmhell.  (^)  In  a  case  like  the  present,  I 
should  contend  that  a  bill  like  that  in  May  v.  Skey  would  lie, 
though  perhaps  it  would  not  be  maintainable  if  the  circumstances 
were  such  that  actions  could  be  brought  in  the  names  of  the 
tradesmen  who  supplied  the  necessaries.  But  it  is  not  necessary 
to  go  so  far  as  that ;  it  is  a  clear  case  for  equitable  set-oflF  by  way 
of  defence,  the  demand  being  one  which,  if  legal,  could  be  set 
oflF  at  law. 

Mr.  H.  Smithy  in  reply.  —  The  case  of  separation  by  consent 
has  not  been  alleged  on  the  pleadings  ;  the  defendant  has 
set  up  a  *  case  of  actual  desertion,  and  must  abide  by  it.  *  50 
But  a  separation  by  mutual  consent  would  not  give  any  such 
equity  as  is  claimed.  Duncan  v.  Duncan.  (K)  There  cannot,  at 
aU  events,  be  any  set-ofF  of  sums  advanced  after  the  action  com- 
menced.     Whyte  V.  O'Brien,  (i) 

Mr.  A.  Smith. — That  decision  went  on  the  ground  that  the 
demand  was  a  mere  legal  cross  demand. 

Judgment  reserved. 

(a)  1  Salk.  279.  (e)   16  Sim.  C20. 

(b)  1  Salk.  387.  (^)  3  C.  B.  N.  S.  334. 

(c)  2  W.  Bl.  872.  (h)  19  Vea.  894. 

id)  16  Sim.  688.  (i)   1  Sim.  &  Stu.  661. 
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Janaary  31. 

The  Lord  Chancellor.  —  The  question  in  this  case  is,  whether 
the  defendant  has  made  out  his  right  to  an  equitable  set-ofT  against 
the  judgment  debt  in  respect  of  which  the  bill  is  filed  ?  I  am  of 
opinion  that  the  decree  of  Vice-Chancellor  Kindersley  in  his 
favour  ought  to  be  aflSrmed. 

First,  as  to  the  facts,  I  think  the  defendant  sufficiently  proves 
that  the  plaintiflF.  in  the  year  1847  deserted  his  wife  without 
making  any  provision  for  her,  and  without  any  imputation  of  mis- 
conduct against  her,  so  that  any  person  who  supplied  her  with 
necessaries  would  have  been  entitled  to  sue  her  husband  for  the 
amount.  The  allegations  to  this  effect  seem  to  me  to  be  suffi- 
ciently supported  by  the  defendant's  answer  (which  is  made  evi- 
dence), by  his  cross-examination,  and  by  the  plaintiff's  letter  to 
his  wife  dated  23d  July,  1849,  in  which  he  admits  his  liability  to 
the  tradespeople  with  whom  she  had  dealt  for  necessaries. 

Next,  I  think  it  is  proved,  by  the  defendant's  answer  and 

*  61  the  schedule  annexed  to  it,  that  during  this  time  he  *  did 

supply  the  plaintiff's  wife  with  sums  of  money  which  she 
applied  in  providing  necessaries  for  herself,  and  that  he  actually 
paid  sums  of  money  to  tradespeople  who  had  supplied  her  with 
necessaries  in  satisfaction  of  their  demand.  The  amount  is  left 
uncertain,  and  the  defendant  includes  in  his  demand  sums  paid 
in  respect  of  the  plaintiff's  children,  which  certainly  cannot  be 
included  in  the  set-off.^ 

Considering  that  the  'plaintiff  did  not  amend  his  bill  on  the 
answer  coming  in  (as  he  might  have  done)  by  denying  the  deser- 
tion and  the  payment  of  the  money  by  the  defendant,  and  that 
the  plaintiff  has  neither  by  himself  nor  any  witness  offered  any 
evidence  in  contradiction,  I  think  that  a  sufficient  foundation  is  laid 
for  the  inquiry  directed  by  the  decree,  if  upon  the  truth  of  the 
facts  alleged  the  set-off  ought  to  be  allowed. 

Desertion  and  the  advance  of  money  to  her  actually  applied  in 
payment  of  necessaries  furnished  to  her,  being  established,  the 

*  If  a  husband,  living  in  a  state  of  separation  from  his  wife,  suffers  his  chil- 
dren to  reside  with  their  mother,  he  is  liable  for  necessaries  furnished  them ;  and 
she  is  considered  his  agent  to  contract  for  this  purpose.  Rumney  v.  Keyes,  7 
N.  H.  671;  Kimball  v,  Keyes,  11  Wend.  33;  Walker  v.  Laighton,  31  N.  H. 
Ill ;  Van  Valkinburgh  v.  Wateon,  13  John.  480;  Chitty  Contr.  (Uth  Am.  ed.) 
239,  and  notes. 
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question  arises,  whether  the  defendant  who  advanced  this  money 
can  in  equity  claim  a  set-off  in  respect  of  it  against  a  legal  debt 
due  from  him  to  the  plaintiff  and  sought  to  be  enforced  in  equity. 

An  action  at  law  could  not  be  maintained  for  such  a  claim. 
Those  who  supply  the  necessaries  to  the  deserted  wife  may  sue  the 
husband  at  law,  she  being  considered  his  agent  with  uncounter- 
maudable  authority  to  order  the  necessaries  on  his  credit.^  But 
Courts  of  Law  will  not  recognize  any  privity  between  the  hus- 
band and  a  person  who  has  supplied  his  wife  with  money  to  purchase 
necessaries,  or  pays  the  tradespeople  who  have  furnished  them.^ 

Nevertheless,  it  has  been  laid  down  from  ancient  times 
*  that  a  Court  of  Equity  will  allow  the  party  who  has  *  62 
advanced  the  money  which  is  proved  to  have  been  actually 
employed  in  paying  for  necessaries  furnished  to  the  deserted  wife, 
to  stand  in  the  shoes  of  the  tradespeople  who  furnished  the  neces- 
saries, and  to  have  a  remedy  for  the  amount  against  the  husband.^ 
I  do  not  find  any  technical  reason  given  for  this ;  but  it  may  pos- 
sibly be  that  equity  considers  that  the  tradespeople  have  for  valu- 
able consideration  assigned  to  the  party  who  advanced  the  money 
the  legal  debt  which  would  be  due  to  them  from  the  husband  on 
furnishing  the  necessaries,  and  that,  although  a  cho%e  in  action  can- 
not be  assigned  at  law,  a  Court  of  Equity  recognizes  the  right  of 
the  assignee. 

Whatever  may  be  the  reason,  the  doctrine  is  explicitly  laid  down 
in  Harris  v.  iee,  (a)  and  the  other  cases  referred  to.  Objection 
has  been  made  to  these  authorities  that  they  are  very  old,  and  that 
they  do  not  appear  to  have  been  acted  upon  in  modern  times.  But 
it  may  be  said,  on  the  other  hand,  that  they  may  have  been  acted 
upon  without  ever  having  been  questioned,  and  that  they  are 
entitled  to  more  respect  from  their  antiquity.  I  find  that  they  are 
cited  and  treated  as  good  law  by  subsequent  text-writers  on  this 
subject.  Considering  that  to  establish  the  equitable  liability  of  the 
husband,  proof  is  required  that  the  money  has  actually  been 
applied  to  the  payment  of  the  debt  for  which  the  husband  would 
be  liable  at  law,  no  hardship  or  inconvenience  can  arise  from 

(a)  1  P.  Wms.  4S2. 

>  See  2  Kent,  146;  Gilman  v.  Andrews,  28  Vt.  241. 

•  Chitty  Contr.  (1 1th  Am.  ed.),  240;  2  Kent,  146;  Addison  Contr.  (2d 
Am.  ed.)  699. 

»  See  Chitty  Contr.  (11th  Am.  ed.)  240. 
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adhering  to  this  doctrine.  The  circumstances  which  occurred  in 
Harris  v.  Lee  afford  an  illustration  of  the  benefit  which  may  arise 
from  it,  unless  money  had  been  supplied  beforehand  to  pay  the 
surgeon  employed  to  attend  the  wife,  she  might  have  died  of  the 
disease  communicated  to  her  by  her  husband. 

*  68       *  One  adverse  case  was  cited,  which  I  must  notice,  May  v. 

Skey^  (a)  the  marginal  note  being, —  "  A.  having  gone  abroad 
and  left  his  wife  unprovided  for,  the  plaintiff  lent  her  money  to  pur- 
chase necessaries,  and  she  applied  it  accordingly:  Held,  that  the 
plaintiff  could  not  sue  A.  for  the  money  in  a  Court  of  Equity." 
But  it  appears  that  the  Vice-Chancellor  who  decided  that  case,  not 
holding  that  there  was  not  a  debt  due  from  A.  to  the  plaintiff, 
which  might  be  recovered,  proceeded  upon  the  notion  that  this  was 
a  legal  debt,  the  payment  of  which  could  not  be  directed  by  a 
Court  of  Equity.  His  Honor  more  fully  explains  this  as  his  ratio 
decidendi  in  the  subsequent  case  of  Hirst  v.  ToUon.  (6)  But  this 
is  clearly  erroneous.  That  no  action  at  law  could  be  maintained 
for  such  a  demand  was  considered  too  clear  for  argument  in  the 
recent  case  of  Knox  v.  Bushell.  ((?) 

The  only  other  point  which  I  have  to  notice  is  the  objection 
very  strenuously  relied  upon  by  the  appellant,  that,  at  all  events, 
the  set-off  cannot  be  admitted  for  any  part  of  the  defendant's 
demand  which  accrued  before  the  judgment  or  before  the  com- 
mencement of  the  action  in  which  the  judgment  was  recovered, 
because  if  it  be  an  equitable  defence  under  the  Common  Law  Pro- 
cedure Act,  1854,  it  might  and  ought  to  have  been  pleaded  and 
taken  advantage  of  in  that  action.  But  it  is  unnecessary  at  present 
to  enter  into  the  controversy,  whether  it  would  be  expedient,  where 
tliere  is  an  equitable  answer  to  a  demand  made  in  an  action  at  law, 
to  compel  the  defendant  to  avail  himself  of  it  in  the  Court  of  Law ; 
•  or  to  consider  how  far  this  object  has  as  yet  been  accomplished  by 

the  legislature.     In  the  present  case  the  plaintiff's  demand 

*  64    and  the  defendant's  cross  demand  are  wholly  *  unconnected 

with  each  other,  and  the  defendant  had  no  answer  in  bar  of 
the  plaintiff's  demand.  Therefore  if  he  had  had  a  legal  setoff  he 
was  not  bound  to  avail  himself  of  it.  He  might  have  reserved  it 
as  the  subject  of  a  cross-action,  or  he  might  have  availed  himself 
of  it  by  way  of  set-off  in  any  subsequent  action  for  a  debt  which 

(a)  16  Sim..  588.  (&)  16  Sim.  623.  (c)   8  C.  B.  N.  S.  334. 

[42] 


JENNEB  V.  MOBBIS.  *  54 

the  plaintiff  might  have  brought  against  him.  The  equitable  set-off 
might  equally  be  reserred,  and  may  now  be  rendered  available  in 
this  equitable  suit  as,  if  being  a  legal  set-off,  it  might  have  been 
used  in  an  action  at  law  upon  the  judgment,  although  the  debt  to 
be  set  off  might  have  accrued  before  the  commencement  of  the 
original  action. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should  be  di£h 
missed  with  costs. 

The  Lord  Justice  Turner.  —  I  agree  in  opinion  with  the  Lord 
Chancellor  in  this  case.  The  evidence  before  us  seems  to  me  to 
establish  a  case  of  desertion  by  the  plaintiff,  and  I  think  we  are 
entitled,  and  indeed  bound,  to  deal  with  the  case  on  that  footing. 
There  are,  as  it  seems  to  me,  only  two  questions  in  the  case.  First, 
whether,  laying  out  of  consideration  the  proceedings  at  law,  the 
plaintiff  is  entitled  to  relief  in  equity  ;  and  secondly,  whether  the 
plaintiff,  if  so  entitled,  is  debarred  of  his  right  in  consequence  of 
his  not  having  set  it  up  at  law  by  pleading  an  equitable  plea. 

As  to  the  first  point,  the  cases  cited  in  the  argument  on  the  part 
of  the  respondent  clearly  prove  that  when  those  cases  were  decided, 
relief  was  considered  to  be  due  in  equity  under  such  circumstances 
as  exist  in  this  case,  but  we  were  urged,  on  the  part  of  the 
appellant,  to  disregard  *  those  cases.  It  was  said  that  they  *  65 
were  of  ancient  date,  and  the  modern  case  of  Mat/  v.  Skei/ 
was  cited  as  opposed  to  them.  What  has  been  said  by  the  Lord 
Chancellor  however  disposes  of  that  case,  and  we  are  thrown  back 
therefore  upon  the  old  authorities.  In  considering  them,  it  must 
be  borne  in  mind,  that  the  decrees  of  the  Court  very  often  furnish 
the  best  evidence  which  can  now  be  had  of  the  extent  of  its  juris- 
diction and  of  the  principles  by  which  it  is  guided,  and  that  in  dis- 
regarding the  older  decisions  of  the  Court,  there  is  great  danger  of 
breaking  in  upon  its  principles.  This  case  seems  to  me  to  present 
a  remarkable  instance  of  that  danger.  In  Lord  Rbdesdale's  trea- 
tise of  pleading!  find  this  statement :  (a)  "  Cases  frequently  occur 
in  which  the  principles  by  which  the  ordinary  Courts  are  guided  in 
their  administration  of  justice  give  a  right,  but  from  accident,  or 
fraud,  or  defect  in  their  mode  of  proceeding,  those  Courts  can  afford 
no  remedy,  or  cannot  give  the  most  complete  remedy ;  and  some- 

(a)  Mitfold,  p.  112,  4th  ed,  p.  134,  5th  ed. 
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times  the  effect  of  a  remedy  attempted  to  be  given  by  a  Court  of 
ordinary  jurisdiction  is  defeated  by  fraud  or  accident.  In  such 
cases  Courts  of  Equity  will  interpose  to  give  those  remedies  which 
the  ordinary  Courts  would  give  if  their  powers  were  equal  to  the 
purpose,  or  their  mode  of  administering  justice  could  reach  the  evil ; 
and  also  to  enforce  remedies  attempted  to  be  given  by  those  Courts 
when  their  effect  is  so  defeated.'*  It  is  therefore  an  ancient  head 
of  the  jurisdiction  of  this  Court  to  interpose  in  cases  in  which  the 
principle  of  the  law  gives  a  right,  but  the  forms  of  the  law  do  not 
give  a  remedy.  Now  what  is  the  case  here  ?  It  is  beyond  ques- 
tion that  the  principle  of  law  is,  that  the  husband  deserting  his 
wife  is  liable  for  necessaries  supplied  to  her,  but  it  is  equally 
beyond  question,  that  if  money  be  advanced  to  the  wife 

•  56    *  to  purchase   necessaries,  the   money,  although  in  fact  so 

applied,  cannot  be  recovered  at  law,  because,  according  to 
the  necessary  form  of  action  for  the  recovery  of  the  money,  the 
Court  of  Law  cannot  look  behind  the  advance  and  enter  into  the 
application  of  the  money.  It  seems  to  me  therefore  that  the  old 
cases  which  have  been  referred  to  are  well  founded  in  the  princi- 
ples of  the  Court,  and  that  we  are  bound  to  follow  them.  I  think, 
therefore,  that  the  appellant's  argument  on  the  first  point  wholly 
fails. 

As  to  the  second  point.  It  is  new  to  me,  that  the  creation  of  a 
jurisdiction  in  Courts  of  Law  can  oust  the  jurisdiction  of  this 
Court  in  matters  originally  within  its  cognizance,  and  I  am  of 
opinion  therefore  that  the  appellant's  case  fails  on  this  point  also. 
This  appeal  therefore  must,  I  think,  be  dismissed,  and  with  costs. 
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SHEPHERD  V.  JONES. 
1861.    January  25.    Before  the  Lord  Cbancellor  Lord  Camfbbll. 

A  bill  of  interpleader  filed  at  the  record  and  writ  clerks^  office  together  with  an 
affidavit  of  no  collusion :  Hdd  not  demurrable  on  the  ground  that  the  affidavit 
was  not  actually  annexed  by  sealing,  tying  or  other  mechanical  means  to  the 
bill.» 

This  was  an  interpleader  suit,  and  the  appeal  was  from  the  deci- 
sion of  the  Master  of  the  Rolls  overruling  two  demurrers.  The  bill 
was  filed  at  the  record  and  writ  clerks'  office  in  November,  1860, 
together  with  an  affidavit  of  no  collusion.  The  ground  of  demur- 
rer was  that  the  affidavit  was  not  actually  attached  to  the  bill  (a). 

It  appeared  that  the  bill  and  affidavit  were  delivei:^d  at  the  same 
time  at  the  proper  office  and  to  the  proper  officer ;  and  that  this 
circumstance  was  known  to  the  defendants  before  they  filed  the 
demurrers. 

*  Mr.  Q.  L,  Buasell  and  Mr.  Pemherton^  in  support  of  *  67 
the  appeal.  —  To  give  the  Court  jurisdiction  in  an  inter- 
pleader suit,  the  bill  must  be  accompanied  by  an  affidavit  filed  at 
the  same  time,  and  sworn,  not  in  the  cause,  but  before  there  is  any 
cause.  It  must  be  annexed  so  as  to  form  part  of  tlie  bill  itself, 
otherwise  the  Court  is  unable  to  tell  whether  it  has  jurisdiction. 
This  was  so  under  the  old  practice,  and  lias  not  been  altered  by  the 
Consolidated  Orders.  The  invariable  mode  of  taking  the  objection 
has  been  by  demurrer.  Tliey  referred  to  Lord  Redesdale's  Trea- 
tise on  Pleading,  (6)  Harrison's  Chancery  Practice,  (c)  Bignold  v. 
Audlandj  (i)  Wood  v.  iyw€,  («)  Hamilton  v.  MarkSj  (ff)  Larabrie 
V.  Braum,  (A)  Walker  v.  Fletcher,  (i)  53  Geo.  3,  c.  169,  §  7. 

Mr.  Boundell  Palmer  and  Mr.  Waller,  contra.  —  It  is  sufficient 
that  the  affidavit  "was  left  to  be  filed  at  the  same  time  with  the  bill 

(a)  See  Jones  v.  Shepherd,  29  Beav.  293. 

(ft)  Page  143  (4th  ed.).  (g)  6  De  G.  &  S.  638,  643. 

(c)  Page  6.  \h)  23  Beav.  607  ;  1  De  G.  &  J.  204. 

(d)  11  Sim.  23.  (0    1  Phil.  116. 
(0  4  De  G.  &  S.  16. 

>  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  394  note  2,  2  ib.  Ifi62. 
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with  the  proper  officer  at  the  proper  office.    They  cited  Errington 
V.  The  Attomei/' General,  (a) 

Mr.  Q.  L.  Russell  replied. 

The  Lord  Chancellor.  —  I  think  that  the*  decision  of  the  Mas- 
ter of  the  Rolls  upon  these  demurrers  ought  to  be  affirmed,  and 
that  this  appeal  must  be  dismissed  with  costs. 


♦68    *LIFE  ASSOCIATION   OF  SCOTLAND    v.    SIDDAL. 
COOPER  V.  GREENE. 

1861.      January  14,  15.     February  9.      Before  the  Lord  Chancellor  Lord 
Campbell  and  the  Lords  Justices. 

Bemble,  where  a  trust  is  definite  and  clear,  a  cestui  que  trust  wiU  not  be  held  to 
have  sanctioned  a  breach  of  trust  merely  on  the  ground  that  while  his  interest 
was  reversionary  he  knew  of  the  breach  of  trust  and  did  not  interfere.' 

A  trustee  of  real  estate  devised  his  real  estate  to  G.  T.,  subject  to  the  payment 
of  a  legacy,  so  that  the  trust  estate  did  not  pass.  G.  T.,  however,  acted  as 
trustee.  Held,  that  she  must  be  deemed  a  trustee  upon  express  trust,'  and 
that  the  Statute  of  Limitations  was  therefore  no  defence  to  a  claim  against 
her  estate  in  respect  of  a  breach  of  trust.' 

G.  T.  improperly  allowed  part  of  the  trust  fund  to  be  received  by  B.  N.  the 
tenant  for  life.  S.,  one  of  the  reversioners,  borrowed  money  from  C.  and 
mortgaged  to  him  her  share  in  the  trust  funds.  B.  N.  at  the  same  time  gave 
C.  a  bond  and  a  mortgage  of  other  property  for  the  same  debt,  B.  N.  being 
a  surety  for  S.  in  this  transaction.  The  debt  having  been  paid  out  of  B.  N/s 
estate :  Held,  that  G.  T.^s  representative  could  not  claim  to  have  this  payment 
set  off  against  the  claim  of  S.  in  respect  of  the  misapplied  part  of  the  trust 
fund. 

(a)  Bunb.  303. 

»  See  1  Dart  V.  &  P.  (4th  Eng.  ed.)  42. 

•  See  Lewin  Trusts  (oth  Eng.  ed.),  171,  652;  Pearce  v.  Pearce,  22  Beav. 
248 ;  Hennessey  v.  Bray,  33  Beav.  96 ;  Perry  Trusts,  §§  266,  846. 

'  See  2  Sugden  V.  &  P.  (8th  Am.  ed.)  484  and  cases  in  note  (/>) ;  1  Dan. 
Ch.  Pr.  (4th  Am.  ed.)  644  and  cases  in  note  (3)  ;  Knight  v,  Bowyer,  2  De  G.  & 
J.  421  and  references  in  note  (1)  ;  Lewin  Trusts  (5th  £)ng.  ed.),  620;  Perry 
Trusts,  §  863  and  numerous  cases  cited  in  note  (8)  ;  Lyon  v.  Maclay,  1  Watta, 
275 ;  Hayden  v.  Stone,  1  Duvall,  369 ;  Woodhouse  v.  Woodhouse,  L.  B.  8  Eq. 
614. 
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Money  was  held  in  trust  to  be  invested  in  the  purchase  of  land,  to  be  settled  so 
that  S.,  a  married  woman,  would  have  been  equitable  tenant  in  tail  in  remain- 
der. The  money  was  improperly  received  by  the  tenant  for  life,  who  bought 
with  it  freeholds  and  copyholds  in  his  own  name.  After  this  S.  and  her  hus- 
band joined  in  mortgaging  her  interest  in  the  trust  funds  and  the  lands  to  be 
purchased  with  them,  and  a  fine  was  levied  to  the  use  of  the  mortgagee. 
After  this  the  purchased  freeholds  and  copyholds  were  declared  by  decree  to 
belong  to  the  trust.  Held,  that  as  regarded  the  copyholds  the  security  was 
invalid  as  against  S.,  but  good  as  against  her  husband. 

An  estate  stood  limited,  subject  to  a  life-estate,  to  five  persons  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them  in  tail.  One  of  these 
five  persons,  a  married  woman,  concurred  with  her  husband  in  a  deed  mort- 
gaging her  fifth  share  and  all  other  the  share  and  interest  to  which  she  might 
become  entitled  by  the  death  of  any  of  the  other  tenants  in  tail  without  issue, 
and  the  deed  contained  a  covenant  to  levy  a  fine  of  the  property  expressed  to 
be  conveyed  by  the  deed.  A  fine  was  levied,  purporting  to  extend  only  to 
the  fifth  share.  Afterwards  one  of  the  other  tenants  in  tail  d!ed  without  issue 
and  without  having  barred  his  estate  tail.  Held,  that  there  was  an  error  in  the 
fine,  which  was  caused  by  3  &  4  Will.  4,  c.  74,  §  7,  and  that  the  fine  was 
effectual  as  to  one-fourth,  and  not  as  to  one-fifth  only. 

The  first  of  these  cases  QThe  Life  Association  of  Scotland  y.  Sid- 
dal)  came  before  the  Court  upon  appeal  from  an  order  of  the  Vice- 
Chancellor  Sir  John  Stuart  refusing  with  costs  an  application  on  the 
part  of  John  Seaman  and  Georgiana  Spencer  his  wife,  and 
Charles  Lee  the  assignee  under  a  fiat  in  bankruptcy  *  against  *  59 
John  Seaman,  to  vary  the  chief  clerk's  certificate  in  that 
cause.  The  second  appeal  was  from  an  order  of  the  same  Judge 
made  on  further  consideration  in  the  cause  of  Cooper  v.  Oreenej  a 
suit  relating  to  the  same  property. 

William  Spencer,  by  his  will  dated  the  25th  of  March,  1798, 
devised  his  real  estates  unto  and  to  the  use  of  William  Thompson, 
his  heirs,  and  assigns,  upon  trust  during  the  life  of  his  wife  Mary 
Spencer  to  pay  her  an  annuity  of  150L  out  of  the  rents,  and  to  pay 
the  surplus  of  the  rents  to  his  daughter  Catherine  Norton,  the 
wife  of  Benjamin  Norton,  and  after  the  decease  of  his  wife  he 
directed  that  the  estates  should  remain  to  Thompson,  his  heirs, 
and  assigns,  to  the  use  of  his  daughter  Catherine  Norton  for  life, 
with  remainder  to  Benjamin  Norton  for  life,  with  remainder  to  the 
children  of  Catherine  Norton  as  tenants  in  common  in  tail,  with 
cross  remainders  between  them  in  tail.  And  it  was  provided  by 
the  will  that  in  case  Benjamin  Norton  and  Catherine  Norton,  or 
the  survivor,  should  be  desirous  that  the  whole  or  any  part  of  the 
devised  estates  should  be  sold,  it  should  be  lawful  for  Thompson, 
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his  heirs  or  assigns,  to  sell  and  dispose  of  the  same,  and  give 
receipts  for  the  purchase-money.  And  the  testator  directed  that 
the  purchase-moneys  should  be  laid  out  either  in  the  purchase  of 
other  hereditaments,  or  upon  good  and  sufficient  security  at  interest 
in  the  name  of  his  said  trustee,  and  that  the  hereditaments  to  be 
purchased  should  be  conveyed  to  Thompson,  his  heirs  and  assigns, 
to  the  uses  above  declared,  and  that  the  hiterest  of  the  money  to 
be  placed  out  at  interest  should  be  paid  to  the  persons  for  the  time 
being  entitled  to  receive  the  rents  of  his  estates,  and  that  the 
principal  moneys  to  be  placed  out  should,  after  the  death  of  Ben- 
jamin and  Catherine  Norton,  be  equally  divided  between  all 

*  60    such  children  as  Catherine  Norton  *  might  leave   at  her 

decease,  the  shares  of  the  children  to  be  vested  at  twenty- 
one. 

The  testator  William  Spencer  died  in  January,  1799.  William 
Thompson  accepted  the  trusts  of  the  will.  He  sold  the  greater 
part  of  the  devised  estates,  and  permitted  the  proceeds  of  the  sale, 
amounting  to  7000Z.,  to  be  received  by  Benjamin  Norton,  who  laid 
out  6500Z.,  part  of  these  proceeds,  in  the  purchase  of  freeholds  and 
copyholds  at  Bawburgh  in  Norfolk,  but  applied  the  residue  to  His 
own  use.  No  question,  however,  arose  on  either  of  these  appeals 
as  to  the  application  of  this  residue. 

William  Thompson  died  in  the  year  1806,  having  by  his  will 
devised  his  real  estates  to  his  sister  Grace  Thompson,  but  in  such 
terms  that  the  estates  remaining  vested  in  him  as  trustee  under 
the  will  of  William  Spencer  did  not  pass  by  the  devise,  (a)  and 
Grace  Thompson  was  not  his  heiress-at-law.  Grace  Thompson 
nevertheless  assumed  to  have  become  trustee  under  the  will  of 
William  Spencer,  and  in  the  year  1807  she  sold  the  rest  of  the  estates 
devised  by  his  will  for  6300?.,  and  purported  to  convey  the  same  to 
the  purchaser.  She  did  not  actually  receive  any  part  of  this 
purchase-money  of  6300Z.,  but  permitted  the  whole  to  be  received 
by  Benjamin  Norton,  he  and  his  brother  Francis  Norton  joining  in 
a  bond  to  her  conditioned  for  indemnifying  her  against  any  damage 
she  might  sustain  in  consequence  of  its  being  received  by  him. 
Benjamin  Norton  applied  the  whole  of  this  sum  of  6300Z.,  to  his 
own  use,  and  the  contest  in  the  appeal  in  the  first  above-named 
suit  was  as  to  the  right  to  recover  from  the  estate  of  Grace 
Thompson  a  share  of  this  sum. 

(a)  Rackham  v.  Siddal,  16  Sim.  297. 
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*  Catherine  Norton,  the  daughter  of  the  testator  William  *  61 
Spencer,  and  the  tenant  for  life  under  his  will,  had  issue 
eleven  children,  five  of  these  children  attained  twenty-one,  and  the 
remaining  six  died  infants  and  unmarried.  Of  the  five  childrei^ 
who  attained  twenty-one,  one  died  in  1844,  without  issue,  and 
without  having  barred  his  estate  tail  under  the  will.  The  appel- 
lant Georgiana  Spencer  Seaman  was  another  of  the  five  children 
who  attained  twenty-one.  She  was  born  on  the  3d  of  June,  1806 
or  1807,  in  which  of  those  years  it  was  disputed,  and  consequently 
she  attained  twenty-one  on  the  8d  of  June,  1827  or  1828.  On  the 
13th  of  December,  1828,  she  married  the  appellant  John  Seaman, 
and  she  had  ever  since  been  under  coverture.  Up  to  the  time  of 
her  marriage  she  lived  with  her  father  and  mother,  and  some 
evidence  was  entered  into  in  the  cause  with  a  view  to  fix  her  with 
having  then  become  acquainted  with  the  fact  of  the  trust  funds 
being  in  the  hands  of  her  father  Benjamin  Norton,  but  the  Court 
considered  the  evidence  insufiicient.  A  great  variety  of  deeds  were 
at  different  times  executed  by  the  children  of  Benjamin  and  Cath- 
erine Norton,  creating  incumbrances  on  their  interests  under  the 
will  of  William  Spencer,  some  of  which  were  relied  on  as  showing 
that  Mrs.  Seaman  knew  of  tlie  breach  of  trust.  One  of  these  was 
a  deed  executed  by  Mrs.  Seaman  on  the  Ist  of  April,  1828,  some 
months  before  her  marriage,  securing  an  annuity  on  her  interest 
in  the  property.  Tliis  deed  contained  a  recital  that  the  trust 
moneys  had  been  lent  to  Benjamin  Norton  on  mortgage  of  the 
Baw burgh  estate,  and  tlie  operative  part  referred  to  the  sale 
moneys  "  then  remaining  in  the  hands  of  the  said  Benjamin 
Norton  upon  the  security  of  a  mortgage  of  his  aforesaid  estate." 

On  the  20th  of  April,  1880,  Mr.  and  Mrs.  Seaman 
*  executed  a  mortgage  to  James  Currie  to  secure  1700/.,  and  *  62 
interest.  Tliis  deed  recited  the  will  of  the  testator,  his  death 
and  the  death  of  Mary  Spencer,  and  that  certain  of  the  devised 
estates  had,  at  the  request  of  Benjamin  Norton  and  Catherine 
Norton,  been  sold, "  and  divers  other  lands  and  hereditaments  have 
been  purchased  with  part  of  the  money  arising  by  such  sales, 
situate  at  Bawburgh  in  the  county  of  Norfolk,  and  the  remainder 
thereof  is  now  in  money  ;  and  whereas  the  said  Benjamin  Norton 
and  Catherine  Norton  had  five  children,  all  of  whom  attained  the 
age  of  twenty-one  years ;  and  whereas  tlie  said  Georgiana  Spencer 
Seaman,  formerly  Georgiana  Spencer  Norton,  is  one  of  the  five 
VOL.  m.  4  [  49  ] 
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children  of  the  said  Benjamin  Norton  and  Catherine  Norton,  and 
is  entitled  for  an  estate  tail  in  reversion  expectant  on  the  decease 
of  the  survivor  of  them  the  said  Benjamin  Norton  and  Catherine 
Norton  to  one-fifth  part  or  share  of  and  in  the  hereditaments  and 
premises  devised  by  the  will  of  the  said  William  Spencer  deceased, 
or  of  the  moneys  arising  from  the  sale  thereof,  or  of  such  other 
lands  and  hereditaments  as  have  been  or  may  be  purchase^  with 
the  moneys  arising  from  the  sale  of  the  lands  so  devised  and  sub- 
stituted in  lieu  thereof."  Then  by  the  operative  part  Mr.  and 
Mrs.  Seaman  granted  and  assigned  to  Currie,  his  heirs,  executors, 
administrators,  and  assigns, ''  all  that  the  said  Oeorgiana  Spencer 
Seaman's  one-fifth  part  or  share  to  which  she  is  entitled  in  rever- 
sion expectant  on  the  decease  of  the  survivor  of  them  the  said 
Benjamin  Norton  and  Catherine  Norton  of  and  in  all  and  every 
the  lands,  tenements,  hereditaments,  and  premises,  and  real  estate 
comprised  in  and  devised  by  the  said  recited  will  of  the  said  Wil- 
liam Spencer  deceased,  and  of  and  in  the  moneys  arising  or  that 
have  arisen. by  any  sale  or  sales  thereof,  and  the  stocks,  funds,  or 

securities,  in  or  upon  which  the  said  moneys  are  or  shall  be 
*  63    laid  out  and  invested ;  and  of  and  in  all  and  *  every  the 

lands,  tenements,  hereditaments,  and  premises  which  have 
been  or  shall  hereafter  be  purchased  with  the  moneys  arising  by 
any  such  sale  or  sales  as  aforesaid,  and  as  have  been  or  shall  be 
substituted  in  lieu  of  the  estates,  lands,  and  hereditaments  devised 
by  the  will  of  the  said  William  Spencer  as  aforesaid ;  and  also  all 
such  share  and  interest  of  and  in  the  said  hereditaments,  moneys, 
and  |)remises  as  the  said  Georgiana  Spencer  Seaman  or  the  said 
John  Seaman  in  her  right  are,  or  either  of  them  is,  or  may  become 
entitled  to  on  the  death  of  any  of  the  children  of  the  said 
Benjamin  Norton  without  issue  as  aforesaid;  and  all  other  the 
estate,  interest,  right,  title,  benefit,  advantage,  claim,  and  demand 
whatsoever  which  the  said  Georgiana  Spencer  Seaman,  or  the  said 
John  Seaman  in  her  right,  now  have  or  hath,  or  can,  or  may  here- 
after legally  or  equitably  have,  claim,  demand,  or  be  entitled  to 
under-  or  by  virtue  of  the  said  recited  will  of  the  said  William 
Spencer  deceased : "  to  hold  the  said  one  undivided  fifth  part  or 
share  '^  and  all  other  the  premises  hereby  granted  and  assigned  " 
to  Currie,  his  heirs,  executors,  administrators,  or  assigns,  accord- 
ing to  the  nature  thereof,  subject  to  a  proviso  thereinafter  contained 
for  redemption  '^  of  the  said  one-fifth  part  or  share  and  heredita- 
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ments."  Then  followed  a  covenant  by  Mr.  Seaman  that  he  and 
his  wife  would  levy  a  fine,  and  do  and  concur  in  all  necessary  acts 
for  suffering  a  recovery  of  ^'  all  and  singular  the  said  one  undivided 
one-fifth  part,  hereditaments  and  premises  hereby  granted  and  con- 
veyed, or  intended  so  to  be,  with  their  rights,  members,  and  appur- 
tenances, by  such  names  and  descriptions  as  shall  be  sufiicient  to 
comprise  and  ascertain  the  same."  The  fine  and  recovery  were 
to  enure  to  the  use  of  Gurrie,  his  heirs  and  assigns,  subject  to  the 
proviso  for  redemption.  Certain  other  reversionary  interests  were 
similarly  granted  ;  and  there  was  a  proviso  for  reconveyance 
and  reassignment  to  Mrs.  Seaman  of  "  the  said  *  reversionary  *  64 
shares  and  interests,  hereditaments,  and  premises,  stocks, 
funds,  and  securities  hereby  granted  and  assigned  respectively,  or 
mentioned  and  intended  so  to  be,  with  their  appurtenances,"  on 
payment  of  1700Z.  with  interest  as  therein  mentioned. 

A  fine  was  levied  in  pursuance  of  the  covenant  contained  in  this 
deed,  but  it  in  terms  extended  only  to  Mrs.  Seaman's  fifth  share, 
and  was  not  so  worded  as  to  take  in  any  further  interest  which  she 
might  acquire  by  the  death  of  any  of  her  brothers  and  sisters 
without  issue.  This  fine  purported  to  extend  to  all  the  estates, 
some  of  which  were  freehold  and  some  copyhold.  Mrs.  Seaman's 
interest  in  both  was,  of  course,  only  equitable. 

Contemporaneously  with  this  security  Benjamin  Norton  gave 
Currie  a  bond  for  1700/.,  bearing  even  date  with  the  mortgage,  and 
executed  to  him  a  mortgage  of  some  property  in  Cambridgeshire 
as  a  further  security  for  the  same  sum.  Benjamin  Norton  gave 
these  securities  as  a  surety  for  Mr.  teaman  by  way  of  additional 
security  for  the  sum  secured  by  Mr.  and  Mrs.  Seaman's  mortgage. 

In  November,  1830,  Seaman  became  bankrupt,  and  he  never 
obtained  his  certificate. 

Benjamin  Norton  died  in  1887,  and  in  the  same  year  a  suit  of 
Oreene  v.  Norton  was  instituted  by  Greene,  the  husband  of  Catherine, 
a  deceased  daughter  of  Mrs.  Norton,  to  carry  out  the  trusts  of 
Spencer's  will,  and  also  to  administer  B.  Norton's  estate,  and  make 
it  liable  for  the  trust  moneys  received  by  him.  A  decree  was  made 
in  1839 ;  and  by  an  order  on  further  directions  made  on  the  13th 
of  July,  1848,  it  was,  among  other  things,  declared  that  the 
moneys  which  arose  from  the  sale  of  William  *  Spencer's  *65 
estates  not  having  been  laid  out  on  good  and  sufficient 
security  at  interest,  as  authorized  by  his  will,  were  to  be  considered 
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as  belonging  to  the  persons  who  would  have  been  entitled  under 
the  uses  declared  by  Spencer's  will  of  the  estates  thereby  devised 
in  the  shares  in  which  they  would  have  been  so  entitled ;  and  that 
the  persons  entitled  were  the  persons  who  would  have  been  entitled 
under  the  will  to  the  estates  if  not  sold,  and  for  the  estates  and 
interests  limited  by  the  will,  except  so  far  as  affected  by  any  subse- 
quent assurances.  And  it  was  declared  that  the  6500/.,  part  of 
such  moneys,  having  been  laid  out  in  the  purchase  of  the  freehold 
and  copyhold  estates  at  Bawburgh,  those  estates  were  to  be  con- 
sidered as  subject  to  the  uses  declared  by  the  will  of  Spencer  of 
the  estates  thereby  devised. 

Catherine  Norton,  the  wife  of  Benjamin  Norton,  died  in  1845, 
and  shortly  afterwards  a  suit  of  Rackham  v.  Siddal  was  instituted 
by  persons  claiming  under  her  against  the  personal  representative 
of  Grace  Thompson,  for  the  purpose  of  recovering  the  6300/,  from 
her  estate,  and  by  the  decree  in  that  suit  her  estate  was  declared 
to  be  liable  for  that  sum.  (a)  This  decree,  however,  was  after- 
wards reversed  upon  appeal,  so  far  as  it  extended  to  the  capital,  (6) 
though  left  in  force  as  to  the  life-interest  of  Catherine  Norton. 
Soon  afterwards  another  suit,  which,  although  not  prosecuted, 
appeared  to  be  pending  at  the  time  of  the  present  appeal,  was 
instituted  as  to  the  capital  by  Currie  as  mortgagee  of  Mrs.  Sea- 
man's share,  and  various  other  suits,  which  it  is  not  necessary  to 
notice  more  particularly,  were  subsequently  instituted. 

In  March,  1858,  the  Life  Association  of  Scotland  claiming 
♦66  under  Mrs.  Bray,  another  of  the  children  of  *  Catherine 
Norton,  iSled  their  bill  against  the  personal  representative  of 
Grace  Thompson  to  recover  Mrs  Bray's  share  of  the  6300/.  and 
interest.  By  the  decree  in  this  last-mentioned  cause  it  was  ordered 
that  an  inquiry  should  be  made  whether  any  thing  and  what  was 
due  from  the  estate  of  Grace  Thompson,  in  respect  of  the  6300/. 
and  the  interest  thereon,  and  to  whom.  The  appellants  went  in 
under  this  decree  and  claimed  one-fourth  of  the  6300/.  and  inter- 
est :  but  the  chief  clerk,  by  his  certificate,  dated  the  27th  of  April, 
1859,  after  certifying  in  favour  of  the  Life  Association  of  Scotland 
as  to  tlie  one-fourth  claimed  by  them,  certified  that  the  persons 
who  were  entitled  under  the  limitations  contained  in  the  will  of 
William  Spencer  upon  the  death  of  the  survivor  of  Benjamin  Nor- 

(a)  16  Sim.  297.  (6)  1  Mac.  &  G.  607. 
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ton  and  Catherine  his  wife  to  the  remaining  three-fourths  of  the 
trust  fund,  amongst  whom  the  appellants  were  included,  were 
debarred  their  right  or  claim  against  the  estate  of  Grace  Thomp- 
son by  acquiescence  in  the  breach  of  trust  committed  by  her,  and 
that  nothing  remained  due  from  her  estate  in  respect  of  their 
several  shares  or  of  the  interest  thereon  respectively,  and  that  their 
claims  had  been  disallowed  accordingly.  Mr.  and  Mrs.  Seaman 
and  Lee  moved  before  Vice-Chancellor  Stuart  to  vary  the  certifi- 
cate, and  the  Vice-Chancellor  having  refused  the  motion  the  case 
was  now  brought  before  the  full  Court  by  way  of  appeal. 

Besides  the  case  of  acquiescence  the  respondents  relied  on  the 
fact  that,  in  the  course  of  the  administration  of  Benjamin  Norton's 
estate  by  the  Court.  Currie,  the  mortgagee,  had  been  fully  paid  his 
llOOl.  and  interest  out  of  that  estate,  which  was  only  liable  by 
way  of  suretyship. 

With  respect  to  the  appeal. in  Cooper  v.  Greene^  it  is  *  only  *  67 
necessary  to  state  that  Edward  Spencer  Norton,  one  of  Mrs. 
Seaman's  brothers,  having  died  in  1844  a  bachelor  and  without 
having  barred  his  estate  tail,  his  one-fifth  devolved  upon  the  other 
four  children  as  tenants  in  common  in  tail,  so  that  Mrs.  Seaman 
became  entitled  to  one-fourth  of  the  estate,  having  at  the  time  of 
Currie's  mortgage,  in  1830,  been  entitled  only  to  one-fifth.  The 
freehold  and  copyhold  estates  purchased  by  Benjamin  Norton  with 
the  6500/.  had  under  circumstances  which  need  not  be  ddverted  to, 
been  sold  by  the  Court,  and  the  proceeds  were  now  in  Court  in 
Cooper  V.  Greene.  By  the  order  on  further  consideration  it  was 
declared  that  one-fourth  of  these  proceeds  belonged  to  the  estate  of 
Benjamin  Norton,  the  surety  for  the  1700Z.  borrowed  from  Currie, 
that  sum  having  been  paid  to  Currie  out  of  Benjamin  Norton's 
estate.  This  declaration  was  the  subject  of  the  present  appeal,  the 
questions  being  whether  Currie's  security  affected  more  than  one- 
fifth  of  any  part  of  the  property  purchased  by  Benjamin  Norton 
with  the  6500Z.,  and  whether  it  affected  the  copyhold  part  of  that 
property  at  all. 

Mr.  Toiler  and  Mr.  Archibald  Smith,  for  the  appellants  in  the 
first  suit.  —  The  other  side  contend,  firstly,  that  the  claim  of  Mr. 
and  Mrs.  Seaman  is  barred  by  lapse  of  time ;  secondly,  that  it  is 
barred  by  acquiescence ;  and,  thirdly,  that  Mr.  Seaman's  claim  is 
by  way  of  set-off  satisfied  out  of  the  estate  of  Benjamin  Norton, 
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who  received  the  money,  and  that  therefore  Grace  Thompson's  estate 
stands  in  the  position  of  a  quasi  surety,  and  ought  not  to  be  made 
liable.     It  will  be  most  convenient  to  take  the  second  point  first, 

as  no  question  can  arise  about  lapse  of  time  apart  from  acqui- 
*68    escence,  until  Benjamin  Norton's  death,  for  *  the  Statute  of 

Limitations  cannot  run  against  a  reversioner.  As  to  acquies- 
cence Munch  V.  Cockerell  (a)  shows  that  in  a  case  like  the  present, 
acquiescence  such  as  in  substance  amounts  to  a  release  is  required. 
That  case  shows  the  difference  between  the  kind  of  acquiescence 
necessary  to  discharge  a  clear  breach  of  trust,  and  that  necessary 
t6  exonerate  a  trustee  from  the  consequences  of  not  doing  some- 
thing which  it  was  not  his  clear  and  plain  duty  to  do.  Here  there 
was  a  plain  breach  of  trust  without  Mrs.  Seaman's  knowledge. 
The  case  is  one  of  express  trust,  Grace  Thompson  having  assumed 
to  act  as  trustee,  and  therefore  being  on  the  same  footing  with 
respect  to  liability  as  if  she  had  been  duly  constituted  one,  so  the 
Statute  of  Limitations  cannot  apply  at  all.  But  if  the  case  were 
not  one  of  express  trust  the  statute  could  not  run  till  1845,  wlien  the 
interest  came  into  possession.  Duke  of  Leeds  v.  Lord  Amherst.  (6) 
As  regards  laches,  the  reversioners  might  have  filed  a  bill  while 
their  interest  was  reversionary,  but  they  were  under  no  obligation 
to  do  so.  A  trustee  cannot  excuse  himself  from  the  consequences 
of  a  direct  wilful  breach  of  trust,  because  the  reversioner  does  not 
file  a  bill 'before  his  interest  comes  into  possession.  There  has 
been  here  a  continued  litigation  enougli  to  keep  the  rights  alive. 
There  cannot  be  any  case  of  set-off  in  respect  of  the  demands  in 
question,  which  arise  out  of  distinct  independent  transactions. 

Mr.  Walker^  Mr.  Elmsley^  and  Mr.  Hobhouse^  for  the  different 
respondents.  — Benjamin  Norton  received  the  money  and  was  the 

person  primarily  liable  for  it.  He  thus  was  principal  debtor 
*  69    to  Mrs.  Seaman  for  a  share  of  it.     She  is  a  debtor  *  to  him 

in  respect  of  Currie's  mortgage  which  has  been  paid  out 
of  his  estate,  and  there  is  a  clear  case  of  set-off,  so  that  the  claim 
against  the  estate  of  Grace  Thompson  can  only  be  for  the  balance. 
Then  we  say  that  the  claim  is  barred  by  lapse  of  time.  Where  an 
equitable  demand  has  accrued  to  a  person  under  no  disability,  it 
is  barred  in  twenty  years,  except  in  cases  of  express  trust,  and 
this  is  not  such  a  case. 

(a)  6  Mvl.  &  Cr.  217.  (6)  2  Phil.  117. 
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[The  Lord  Chancellor.  —  Where  the  trusts  are  express  and  a 
person  supposes  himself  to  be  the  trustee,  and  acts  as  such,  is  it 
any  protection  to  him  that  he  was  not  duly  constituted  ?  ] 

We  submit  that  the  case  is  one  of  express  trust  only  where  a 
person  is  duly  constituted  a  trustee  and  the  trust  is  express,  and 
here  Grace  Thompson  was  never  a  trustee,  except  by  the  construc- 
tion of  a  Court  of  Equity. 

[  The  Lord  Chancellor.  —  Tlie  principle  of  Lord  Cottenham's 
decision  is,  that  she  having  assumed  to  be  a  trustee  and  acted  a^ 
such,  could  not  be  heard  to  say,  for  her  own  benefit,  that  she  had 
noright  to  act  as  trustee.^] 

She  was  liable,  no  doubt,  as  a  trustee,  for  misapplication  of  the 
trust  property,  but  we  submit  that  it  does  not  follow  that  she  is  to 
be  in  the  same  position  for  all  purposes  as  if  she  had  been  duly 
appointed.  We  contend,  therefore,  that  the  exception  in  the 
statute  does  not  apply.  We  say  moreover  that  the  claim  is  barred 
by  laches.  Mrs.  Seaman  acquired  a  right  to  sue  on  the  breach  of 
trust  being  committed ;  she  might  have  sued  at  once,  and  from 
the  time  of  her  attaining  twenty-one  time  runs  against  her,  though 
her  interest  was  reversionary.  Brown  v.  Cross,  (a)  The  right 
of  a  remainder-man  in  an  equity  of  redemption  is  barred  jf  a  mort- 
gagee is  in  possession  without  accounting  for  twenty  years. 
Dallas  V.  Floydj  (&)  Harrison  v.  Hblltns,  (c)  Raffety  v. 
King,  (d)  There  has  *  been  an  acquiescence  sufficient  to  *  70 
bar  the  claim.  Brice  v.  Stokes^  (e)  Walker  v.  St/monds,  (^) 
Smith  V.  French.  (A)  Whether  interests  are  vested  or  contingent 
makes  no  difference  as  to  acquiescence.  Andrews  v.  Wrigley.  (t) 
The  case  of  the  Duke  of  Leeds  v.  Lord  Amherst  turned  solely  on 
the  Statute  of  Limitations.  The  coverture  of  Mrs.  Seaman  does 
not  alter  the  case,  there  being  knowledge  after  she  attained 
twenty-one,  and  before  her  coverture  :  Brewer  v.  Swirles  ;  (A)  and 

(d)  U  Beav.  105.  (g)  8  Sw.  64. 
(6)  6  Sim.  379.  (h)  2  Atk.  244. 

(c)   1  Sim.  &  Stu.  471.  (t)    4  Bro.  C.  C.  124. 

Id)  1  Keen,  601.  (k)  2  Sm.  &  6.  219. 

(e)  11  Ves.  819. 

1  See  Rackhftm  v.  Siddall,  1  Mac.  &  6.  607,  and  note  (2) ;  Lewin  Tnists 
(5th  £ng.  ed.),  652 ;  Ferry  Trusts,  846. 
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even  a  married  woman  may  be  aflfected  by  equities  arising  from 
her  conduct.  Berbishire  v.  Home,  (a)  But  supposing  these  objec- 
tions got  over,  still  we  say  that  Mrs.  Seaman  has  no  claim.  Ben- 
jamin Norton's  estate,  which  was  only  a  surety  for  the  1700/.,  has 
paid  that  sum  for  the  benefit  of  her  property  ;  this  creates  a  clear 
demand  against  her,  and  this  must  be  set  off,  and  so  must  satisfy 
her  claim  against  him  for  her  one-fourth  of  6300/.  But  he  was 
the  principal  debtor  for  that  6300/.,  Grace  Thompson  was  only  a 
surety.  The  result  then  is,  that  the  principal  debtor  has  paid,  and 
Grace  Thompson's  estate  is  discharged. 

Mr,  Toller,  in  reply.  —  There  has  not  been  any  acquiescence,  such 
as  to  bar  Mrs.  Seaman's  right,  for  acquiescence  implies  knowledge, 
and  Mrs.  Seaman  was  misled.  The  deed  of  1828  recites  that  the 
money  was  lent  to  Benjamin  Norton  on  mortgage,  and  the  recitals 
in  the  deed  of  1828  lead  to  the  conclusion  that  it  was  properly 
invested.  Acquiescence  amounting  to  a  release  is  required  in  a 
case   of  this  nature,  and   there  has    been   nothing  of  the 

*  71   kind  on  the  *  part  of  Mrs.  Seaman  ;  indeed,  being  a  married 

woman,  she  could  not  have  released.    Phillipson  v.  Gatty.  (6) 

Mr.  Toller  and  Mr.  Archibald  Smith,  for  the  appellants  in 
Cooper  V.  Greene.  —  The  fine  in  terms  extends  only  to  Mrs  Sea- 
man's undivided  fifth,  and  cannot  be  treated  as  affecting  lier 
^fter-accruing  share  in  the  freehold.  As  to  the  copyholds  they 
cannot  be  affected  by  the  fine  at  all. 

Mr.  Walker,  for  the  respondents.  —  As  regards  the  freeholds  it 
is  immaterial  that  the  fine  did  not  purport  to  include  more  than  a 
fifth  ;  it  must  be  governed  by  the  deed  of  covenant,  and  the  cove- 
nant manifestly  extends  to  all  that  the  deed  purported  to  grant. 
The  case  then  is  one  of  error  in  the  fine,  which  is  cured  by  3  &  4 
Will.  4,  c.  74,  §  7.  The  equitable  interest  in  the  copyholds  would 
pass  by  the  fine.     8  &  4  Will.  4,  c.  74,  §  60. 

Mr.  Toller,  in  reply.  —  The  7th  section  can  only  apply  in  a 
clear  case  of  misdescription.     Powell  v.  Peach,  (c) 

Judgment  reserved. 

(a)  3  Dc  G.,  M.  &  G.  80,  118.  (c)  2  W.  Bl.  1202. 

(6)  7  Hare,  616. 
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February  9.  , 

The  Lord  Justice  Turner,  after  shortly  stating  the  facts,  pro- 
ceeded as  follows :  — 

There  can  be  no  doubt  that  there  was  a  breach  of  trust  on  the 
part  of  Grace  Thompson,  in  permitting  the  6800/.  to  be 
received  and  retained  by  Benjamin  Norton,  *  and  the'appel-  *  72 
lant's  case,  therefore,  is  primd  facie  clear  and  free  from 
difficulty.  The  oniis  is  upon  the  respondents  to  displace  it. 
Three  points  were  urged  on  their  behalf:  1st.  That  the  claim  was 
barred  by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27  ;  2d. 
That  independently  of  the  statute  it  was  barred  by  length  of  time 
and  acquiescence ;  and,  3d.  That  it  was  displaced  by  the  set-oflF, 
to  which  I  have  already  adverted. 

The  argument  on  the  first  point  was  that  this  was  not  a  case  of 
express  trust,  but  on  the  hearing  we  stated  our  opinion  that  it  was, 
and  further  consideration  has  more  fully  convinced  me  that  that 
opinion  was  right.  Grace  Thompson,  although  not  a  trustee  or 
legally  representing  the  trustee  named  in  Spencer's  will,  assumed 
to  act  and  acted  as  a  trustee  under  the  will.  If  she  had  by  writing 
declared  herself  to  be  a  trustee,  the  trust-in  her  could  not  have  been 
otherwise  than  express,  and  her  conduct  is  equivalent  to  her 
written  declaration.  I  am  not  satisfied,  however,  that  it  was  nec- 
essary even  to  consider  this  question,  for  I  am  much  disposed  to 
think  that  the  pending  of  Currie's  suit  was  of  itself  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations. 

The  respondents'  argument,  however,  was  mainly  rested  upon 
length  of  time  independently  of  any  statutory  limitation,  and  upon 
acquiescence.  So  much  discussion  has  of  late  arisen  upon  this 
subject  that  it  may  be  as  well  to  state  the  general  view  which  I 
entertain  upon  it  before  entering  upon  the  facts  of  this  particular 
case.  Length  of  time  where  it  does  not  operate  as  a  statutory  or 
positive  bar  operates,  as  I  apprehend,  simply  as  evidence  of  assent 
or  acquiescence.^  The  two  propositions  of  a  bar  by  length  of  time 
and  by  acquiescence  are  not  as  I  conceive  distinct  propositions. 
They  constitute  but  one  proposition,  and  that  proposition, 
when  *  applied  to  a  question  of  this  description,  is  that  the  *  73 
cestui  que  trust  assented  to  the  breach  of  trust.^    A  cestui  que 

'  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  305 ;  1  Dart  V.  <&  P.  (4th  Eng.  ed.)  41. 
•  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  805 ;  Lyddon  ».  Moss,  4  De  G.  &  J.  104. 
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trust  whose  interest  is  reversionary  is  not  bound  to  assert  his  title 
until  it  comes  into  possession,  but  the  mere  circumstance  that  he 
is  not  bound  to  assert  his  title  does  not  seem  to  me  to  bear  upon 
the  question  of  his  assent  to  a  breach  of  trust.^  He  is  not,  so  far 
as  I  can  see,  less  capable  of  giving  such  assent  when  his  interest  is 
in  reversion  than  when  it  is  in  possession.  Whether  he  has  done 
so  or  not  is  a  question  to  be  determined  on  the  facts  of  each  par- 
ticular case;  The  respondents  relied  much  upon  some  observa- 
tions which  fell  from  the  Master  of  the  Rolls  in  tlie  case  of  Brown 
V.  CVow,  seeming  to  import  that,  if  a  cestui  que  trust  knows  of  a 
breach  of  trust,  he  is  bound,  although  his  interest  may  be  rever- 
sionary, to  take  proceedings  to  have  the  matter  set  right,  and  will 
be  held  barred  by  acquiescence  if  he  does  not  promptly  do  so ;  but 
this  broad  proposition  was  not  necessary  to  the  decision  of  that 
case,  and  with  all  deference  to  the  Master  of  the  Rolls,  if  he 
intended  to  lay  down  this  proposition  thus  broadly,  which  I  doubt, 
I  am  not,  as  at  present  advised,  prepared  to  assent  to^it.  It  is  the 
duty  of  the  trustee  to  observe  the  trust  and  to  preserve  the  property 
for  the  benefit  of  those  entitled  in  remainder,  and  I  am  not  pre- 
pared to  hold  that  he  can  be  permitted  to  escape  from  the  liability 
incident  to  that  duty  by  simply  informing  the  cestui  que  trust  that 
he  has  committed  or  intends  to  commit  a  breach  of  it.  He  cannot, 
as  I  apprehend,  where  the  trust  is  clear,  throw  upon  the  cestui  que 
trust  the'obligation  of  telling  liim  what  his  duty  is,  and  of  caution- 
ing him  to  observe  it,,  thus  involving  the  cestui  que  trust  in  the 
burden  and  expense  of  those  duties  which  he  has  undertaken  him- 
self to  perform.  If  indeed  there  is  a  discretion  to  be  exercised 
under  the  trust,  the  trustee  may  apply  to  the  cestui  que  trust 

•  74   for  his  advice  and  assistance  in  the  *  exercise  of  it,  and  if 

the  cestui  que  trust  refuses  his  aid,  he  may  not  be  entitled 
afterwards  to  complain  of  what  the  trustee  has  done  in  the  exer- 
cise of  his  own  discretion.  So  again,  where  it  is  doubtful  what 
ought  to  be  done  under  a  trust,  the  trustee  may  give  notice  to  the 
cestui  que  trust  of  his  intention  to  do  a  particular  act,  unless  the 
cestui  qu£  trust  interferes,  and  if  the  cestui  que  trust  does  not  inter- 
fere, the  Court  might  well  hold  that  the  trustee  was  not  liable  for 
doing  that  act;^  but  these  are  cases  in  which  the  trust  is  not 

*  See  Lewin  Trusts  (6th  Eng.  ed.)  630;  2  Sugden  V.  &  P.  (8th  Am.  ed.) 
669. 

•  See  Lewin  Trusts  (5th  Eng.  ed.),  415 ;  Perry  Trusts,  §  476. 
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definite  or  precise,  and  I  am  not  prepared  to  say  that  where  the 
trust  is  definite  and  clear  a.  breach  of  trust  can  be  held  to  have 
been  sanctioned  or  concurred  in  by  the  mere  knowledge  and  non- 
interference on  the  part  of  the  cestui  que  trust  before  his  interest 
has  come  into  possession.  The  case  of  March  V.  Jtussellj  (a)  seems 
to  me  to  be  a  strong  authority  against  such  a  proposition.  I  need 
hardly  add,  that  in  cases  in  which  the  cestui  q%ie  trust  has  encour- 
aged the  trustee  to  commit  the  breach  of  trust  he  must  of  course 
be  bound  by  it,^  nor  need  I  add  that  the  observations  which  I  have 
made  are  meant  to  apply  to  cases  of  express  trust,  and  not  to  affect 
the  question  how  far,  if  at  all,  they  may  apply  to  constructive 
trusts.* 

Another  question  which  arises  in  cases  of  this  description  is, 
what  amounts  to  acquiescence.  Acquiescence,  as  I  conceive,  im- 
ports knowledge,  for  I  do  not  see  how  a  man  can  be  said  to  have 
acquiesced  in  what  he  did  not  know,  and  in  cases  of  this  sort  I 
think  that  acquiescence  imports  full  knowledge,  for  I  take  the  rule 
to  be  quite  settled  that  a  cestui  que  trust  caimot  be  bound  by  acqui- 
escence unless  he  has  been  fully  informed  of  his  rights  and  of  all 
the  material  facts  and  circumstances  of  the  case.* 

*  In  this  particular  case  the  respondents  rely  first  upon  the  *  75 
deed  of  the  first  April,  1828.  There  is  a  question  whether 
Mrs.  Seaman  was  of  age  at  the  time  when  this  deed  was  executed 
by  her,  but  I  think  this  may  be  laid  out  of  the  case.  It  is  sufficient 
to  say  that  the  deed  contains  a  recital  that  the  trust  moneys  had 
been  lent  to  Benjamin  Norton  on  mortgage  of  the  Bawburgh  estate, 
and  that,  this  recital  being  untrue,  Mrs.  Seaman  could  not  possibly 
be  bound  by  the  deed.  The  respondent's  case  was  then  attempted 
to  be  based  on  the  deed  of  the  28th  April,  1880 ;  but  this  deed 
recites  no  more  than  that  part  of  the  trust  property  was  in  money. 

(a)  3  Myl.  &  Cr.  31. 

*  See  Perry  Trusts,  §  849,  and  cases  cited  in  note  (6)  ;  Lewin  Trusts  (6th 
Eng.  ed.),  559,  and  cases  referred  to  in  note  (tf). 

'  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  308 ;  Clegg  v.  Edmondson,  8  De  G.,  M. 
&  G.  787. 

*  See  Perry  Trusts,  §§  849,  ^51;  Lewin  Trusts  (5th  Eng.  ed.),  631,  659, 
664,  and  cases  referred  to  in  note  (e)  ;  Buckeridge  v,  Glasse,  1  Cr.  &  Ph.  135, 
per  Lord  Cottenham;  Burrows  v.  Walls,  5  De  G.,  M.  &  G.  233,  and  cases  in 
note  (1)  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  299,  300,  and  cases  cited;  1  Sugden  V. 
&  P.  (8th  Am.  ed.)  252. 
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It  does  not  state  that  the  money  was  in  the  hands  of  Benjamin 
Norton,  or  that  it  was  unsecured.  It  discloses  no  breach  of  trust, 
and  certainly  does  not  contain  any  such  full  information  of  the 
true  circumstances  of  the  case  as  was  necessary  to  render  the 
breach  of  trust  which  had  been  committed,  binding  upon.  Mrs. 
Seaman.  It  was  said,  however,  that  Mrs.  Seaman  was  fixed  with 
full  knowledge  of  the  breach  of  trust  by  the  affidavits  of  Mrs. 
Hope  and  Mrs.  Norton,  but  after  looking  into  the  other  evidence 
before  us,  I  am  satisfied  that  no  reliance  can  safely  be  placed  on 
the  affidavit  of  Mrs.  Hope  ;  and  assuming  that  more  reliance  may 
be  placed  on  the  affidavit  of  Mrs.  Norton,  of  which  I  am  not  satis- 
fied, I  think  that  her  affidavit  is  far  too  loose  and  general  to  fix 
upon  Mrs.  Seaman  the  knowledge  attempted  to  be  imputed  by  it. 
Upon  the  whole  I  think  the  second  ground  of  defence  fails  as  com- 
pletely as  the  first. 

Upon  the  third  point,  the  question  of  set-off,  we  also  expressed 
our  opinion  at  the  hearing.  It  is  unnecessary,  therefore,  to  say 
more  upon  it,  but  it  may  be  as  well  to  add  to  what  was  said  at  the 
time,  that,  upon  examining  the  papers,  I  find  that  in  suits  to  which 
Grace  Thompson  was  a  party,  or  in  which  her  estate  was  rep- 
*  76  resented,  *  it  has  been  declared  that  Benjamin  Norton  was 
merely  a  surety  for  the  1700Z.,  and  that  consequently  that 
sum  must  be  paid  out  of  Mrs.  Seaman's  share  in  relief  of  his 
estate,  and  there  cannot,  therefore,  be  any  possible  case  of  set-off. 
Upon  these  grounds,  my  opinion  is,  that  the  order  of  the  Vice- 
Chancellor  must  be  discharged,  and  an  order  substituted,  declaring 
the  estate  of  Grace  Thompson  to  be  liable  for  Mrs.  Seaman's  share 
of  the  6300Z.  and  interest.  We  were  asked,  upon  this  motion,  to 
give  liberty  to  present  a  petition  in  the  cause  in  order  to  work  out 
this  claim,  but  I  think  we  must  leave  the  parties,  in  this  respect,  to 
take  such  course  as  they  may  be  advised. 

As  to  the  second  appeal,  that  in  Cooper  v.  Greetie^  two  questions 
arise :  First,  whether  the  fine  affects  more  than  one-fifth  of  the 
freehold  parts  of  the  estate.  Secondly,  whether  the  copyhold  parts 
of  the  estate  are  at  all  affected  by  it.  As  to  the  first  point  it  was 
said  for  the  appellants,  that  the  fine  in  terms  extends  to  one-fifth 
only ;  but  it  was  argued  for  the  respondents,  that  by  virtue  of  the 
8  &  4  Will.  4,  c.  74,  §  7,  it  ought  to  be  taken  to  extend  to  one- 
fourth,  and  not  to  one-fifth  only^  and,  on  considering  that  section, 
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it  seems  to  me  to  have  been  intended  to  meet  Uie  case  of  an  error, 
misdescription,  or  omission  in  the  indentures  of  the  fine,  or  in  the 
record  or  other  proceedings  of  the  fine,  and  to  enable  any  such 
error,  misdescription  or  omission  to  be  corrected  by  the  deed  to 
lead  the  uses  of  the  fine ;  and  I  think  that  the  covenant  to  levy  the 
fine  contained  in  this  deed  was  meant  to  extend  to  all  the  interest 
comprised*  in  the  previous  grant.  In  my  opinion,  therefore,  one- 
fourth  of  the  freeholds  must  be  held  to  have  been  aflTected  by  the 
fine ;  but  as  to  the  second  point,  as  to  the  copyholds,  I  think  the 
better  opinion  is,  that  they  are  not  aflTected  by  the  fine, 
though  I  take  it  to  be  clear  that  •  Mr.  Seaman's  interest  in  *  77 
them  must  have  passed  by  the  deed.  The  decree,  therefore, 
must  be  altered  so  as  to  meet  these  views. 

The  Lord  Chancellor.  —  I  entirely  concur  in  the  view  taken 
by  Lord  Justice  Turner  in  both  appeals. 

In  the  first,  —  as  to  the  liability  of  the  estate  of  Grace  Thomp- 
son to  the  claim  for  Mrs.  Seaman's  share  of  the  sum  of  6300Z.,  — 
the  only  substantial  question  is,  whether,  in  bar  of  this  claim,  a 
sufficient  answer  is  given  by  proof  of  the  acquiescence  of  the  cestui 
que  trvst  in  the  breach  of  trust  which  is  the  foundation  of  the 
claim.  According  to  the  decision  of  the  Vice-Chancellor  of  Eng- 
land in  Rackham  v.  Siddaly  (a)  aflBrmed  so  far  by  Lord  Chancellor 
CoTTENHAM  OH  appeal,  (6)  there  was  a  clear  breach  of  trust, — 
Grace  Thompson  having  acted  as  a  trustee,  as  such  having  sold 
the  trust  property  and  received  the  purchase-money,  and  having 
lent  it  to  Benjamin  Norton,  instead  of  investing  it  according  to 
the  directions  contained  in  the  will  of  William  Spencer. 

On  the  general  doctrine  of  acquiescence  by  ceBtuis  que  trusty 
which  has  lately  been  so  much  canvassed,  I  agree  in  the  explana- 
tion of  the  subject  which  has  been  so  lucidly  given  by  Lord  Justice 
Turner.  I  must  add,  that  although  the  rule  be  that  the  onus  lies 
on  the  party  relying  on  acquiescence  to  prove  the  facts  from  which 
the  consent  of  the  cestui  que  trust  is  to  be  inferred,  it  is  easy  to 
conceive  cases  in  which,  from  great  lapse  of  time,  such  facts 
might  and  ought  to  be  presumed. 

♦  In  the  present  case  the  respondents  admit  the  obligation  *  78 
upon  them  to  lay  a  foundation  for  their  defence,  by  proving 

(a)  16  Sim.  297.  (6)  1  Mac.  <&  G.  607. 
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The  company  was  formed,  in  the  year  1845,  for  obtaining  an 
Act  of  Parliament- to  make  a  railway  ;  but  it  failed  in  obtaining  the 
Act,  and  by  an  order  dated  the  24th  of  May,  1849,  it  was  ordered 
to  be  wotlnd  up.  Mr.  Parbury  had  become  the  holder  of  a  large 
number  of  shares  in  the  company,  and  he  had  executed  the  sub- 
scribers' agreement  and  parliamentary  contract  in  respect  of  those 
shares.  On  the  4th  of  June,  1833,  being  then  in  India,  he  obtained 
under  the  Indian  Insolvent  Act,  11  &  12  Vict.  c.  21,  an  order 

*  81     nisi  for  his  discharge  in  the  nature  *  of  a  certificate.     The 

schedule  which  he  filed  in  pursuance  of  the  provisions  of  that 
Act  did  not  refer  to  his  liability  as  a  shareholder  in  this  company. 
Notice  of  this  order  having  been  first  inserted  in  the  gazette  of  the 
presidency,  was  afterwards,  on  the  24th  August,  1853,  inserted  in 
the  London  Gazette,  and  on  the  1st  July,  1854,  the  order  was 
made  absolute.  No  proceedings  appeared  to  have  been  taken  for 
putting  Mr.  Parbury 's  name  on  the  list  of  contributories  until  long 
after  the  order  for  his  discharge  had  been  made  absolute ;  but  on 
the  25th  March,  1858,  his  name  was  put  upon  the  list.  The  call 
as  to  which  Mr.  Parbury  disputed  his  liability  was  made  on'  the 
9th  of  February,  1860,  for  the  payment  of  debts  due  from  the  com- 
pany and  for  costs  of  the  winding-up. 

The  case  had  been  argued  by  Mr.  Baily  and  Mr.  De  Gex^  for 
the  appellant,  and  by  Mr.  Glasse  and  Mr.  Roxburgh^  for  the 
respondent,  before  the  Lords  Justices,  who  had  not  agreed  as  to 
the  decision  to  be  given  upon  it,  and  it  was  ordered  to  be  argued 
before  the  full  Court  by  one  counsel  on  each  side. 

Mr.  Baily ^  for  Parbury.  —  I  contend  that  from  the  1st  of  July, 
1854,  when  the  order  was  made  absolute,  Mr.  Parbury  was  re- 
lieved from  all  liability.  It  is  true  that  Mr.  Parbury's  liability  to 
the  company  was  not  mentioned  in  the  schedule,  but  that  omission, 
I  submit,  makes  no  difference.  Upon  the  true  construction  of  the 
Act  11  Vict.  c.  21,  the  proceedings  under  it  were  intended  to  be 
analogous,  in  effect,  to  an  English  bankruptcy,  not  to  a  discharge 
under  the  Acts  for  the  relief  of  insolvent  debtors.  The  60th 
section  is  what  I  mainly  rely  on.  If  Mr.  Parbury  had  filed  a  com- 
plete schedule,  there  could  not  have  been  any  question  in 

*  82   the  case.     Now  it  cannot,  in  the  absence  of  clear  *  words 

to  that  efibct,  be  presumed  that  the  legislature  intended  an 
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omission,  however  slight,  in  the  schedule  of  assets  to  vitiate  the 
proceedings. 

[ifr.  Olasse,  for  the  o£5cial  manager.  —  We  do  not  contend  that 
SQch  an  omission  has  that  effect.] 

Then  the  omission  of  a  creditor  cannot  have  it.  The  words  of 
the  Act  are  quite  as  stringent  with  respect  to  the  schedule  of 
assets  as  with  respect  to  the  schedule  of  creditors.  The  schedules 
are  not  required  to  be  published  in  the  gazette,  nor  does  the  Act 
contain  any  provisions  for  giving  notice  to  the  creditors  individually. 
The  omission  of  the  name  of  a  creditor,  therefore,  does  not  in  any 
way  tend  to  his  damage.  If  the  Act  had  provided  for  sending 
notice  to  every  creditor,  there  would  have  been  a  good  reason  for 
holding  the  omission  of  a  creditor's  name  to  invalidate  the  pro- 
ceedings as  against  him :  but,  as  there  is  no  such  provision,  there 
is  no  reason  for  holding  the  insertion  of  the  creditor's  name  in  the 
schedule  a  condition  precedent  to  the  discharge  from  his  debt, 
unless  the  Act  in  terms  makes  it  so,  which  it  does  not.  The 
insolvency  Acts  do  not  furnish  any  analogy,  for  they  ei:pressly 
provide  for  a  discharge  only  with  respect  to  the  debts  mentioned 
in  the  schedule.  Then,  assuming  it  established  that  the  Indian 
order  has  the  effect  of  a  certificate  in  bankruptcy,  how  does  the 
case  stand  ?  Suppose  a  partnership  come  to  an  end,  and  a  decree 
made  for  winding  up  its  affairs.  One  of  the  partners,  who  is  out 
of  the  jurisdiction,  has  not  been  made  a  party,  and  after  decree, 
be  becomes  bankrupt,  and  comes  within  the  jurisdiction.  The 
supplemental  bill  would  be  against  his  assignees,  not  agaitist  him- 
self. The  winding-up  order  has  the  same  effect  as  a  decree  in  a 
suit,  and  the  analogy  is  complete.  The  certificate  would  be  a 
complete  bar  against  all  demands  against  him;  the  assignees 
would- stand  in  his  place.  In  Chapple^a  Case,  (a)  the  order 
of  events  was :  1.  The  *  bankruptcy  of  the  company ;  2.  *  88 
The  bankruptcy  of  Chappie ;  8.  His  certificate ;  4.  The  wind- 
ing-up order,  which  was  made  in  1850,  as  appears  from  Lord 
Talbot^s  Caae.  (6)  Here,  the  winding-up  order  was  before  the  cer- 
tificate ;  but  that  cannot  •  make  any  difference,  there  not  having 
been  any  transactions  which  could  alter  the  state  of  liabilities  as 
they  stood  at  the  date  of  the  winding-up  order.  In  OreenshielcTs 
(a)  5  De  G.  &  Sm.  401.  (6)  6  De  G.  &  Sm.  386.        ^ 

VOL.  m.  5  [  6S  3 


*  88  OASES  IN   CHANCERT. 

Case^  (a)  it  was  decided,  that  a  bankrupt  who  held  shares  in  an 
unincorporated  company  ceased  upon  his  bankruptcy  to  be  con- 
nected with  the  company.  There,  the  bankruptcy  and  the  certifi- 
cate were  before  the  stoppage  of  the  company,  but  this  cannot 
affect  the  principle.  The  bankruptcy  of  a  partner  after  a  decree 
of  winding-up  exempts  him  from  liability.  He  remains  a  party  to 
the  record,  but  he  is  merely  a  nominal  party,  and  if  he  has  not 
been  made  a  party  before  his  bankruptcy,  he  is  not  made  one 
afterwards.  It  has  been  contended  here,  that  the  bankrupt  re- 
mains a  partner  and  is  liable  to  be  put  on  the  list  in  respect  of 
liabilities  accruing  since  his  bankruptcy.  That  may  be  so  m  cases 
of  a  continuing  concern,  in  which,  by  the  terms  of  the  deed,  the 
assignees  may  elect  to  take  the  shares  or  not,  as  in  South  Stafford- 
shire  Railway  Company  v.  Bumside  /  (6)  but  in  Wylam^B  Steam 
Fuel  Company  v.  Street^  (c)  where  the  assignees  had  no  power  of 
making  themselves  shareholders,  it  was  held,  that  on  bankruptcy 
the  shareholder  ceased  to  be  such.  The  balance  of  a  partnership 
account  may  be  proved  in  bankruptcy.  Aflah  v.  Fourdrinier.  (d) 
The  result  of  the  cases,  I  contend,  is,  that  though  Mr.  Parbury 
might  properly  have  been  put  on  the  list  before  his  bankruptcy,  he 
cannot  properly  be  put  upon  it  after  his  bankruptcy. 

*  84       *  Mr.  Glasse,  for  the  official  manager.  —  I  contend  first, 

that  the  omission  of  this  debt  from  Mr.  Parbury's  schedule 
is  fatal  to  his  defence.  The  spirit  of  the  Act  is  to  require  a  full 
disclosure  by  the  insolvent  of  the  state  of  his  affairs.  The  pro- 
ceeding under  it  is  a  voluntary  one  on  the  part  of  the  debtor,  and 
the  recital  of  the  Act  treats  it  as  being  passed  for  the  amendment 
of  the  law  as  to  insolvent  debtors.  The  6th  and  6th  sections  pro- 
vide for  the  commencement  of  the  proceedings  by  a  petition  and 
schedule,  the  form  of  the  schedule  given  by  the  Act  showing  that 
it  is  to  contain  a  full  account  of  debts.  The  7th  provides  for  the 
vesting  of  the  property.  The  9th  is  the  first  that  adverts  to  bank- 
ruptcy. The  13th  provides  for  the  grant  of  protection,  confining 
it  to  debts  mentioned  in  the  schedule.  The  22d  provides  for  proof 
by  a  landlord  whether  mentioned  in  the  schedule  or  not.  The 
86th  directs  notice  to  be  given  to  the  creditors.  Notice  cannot  be 
given  to  those  not  mentioned  in  the  schedule.    The  88th  enables 

(a)  5  De  6.  &  Sm.  699.  (e)  10  Exch.  849. 

(b)  6  Exch.  129.  Id)  6  Biiig.  806. 
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creditors  not  named  in  the  schedule  to  come  in  and  prove.  The 
40th  provides  that  all  debts  which  could  be  proved  in  bankruptcy 
may  be  proved.  The  43d  directs  that  unless  the  Court  is  satisfied 
that  all  the  property  is  situate  and  all  the  debtors  and  creditors 
resident  in  India  a  third  of  the  assets  got  in  may  be  reserved. 
How  is  the  Court  to  be  so  satisfied  unless  the  creditors  are  all 
mentioned  in  the  schedule?  The  47th  gives  protection  from  all 
debts  mentioned  in  the  schedule  or  established  in  the  proceedings. 
The  49th  suspends  actions  in  India  as  to  claims  mentioned  in  the 
schedule.  The  59th  and  60th  are  those  on  which  the  question 
mainly  turns.  The  69th  provides  for  an  order  founded  on  the 
consent  of  the  creditors.  Suppose  the  insolvent  to  suppress  the 
names  of  all  the  creditors  likely  to  oppose,  the  consent  order 
would  be  made  in  their  absence.  This  shows  that  a  com- 
plete schedule  is  a  *  condition  precedent.  The  60th  pro-  *  85 
ceeds  on  the  footing  of  a  schedule  being  filed  and  of  an 
order  nisi  having  been  made  under  section  59,  and  it  contains  a 
provision  as  to  what  is  to  be  done  if  it  appears  to  the  Court  that 
there  are  creditors  without  the  limits.  How  is  that  to  appear  but 
by  the  schedule  ? 

[The  Lord  Justice  Turner  referred  to  the  proviso  in  sect.  88.] 

That  proviso  merely  relates  to  creditors  named  in  the  schedule 
who  are  out  of  the  jurisdiction.  If  the  argument  on-  the  other  side 
is  correct  an  insolvent  has  nothing  to  do  but  to  go  to  India  and 
omit  every  English  debt  from  his  schedule,  and  he  will  then  obtain 
a  complete  discharge  without  any  chance  of  opposition.  Bht  if  the 
Court  should  be  against  me  on  the  first  point,  and  consider  the 
Indian  discharge  equivalent  to  a  bankruptcy  certificate  in  England, 
I  contend  that  the  claim  in  question  is  one  not  provable  under  a 
bankruptcy  nor  barrable  by  the  certificate.  The  call  is  a  new  debt, 
an  original  liability  created  by  the  Winding-up  Act.  Robinson's 
Executors^  Ca%e^  (a)  Wryghte  v.  Lindsay,  (b)  It  arises  when  the 
call  is  made,  and  there  cannot  be  any  right  to  prove  for  it  in 
bankruptcy  before  it  is  made.  So  in  Warburg  v.  Tucker^  (c)  a  cove- 
nant to  pay  premiums  on  a  policy  of  assurance  was  held  not  prova- 

(a)  6  De  G..  M.  &  G.  672. 

(6)  6  Jur.  N.  S.  435  in  D.  P. ;  3  Macq.  772. 

(c)  6  El.  &  Bl.  384. 
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ble.  A  great  part  of  the  demand  here  is  for  costs  of  winding-up, 
which  arose  after  the  bankruptcy  and  could  not  have  been  proved 
for. 

[The  Lobd  Justice  Tubneb.  —  Could  not  the  balance  of  a  part- 
nership account  be  proved  for  ?] 

No  doubt  it  could,  but  apart  from  the  question  of  costs  there  is 
the  objection  here  that  this  was  no  case  of  partnership  at  all ;  the 
whole  matter  was  contingent  and  uncertain,  the  undertaking  being 
a  mere  abortive  scheme. 

*  86        *  Mr.  Bailtfj  in  reply.  —  As  regards  the  argument  founded 

on  sect.  59  of  the  Indian  Insolvent  Act,  the  proceedings  here 
were  carried  through  under  sect.  60,  and  the  59th  sect,  has  no  bear- 
ing  on  them.  It  is  conceded  that  the  omission  of  a  trifling  asset 
would  not  vitiate  the  proceedings  ;  this  shows  that  the  filing  a  com- 
plete and  accurate  schedule  is  not  a  condition  precedent.  If  there 
were  any  fraudulent  omission  the  Indian  Court  has  jurisdiction  to 
apply  a  remedy.  As  to  the  other  branch  of  the  argument  Bobinr 
son's  Executors^  Case  has  no  bearing  on  the  present,  the  question 
there  having  merely  been  whether  the  debt  was  a  specialty  debt  or 
only  a  simple-contract  debt.  In  Warburg  v.  Tucker  the  demand 
entirely  depended  on  what  might  occur  after  the  bankruptcy ;  here 
the  liability  was  fixed  before  bankruptcy. 

Judgment  reserved. 

February  16. 

The  Lord  GhancellorI  —  In  this  case  I  am  of  opinion  that  the 
judgment  of  the  Court  ought  to  be  in  favour  of  the  appellant. 

The  great  question  is,  whether  he  ought  to  have  been  placed  upon 
the  list  of  contributories  on  the  25th  of  March,  1858.  This  surely 
depends  upon  whether  he  was  then  liable  for  any  part  of  the  debts 
which  the  contributories  were  to  be  called  upon  to  pay.  It  cannot 
be  enough  that  he  was  once  liable,  and  might  once  have  been  put 
upon  the  list,  if  he  was  discharged  from  all  liability  for  those  debts 
before  the  attempt  was  made  to  include  him  as  a  contributory. 

*  87       It  appears  to  me  that  by  the  absolute  order  of  the  *  Insolvent 

Court  at  Calcutta,  in  July,  1854,  he  had  been  discharged  from 
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all  liability  for  these  debts.  There  being  no  imputation  upon  the 
regularity  or  good  faith  of  the  proceedings  in  that  Court,  we  must 
assume  that  they  were  regular  and  bond  fide.  The  only  objection 
seriously  urged  is,  that  he  had  not  specified  in  his  schedule,  in  any 
way,  his  liability  as  a  shareholder  in  this  company.  With  respect 
to  the  discharge  of  an  insolvent,  or  non-trader,  in  England,  such 
an  objection  would  be  fatal,  there  being  an  express  enactment  that 
the  insolvent  shall  only  be  discharged  from  debts  specified  in  his 
schedule.  But,  in  the  Indian  Insolvent  Act,  11  Yict  c.  21,  the 
only  condition  is  by  section  60,  that  the  insolvent  "  shall  have  filed 
his  schedule, "  which  may  be  in  a  form  given  by  the  Act.  The 
insolvent  had  filed  his  schedule  according  to  that  form,  which,  if 
strictly  pursued,  would  hardly  admit  of  the  required  specification  of 
this  liability.  What  I  rely  upon  is,  that  the  statute  does  not  make 
the  specification  of  the  debt  or  liability  a  condition  precedent  to  a 
discharge  from  the  debt  or  liability,  and  it  is  quite  clear  that  accord- 
ing to  the  Indiau  Insolvent  Act  there  are  debts  not  specified  in  the 
schedule  from  which,  by  virtue  of  the  absolute  order,  the  insolvent 
is  discharged.  All  the  other  requisites  of  the  statute  were  com- 
plied with,  and  a  regular  discharge  under  this  Act  of  Parliament 
has  the  effect ''  to  discharge  the  insolvent  and  all  his  after-acquired 
property  from  all  demands  which  would  be  discharged  by  a  certifi- 
cate under  the  bankrupt  laws  in  England,  granted  under  9k  fiat  bear- 
ing even  date  with  the  insolvent's  petition,  or  with  the  adjudication. " 
The  only  remaining  question  is,  whether  the  appellant  would 
have  been  discharged  by  a  certificate  under  an  English  bankruptcy, 
from  the  demands  in  respect  of  which  it  is  sought  to  make  him  a 
contributory.  Upon  this  point  I  think  that  no  reasonp,ble 
doubt  can  be  *  entertained.  Long  before  the  adjudication  or  *  88 
petition  in  India,  the  company  in  which  the  appellant  was 
a  shareholder  had  ceased  to  exist,  and  no  new  debts  could  be 
incurred.  The  cases  relied  upon  to  show  that  there  could  not 
have  been  a  proof  in  respect  of  this  liability  under  an  English  bank- 
ruptcy seem  to  me  to  have  no  application ;  for  here,  before  the 
bankruptcy,  all  the  events  from  which  the  demand  arose  had  act- 
ually happened,  and  all  the  facts  necessary  to  ascertain  the  appel- 
lant's proportion  and  amount  of  the  sum  to  be  contributed  were 
extant  and  capable  of  strict  proof.  What  resemblance  has  this  to 
a  continuing  covenant  to. keep  up  a  life  policy,  and,  in  default  of 
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doing  89,  to  pay  from  time  to  time  the  sums  expended  by  the  cove- 
nantee in  paying  the  premiums  ?  Something  was  said  during  the 
argument  of  a  new  demand  in  respect  of  the  expenses  of  the  wind- 
ing-up ;  but  these  expenses  are  only  incident  to  the  debts  to  be 
paid,  and  cannot  fall  upon  any  one  who  is  entirely  discharged  from 
these  debts. 

If  this  be  so,  the  order  of  Vice-Chancellor  Kindbrsley  ought  to 
be  reversed,  the  name  of  the  appellant  should  be  taken  from  the 
list  of  contributories,  and  he  is  entitled  to  a  declaration  that  he  is 
not  liable  for  the  call. 

The  Lord  Justice  Knight  Bruce.  —  My  opinion  is  with  the 
appellant  in  this  case,  except  as  to  the  question  of  the  effect  or 
absence  of  effect  against  him  of  the  omission  from  the  Indian 
schedule  of  any  mention  of  the  order  for  winding  up  the  company 
or  association  before  us,  and  indeed  of  any  reference  whatever  to 
the  company  or  association.  Upon  that  question,  so  far  as  the 
demand  in  dispute  is  concerned,  I  acknowledge  that  I  doubt,  but 
neither  the  Lord  Chancellor  nor  the  Lord  Justice  Turner  partici- 
pating in  that  doubt,  it  is  immaterial. 

*  89       *  The  Lord  Justice  Turner.  —  The  principal  question  in 

this  case  appears  to  be,  whether  Mr.  Parbury  ought  to  have 
been  put  upon  the  list.  The  Vice-Chancellor  seems  to  have  con- 
sidered that  he  was  properly  put  upon  the  list,  because  he  might 
have  been  put  on  at  any  time  between  the  date  of  the  winding-up 
order  and  the  date  of  the  order  absolute  for  his  discharge*  under 
the  Insolyent  Act,  and  had  he  been  so  put  on,  his  name  would  not 
have  been  taken  off  upon  the  order  for  his  discharge  under  the 
Insolvent  Act  being  made :  but,  with  deference  to  his  Honor,  I  do 
not  agree  in  that  view.  The  list  to  be  made  is  a  list  of  the  con- 
tributories, and  it  is  made  for  the  purpose  of  ascertaining  who  are 
the  persons  liable  for  the  debts  or  entitled  to  the  assets  of  the 
company,  and  I  think,  therefore,  the  question  whether  the  name 
of  any  person  should  be  put  upon  the  list  must  depend  upon 
whether  that  person  is  a  contributory  at  the  time  when  his  name 
is  put  on,  not  upon  whether  he  has  been  so  at  any  former  time. 
The  question,  therefore,  in  this  case,  as  I  view  it,  is,  whether  Mr. 
Parbury  was  a  contributory  of  this  company  on  the  25th  of  March, 
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1858,  when  his  name  was  put  upon  the  list.  Was  or  was  he  not 
at  that  time  liable  for  the  debts  or  entitled  to  any  share  of  the 
assets  of  the  company  ? 

This  question  mainly  depends,  as  it  seems  to  me,  upon  the  opera- 
tion of  the  order  absolute  under  the  Indian  Insolvent  Act.  Having 
attentively  considered  that  Act  I  have  come  to  the  conclusion  that 
the  order  absolute  under  that  Act  was  meant  to  discharge  and 
does  discharge  the  insolvent  from  all  demands  which  would  be  dis- 
charged by  a  certificate  under  a  fiat  in  bankruptcy  of  even  date 
with  the  insolvent's  petition.  It  is  in  terms  so  enacted  by  the  60th 
section  of  the  Act,  and  I  can  find  nothing  in  the  context  of 
the  Act  which  can  control  *  that  enactment.  This  section  *  90 
indeed  refers  in  the  early  part  of  it  to  the  schedule  which 
the  insolvent  is  required  to  file,  but  it  seems  to  me  to  be  clear  that 
the  discharge  was  not  intended  to  be  confined  to  the  debts  enumer- 
ated in  the  schedule,  for  throughout  the  Act  continual  reference 
is  made  to  debts  not  included  in  the  schedule,  and  such  debts  are 
treated  as  standing  on  the  same  footing  as  debts  admitted  by  the 
schedule.  Sections  17,  22,  25,  40,  and  47  may  be  referred  to  as 
insttoces  of  this,  but  section  38  seems  to  me  to  be  more  strong,  if 
not  decisive  upon  the  point.  That  section  gives  a  right  to  a  cred- 
itor omitted  in  the  schedule  to  prove  and  receive  dividends,  and  it 
surely  could  not  be  intended  that  a  creditor  should  be  so  entitled, 
and  should  at  the  same  time  have  a  right  to  recover  his  debt,  not- 
withstanding the  order  absolute.  It  is  to  be  observed,  too,  that  the 
schedule  was  to  contain  not  merely  an  enumeration  of  the  debts, 
but  an  account  of  the  property  of  the  insolvent,  and  it  may  well 
be  that  the  legislature  did  not  intend  that  an  insolvent  should  have 
the  benefit  of  a  certificate  until  he  had  rendered  an  account  of  his 
property. 

Assuming  then  that  the  discharge  was  not  intended  to  be  lim- 
ited to  the  debts  in  the  schedule,  was  it  intended  to  be  limited  to 
those  debts,  and  to  such  other  debts  as  might,  to  use  the  language 
of  the  Act,  be  established  under  the  insolvency  ?  I  see  nothing  in 
the  Act  which  can  warrant  this  construction,  and  on  the  contrary 
I  think  there  is  much  to  be  found  in  it  which  is  unfavourable  to 
such  a  limit,  and  favourable  to  a  general  discharge  having  been 
intended.  The  Act  contains  very  careful  provisions  for  the  protec- 
tion of  the  interests,  not  merely  of  the  creditors  in  the  schedule, 
but  of  all  the  creditors.     These  provisions  are  to  be  found  in 
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sections  86,  87,  40,  and  43.     They  are  to  be  found  too  in  sections 
43,  59,  and  60,  the  former  of  which  provides  for  one-third  of 

*  91   *  the  estate  being  retained  until  twelve  months  after  notice 

in  the  London  Gazette,  and  the  two  latter  of  which  also  pro- 
vide for  notices  in  the  same  gazette,  but  they  are,  I  think,  more 
fully  developed  in  the  later  sections  of  the  Act,  by  which  the  pro- 
ceedings under  the  insolvency  may  be  made  the  foundation  of  an 
English  bankruptcy,  under  which  all  creditors  are  to  be  admitted, 
and  amongst  these  provisions  there  is  a  very  remarkable  one  con- 
tained in  the  83d  section.  By  that  section  it  is  provided,  that 
where  there  is  a  fiat  against  the  insolvent  before  the  order  for  dis- 
charge in  the  nature  of  a  certificate  is  made,  the  order  is  not  to 
discharge  the  debts  of  creditors  who  have  not  been  within  the  lim- 
its of  the  presidency  between  the  filing  of  thb  petition  and  the  date 
of  the  order  absolute  ;  an  enactment  which  seems  to  me  to  assume 
that  those  debts  would,  in  the  absence  of  it,  be  discharged.  The 
whole  scope  of  the  Act  seems  to  me  to  be  to  place  an  insolvent  tra- 
der, who  has  obtained  an  order  absolute  for  his  discharge,  on  the 
footing  of  a  certificated  bankrupt. 

This  being  my  view  of  the  operation  of  the  order  absolute  under 
the  Act,  it  remains  to  be  considered  whether  Mr.  Parbury's  liability 
in  respect  of  the  shares  which  he  held  was  barred  by  that  order, 
and  whether  any  beneficial  interest  which  he  may  at  the  period  of 
his  insolvency  have  had  in  the  assets  of  the  company  was  taken 
from  him  by  the  proceedings  under  the  insolvency.  I  am  of 
opinion  that,  although  these  shares  do  not  appear  to  have  been 
mentioned  in  the  schedule  filed  by  Mr.  Parbury  under  the  Act,  any 
beneficial  interest  which  he  may  have  had  in  respect  of  them  must, 
under  the  7th  section  of  the  Act,  have  passed  to  the  ofiicial  assignee, 
and  I  am  of  opinion  also  that  any  liability  in  respect  of  the  shares 

was  barred  by  the  order  absolute.    This  is  not  the  case  of 

*  92   a  continuing  company  in  which  there  *  might,  according  to 

'  the  decisions  at  law,  be  a  right  of  election  in  the  assignees 
whether  they  would  take  the  shares  or  not.  It  is  the  case  of  a 
company  the  business  of  which  was  at  an  end,  which  was  ordered 
to  be  wound  up  long  before  the  insolvency.  From  the  date  of  the 
winding-up  order  at  the  latest,  Mr.  Parbury  was  iu  the  position  of 
a  partner  in  a  dissolved  partnership.  He  was  liable  to  pay  his 
share  of  the  debts  and  liabilities  upon  a  proper  account  being 
taken,  and  what  was  due  upon  that  account  was^  as  I  apprehend, 
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a  debt  which  might  have  been  claimed  and  proved  under  his 
bankruptcy  if  he  had  become  bankrupt.  The  case  in  this  respect, 
although  it  may  differ  in  circumstances,  does  not  seem  to  me  at 
all  to  differ  in  principle  from  CkappelTs  Case  and  GreenshielcPs 
Case. 

It  was  suggested  in  the  course  of  the  argument  that  Mr.  Parbury, 
though  not  liable  for  the  debts,  might  be  liable  for  the  costs  of  the 
winding-up,  down  to  the  date  of  the  order  absolute,  and  that  these 
costs  being  unascertained  at  the  date  of  the  order  absolute  could 
not  be  barred  by  it,  and  that  Mr.  Parbury,  therefore,  ought  to  be 
retained  upon  the  list  in  respect  of  this  liability ;  but  it  does  not 
seem  to  me  that  the  liability  in  respect  of  the  debts  and  of  the 
costs  can  under  the  circumstances  of  this  case  be  separated.  Rob-  ' 
inson^s  HxetnUors^  Case^  which  was  cited  on  the  part  of  the  official 
manager,  does  not  seem  to  me  to  have  any  bearing  on  tlie  case. 
The  question  in  that  case  was,  not  whether  the  executors  were 
liable  for  the  call,  but  whether  the  call  for  which  they  were  liable 
was  a  specialty  or  simple-contract  debt.  Here  the  question  is, 
whether  Mr.  Parbury  is  under  any  liability  at  all.  Upon  the  whole 
case  I  am  of  opinion  that  he  is  not,  and  that  his  name  ought  to  be 
taken  off  the  list.  It  is  unnecessary,  therefore,  to  enter  more  fully 
than  I  have  done  into  the  second  part  of  the  case. 


♦In    the    Matter  of    GEORGE   JAMES   NICHOLSON,  a  *  93 

Solicitor. 

And  in  the  Matter  of  6  <fe  7  Vict.  c.  73. 

1861.    February  25,  26,  27.    Before  the  Lords  Justices. 

N.  acted  as  solicitor  of  J.  from  1833  to  1857,  and  daring  that  period  receired 
and  paid  large  sums  of  money  on  his  account.  In  November,  1853,  N.  deliv* 
ered  to  J.  his  account  current  from  1833  to  that  time,  and  in  it  took  credit  for 
twenty-seven  bills  of  costs,  which  he  delivered  at  the  same  time.  N.  after- 
wards, in  February,  1857,  and  June,  1857,  delivered  continuations  of  his 
accounts,  tkking  credit  in  them  for  subsequent  bills  of  costs,  which  were 
delivered  along  with  the  accounts  in  which  they  were  included.  None  of  the 
accoantf  were  ever  settled.     In  July,  1857,  the  relation  of  solicitor  and 
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client  was  determined,  and  J.  placed  the  matter  in  the  hands  of  a  fresh 
solicitor.  In  March,  1858,  the  last  account  was  delivered,  with  another  bill 
of  costs.  In  April,  1858,  J.  presented  a  petition  for  taxation  of  all  the  bills, 
showing  considerable  items  of  overcharge.  Held,  that  a  taxation  of  all  the 
bills  ought  to  be  directed,  though  most  of  them  had  been  delivered  more  than 
twelve  months  before  the  petition  was  presented. 

This  was  a  petition  bj  way  of  appeal  from  the  Master  of  the 
Rolls,  the  object  being  to  obtain  taxation  of  a  large  number  of 
bills  of  costs,  amounting  in  the  whole  to  about  4000Z.,  most  of 
which  had  been  delivered  more  than  twelve  months  before  the 
original  petition  at  the  Bolls  had  been   presented. 

From  the  year  1838,  down  to  the  year  1857,  Mr.  Nicholson  was 
*  the  attorney  and  solicitor  of  the  petitioner,  and  acted  as  such  in 
several  actions  at  law  and  suits  in  equity,  and  in  various  matters 
of  conveyancing  and  in  other  business.  Mr.  Nicholson  also  re- 
ceived and  paid  large  sums  of  money  on  account  of  the  petitioner, 
and  there  was  an  account  current  between  them  in  respect  of  such 
receipts  and  payments. 

In  November,  1853,  Mr.  Nicholson  delivered  to  the  petitioner 
his  account  current,  extending  from  1833  to  September,  •1853. 
The  receipts  with  which  Mr.  Nicholson  debited  himself  were 
upwards  of  77,000Z.,  and  the  result  was  a  balance  of  312Z. 
*  94  8«.  lid,  due  from  Mr.  *  Nicholson  to  the  petitioner.  In  this 
account  Mr.  Nicholson  took  credit  for  twenty-seven  bills  of 
costs,  amounting  to  about  35007.,  which  bills  he  delivered  to  the 
petitioner  at  the  same  time.  He  also  delivered  a  bill  of  costs  for 
business  done  for  the  petitioner  as  executor  of  his  brother. 

In  May,  1856,  a  subsequent  account  current  was  delivered,  in 
which  Mr.  Nicholson  debited  himself  with  the  above  balance  of 
3127.  8«.  llrf.,  and  with  sums  subsequently  received,  amounting 
in  all  to  23,398/.,  the  result  b^ing  a  balance  of  2111.  15«.  6d.  due 
to  him  from  the  petitioner.  Mr.  Nicholson  took  credit  for  the 
amount  of  ten  bills  of  costs,  which  were  delivered  at  the  same 
time  with  the  account.  In  February,  1857,  a  continuation  of  the 
account  current  was  delivered,  showing  a  balance  of  39i.  3«.  9d.  due 
from  the  petitioner,  and  in  June,  1857,  a  fourth  account  was  delivered 
showing  a  balance  of  418Z.  12«.  lOd.  due  from  the  petitioner.  In 
this  last  account  Mr.  Nicholson  took  credit  for  the  amount  of  four 
bills  of  costs,  which  tvere  delivered  at  the  same  time.  Previous 
to  this  a  long  correspondence  had  been  going  on  between  the 
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petitioner  and  Mr.  Nicholson  about  the  bills  of  costs,  with  which 
the  petitioner  was  extremely  dissatisfied,  and  in  July,  1857,  the 
relation  of  solicitor  and  client  between  them  was  finally  closed  by 
the  petitioner  placing  the  matter  in  the  hands  of  his  present 
solicitors.  In  March,  1858,  the  last  account  current  was  delivered, 
and  credit  taken  in  it  for  another  bill  of  costs  delivered  at  the 
same  time.  The  balance  appearing  due  from  the  petitioner  was 
31Z.  6«.  6(2.,  in  addition  to  the  balance  due  on  the  last  previous 
account.    None  of  these  accounts  were  ever  settled. 

In  April,  1858,  the  petitioner  presented  a  special  petition 
for  taxation  of  the  bills,  ofiering  to  bring  into  *  Court  the  *  95 
sums  of  4182.  128.  lOd.  and  Sll.  69.  6d.j  appearing  upon 
the  accounts  current  to  be  due  from  him.  The  petitioner  alleged, 
as  special  circumstances  entitling  him  to  taxation  notwithstanding 
the  lapse  of  more  than  twelve  months  since  the  delivery  of  most 
of  the  bills,  that  the  bills  contained  many  gross  overcharges  and 
such  as  the  petitioner  was  advised  were  considered  as  fraudulent 
by  the  Court,  amounting,  as  the  petitioner  was  advised  and  be- 
lieved, to  upwards  of  700Z.  As  evidence  of  the  bills  containing 
gross  overcharges,  the  petitioner  set  forth  instances  of  alleged 
overcharges  of  difierent  kinds  contained  in  the  bills  of  costs,  and 
arranged  objections  to  the  bills  under  different  heads,  specifying 
under  each  head  a  number  of  particular  instances  of  overcharges 
falling  under  such  head. 

On  26th  July,  1858,  the  Master  of  the  Rolls  made  an  order 
directing  the  petitioner  to  pay  the  two  sums  amounting  to  44 9Z. 
19«.  4d.  into  Court,  and  ordering  Mr.  Nicholson  thereupon  to 
deliver  up  all  deeds,  &c.,  to  the  petitioner ;  such  payment  and 
delivery  of  documents  to  be  without  prejudice  to  any  question, 
and  the  rest  of  the  petition  was  adjourned. 

The  petition  again  came  on  before  the  Master  of  the  Rolls  on 
the  4th  of  November,  1858,  when,  after  the  respondent's  case  was 
closed,  his  Honor  proposed  to  the  counsel  on  both  sides,  that  his 
Honor  should  consider  the  case  and  look  into  the  petition  and 
affidavits  and  bills  of  costs,  and  in  case  he  should  hold  the  peti- 
tioner entitled  to  a  taxation,  his  Honor  would  (both  parties  con- 
senting) decide,  with  the  aid  of  a  taxing  master,  whether  any  and 
what  deductions  should  be  made  from  the  bills  of  costs,  and 
whether  any  and  what  additions,  by  way  of  surcharge,  should  be 
made  to  the  cash  account,  the  parties  being  willing  to  waive  the 
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*  96   *  production  of  vouchers  before  his  Honor,  except  when  his 

Honor  might  consider  it  necessary  or  proper  to  call  for 
them. 

The  petitioner  and  Mr.  Nicholson,  by  their  counsel,  consented 
to  such  course  being  taken,  it  being,  as  the  petitioner  alleged, 
expressly  understood  that  in  case  the  Master  of  the  Rolls,  upon 
looking  into  the  bills  of  costs  and  aflSdavits,  should  be  of  opinion 
that  he  could  proceed  in  the  manner  proposed,  then  the  petitioner 
should  be  at  liberty  to  lay  before  him  a  detailed  statement  of  the 
particulars  of  the  overcharges  complained  of  by  the  petitioner,  in 
order  that  such  statement  should  be  considered  by  his  Honor. 
The  further  hearing  of  the  petition  was  then  adjourned. 

On  the  24th  of  November,  1858,  a  clerk  of  Mr.  Nicholson  called 
on  the  petitioner's  solicitor,  and  stated  to  him  that  his  Honor 
required  the  affidavits  and  bills  of  costs.  They  were  accordingly 
delivered,  and  no  further  communication  -^as  received  by  your 
petitioner's  solicitors,  until  the  matter  was  put  into  his  Honor's 
paper  for  judgment  on  the  18th  of  January,  1859. 

On  the  18th  of  January,  1859,  his  Honor  stated  that  with  the 
assistance  of  his  chief  clerk  he  had  gone  through  the  bills  of 
costs  aud  had  taxed  off  the  sum  of  319/.  49.  8d[.,  and  that  under 
the  circumstances  he  did  not  think  it  was  a  case  for  costs  on 
either  side,  and  that  as  to  the  cash  account  the  parties  would  be 
at  liberty  to  lay  statements  before  him  for  the  purpose  of  sur- 
charging and  falsifying,  or  supporting  the  accounts. 

Counsel  for  the  petitioner  thereupon  submitted  to  his  Honor 
that  the  course  which  had  been  taken  was  not  in  pursuance 

*  97   of  the  consent  given  by  the  petitioner,  as  the  *  petitioner  had 

not  had  an  opportunity  of  laying  before  his  Honor  a  state- 
ment of  the  items  objected  to  in  the  bills  of  costs.  It  then  ap- 
peared that  his  Honor  in  asking  for  papers  had  intended  that  the 
parties  should  at  the  same  time  lay  before  him  such  statements  as 
they  thought  necessary  to  enable  him  to  decide  as  to  the  items  to 
be  taxed  off. 

On  the  19th  of  February,  1860,  the  petitioner  served  upon  Mr. 
Nicholson  a  notice  of  motion  that  the  order  pronounced  by  his 
Honor  on  the  13th  of  January,  1859,  might  not  be  drawn  up,  and 
that  in  pursuance  of  the  consent  given  by  the  petitioner  and  the 
respondent  on  the  hearing  of  the  petition  on  Uie  14th  of  November, 
1858,  the  petitioner  might  be  at  liberty  to  lay  before  his  Honor  a 
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detailed  statement  of  the  overcharges  complained  of  in  the  bills  of 
costs,  and  that  sach  statement  might  be  taken  into  consideration 
by  his  Honor,  and  such  order  made  thereon  as  should  be  just,  or 
otherwise,  that,  notwithstanding  such  consent,  the  petition  might 
be  reheard. 

By  a  consent  order  made  on  the  9th  of  March,  1859,  on  the  hear- 
ing of  the  motion,  it  was  ordered  that, the  petitioner  should  be  at 
liberty  to  carry  in  before  his  Honor  in  Chambers  a  detailed  list  of 
the  items  to  which  he  objected  in  the  n)ills  of  costs,  with  a  state- 
ment of  his  grounds  of  objection  and  references  to  such  parts  of  the 
bills  and  affidavits  respectively  as  related  thereto ;  and  also  a  sim- 
ilar list  of  the  items  to  which  he  objected,  or  which  he  sought  to 
add  by  way  of  surcharge  in  the  cash  account,  and  that  these  lists, 
with  the  explanations  accompanying  them  (which  were  not  to  go 
into  any  arguments),  were,  before  being  laid  before  his  Honor,  to 
be  communicated  to  Mr.  Nicholson,  who  was  to  be  at  lib- 
erty to  deliver  to  his  Honor  at  Chambers  answers  to  *  the  *  98 
several  objections  and  claims  (also  not  going  into  any  argu- 
ments), and  both  parties  were  thereupon  to  sign  the  said  list  and 
answers,  and  to  deliver  them  to  his  Honor,  who  would  then  proceed 
to  moderate  the  said  bills,  and  settle  the  said  cash  account. 

On  the  20th  of  December,  1859,  in  pursuance  of  this  order,  the 
solicitor  of  the  petitioner  delivered  to  Mr.  Nicholson,  — 

1.  A  statement  of  the  principles  on  which  the  chief  objections  to 
the  said  bills  of  costs  were  based,  in  which  statement  such  princi- 
ples were  distinguished  by  the  letters  A  to  N. 

2.  The  said  bills  of  costs  interleaved  and  every  objectionable 
item  distinguished,  and  the  amount  of  the  objectionable  charge 
taxed  off  in  the  inner  half  of  the  blank  pages,  and  opposite  the 
objectionable  items,  leaving  the  other  half  of  the  said  pages  for  the 
observations  of  Mr.  Nicholson  in  answer. 

3.  A  statement  of  objections  and  queries  as  to  Mr.  Nicholson's 
cash  accounts. 

Difficulties  having  been  found  in  carrying  out  this  order,  from 
the  refusal  of  Mr.  Nicholson  to  sign  the  list  of  objections  and 
answers,  the  petitioner  on  the  20th  of  November,  1860,  presented 
a  petition  to  the  Master  of  the  Bolls,  stating  in  detail  the  difficul- 
ties the  petitioner  had  experienced  in  carrying  out  the  last-men- 
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tioned  order,  and  praying  that  such  directions  might  be  given  as 
should  be  necessary  for  carrying  into  eflFect  the  order  of  the  9th  of 
March,  1859,  or  otherwise  that  it  might  be  referred  to  one  of  the 
taxing  masters  of  this  Court  to  tax  the  bills  of  costs,  with  the  usual 
directions,  or  with  such  other  directions  as  should  be  just  under 
the  circumstances  of  the  case,  and  that  if  necessary  the 

*  99    *  petition  might  be  reheard,  and  such  order  made  thereon  as 

should  be  just. 

By  an  order  dated  the  15th  day  of  December,  1860,  made  by  the 
Master  of  the  Rolls  on  the  hearing  of  the  last-mentioned  petition 
and  of  so  much  of  the  first  petition  as  was  adjourned  by  the  order 
of  the  26th  of  July,  1858,  it  was  ordered  that  the  order  of  the  9ih 
of  March,  1859,  should  be  discharged,  and  that  the  first  petition 
should  be  dismissed  without  costs  but  without  prejudice  to  the 
order  of  the  26th  of  July,  1858,  and  with  liberty  to  apply  as  to  the 
sum  of  449Z.  19«.  4(2.,  cash  in  Court,  and  as  to  the  documents  men- 
tioned in  the  order  of  26th  July,  1858 :  and  his  Honor  did  not 
think  fit  to  make  any  order  upon  the  last  petition. 

Mr.  Johnson  appealed. 

Mr,  R.  Palmer  and  Mr.  Archibald  Smithy  for  the  appellant.  — 
As  regards  most  of  the  bills  it  is  necessary  to  show  special  circum- 
stances, they  having  been  delivered  more  than  a  year  before  the  peti- 
tion was  presented.  As  one  special  circumstance,  we  show  gross 
overcharges:  it  is  not  necessary  that  they  should  be  such  as  to 
show  an  actual  fraudulent  intent.  Re  Strother,  (a)  Re  Williams,  (A) 
Then  again  the  bills  are  excessively  voluminous,  extending  over 
twenty-seven  years  and  requiring  a  long  time  for  their  examina- 
tion. They  are  mixed  up  with  an  unsettled  cash  account  extend- 
ing over  twenty-three  years,  and  were  not  dealt  with  separately. 
The  cash  account  never  having  been  settled,  the  case  cannot  be  set 
up  that  the  bills  were  paid.  Re  Bignoldy  (c)  Re  Steele,  {d) 

*  100        *  Mr,   Lloyd  and  Mr.  Leach,  for  the  respondent.  —  The 

bills  ought  to  be  treated  as  paid,  having  been  included  in 
accounts  which  were  never  objected  to :  and,  at  all  events,  as  they 
were  delivered  more  than  twelve  months  before  the  petition  was 
presented,  it  is  necessary  for  the  petitioner  to  make  out  over- 

(a)  3  K.  &  J.  518.  (c)  9  Beav.  269. 

(6)  16  Beav.  417.  (d)  20  L.  J.  Ch.  662. 
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charges  amounting  to  evidence  of  fraud.  Re  Dickson  (a)  was  a 
peculiar  case,  and  went  upon  the  principle  that  the  solicitor  of  an 
executor  must  not  charge  against  the  executor  what  the  executor 
would  not  be  allowed  against  the  estate.  Be  Strother  (6)  pro- 
ceeded on  a  misapprehension  of  lie  Dickson,  In  Horlock  v.  Smith  (<?) 
there  was  a  payment,  but  delivery  for  twelve  months  comes  to  the 
same  thing,  and,  bearing  this  in  mind,  Cooke  v.  Setree^  ((f)  Plenr 
derleaih  v.  Fraser^  (e)  Qretton  v.  Leybume^  (^)  and  Be  BoyUj  (A) 
are  all  against  the  petitioner.  There  has  been  most  unreasonable 
delay  :  no  objection  was  taken  to  the  account  till  April,  1856,  nor 
to  the  bill  of  costs  till  April,  1857. 

• 
[The  Lobd  Justice  Knight  Bruce.  —  Is  the  delivery  of  a  bill 
while  the  solicitor  continues  to  transact  the  client's  business,  and 
a  dispute  between  them  must  probably  inconvenience  the  client,  the 
same  thing  as  the  delivery  of  a  bill  when  the  employment  has 
ceased?] 

The  Act  draws  no  distinction  between  the  two  cases. 

[The  Lord  Justice  Knight  Bruce.  —  May  not  possibly  the  con- 
tinuance of  the  employment  be  a  ^'  special  circumstance  ? "  ] 

It  is  admitted  that  there  are  some  overcharges,  but  they  are  not 
gross  ones ;  nothing  like  overcharge  amounting  to  fraud. 

[The  Lord  Justice  Turner. —  Suppose  the  bill  such  that  it  would 
be  the  duty  of  an  independent  solicitor  to  advise  his  client  not  to 
pay  it  without  taxation.] 

There  is  no  authority  *  deciding  that  to  be  a  sufBcient    *101 
ground  for  ordering  taxation  after  the  twelve  months.   There 
has  been  a  delay  on  the  part  of  the  petitioner  suflScient  to  bar  him  of 
all  title  to  the  relief  he  asks.     Be  Whicker y  (i)  Be  Bamardy  (k) 
Ex  parte  Pemherton.  (Z)  The  objections  specified  only  apply  to  some 

(a)  3  Jur.  N.  S.  29,  Lds.  Js.  (g)  T.  &  R.  407. 

(b)  3  K.  &  J.  618.  (A)  6  De  G.,  M.  &  G.  640. 

(c)  2  Myl.  &  Cr.  496.  (i)    13  M.  &  W.  649. 

(d)  1  Ves.  &  Bea.  126.,  (ifc)  2  De  G.,  M.  &  G.  369. 

(e)  3  Yes.  &  Bea.  174.  (Q   2  De  G.,  M.  &  G.  960. 
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of  the  bills,  and  at  all  events  taxation  ought  not  to  be  ordered  as  to 
the  other  bills. 

The  Lord  Justice  Knight  Bruce.  —  This  is  an  application  to 
tax  forty-six  bills  of  costs.  The  original  petition  was  presented  in 
April,  1858.  The  first  of  the  bills  had  been  delivered  in  November, 
1853,  and  the  latest  were  delivered  within  twelve  months  next 
before  the  presentation  of  the  petition.  At  the  time,  therefore, 
when  the  original  petition  was  presented  there  could  not  have  been 
any  objection  to  directing  taxation  of  the  bills  to  which  I  have 
referred  as  last  delivered,  nor  can  any  objection  be  made  to  order- 
ing their  taxation  now,  for  if  they  were  not  the  proper  subject  of  a 
special  petition,  yet  that  circumstance  cannot  avail  to  make  time 
run,  a  petition  for  their  taxation  having  been  presented  within 
the  year. 

As  regards  the  other  bills,  the  first  objection  raised  is  that  they 
have  been  paid,  and  it  is  said  that  as  the  gross  amount  of  the  bills 
was  carried  into  cash  accounts  which  were  from  time  to  time  deliv- 
ered to  the  petitioner,  this  ought  to  be  treated  as  payment ;  no 
objection,  it  is  alleged,  having  for  a  long  time  been  made  to  the 
accounts.  There  has  not,  however,  as  I  understand  the  evidence, 
been  any  thing  in  the  nature  of  a  settlement  of  accounts,  and 
therefore    I    think    that    in    no    sense    for   any  purpose 

*  102    *  at  present  material  can  the  bills  be  treated  as  having  been 

paid.  If  there  be  any  objection  to  taxation  it  can,  as  I  con- 
ceive, be  only  on  the  ground  of  lapse  of  time  ;  the  great  majority 
of  the  bills  having  been  delivered  more  than  twelve  months  before 
April,  1858.  But  it  must  be  remembered  that  the  relation  of 
solicitor  and  client,  the  employment  of  the  solicitor  by  the  client| 
continued  till  a  time  within  a  year  next  before  the  presentation  of 
the  petition.  I  do  not  mention  this  as  decisive  of  the  question 
whether  time  ought  to  be  considered  as  having  run,  but  it  is  a  cir^ 
cumstance  to  be  attended  to,  for  it  seems  impossible  to  say  that  a 
bill  delivered  after  a  dispute  and  after  a  disruption  of  the  connec- 
tion between  the  solicitor  and  client  can  stand  exactly  on  the  same 
footing  as  a  bill  delivered  during  that  connection  and  during  the 
continuance  of  the  confidence  arising  from  it.  In  the  next  place 
several  of  the  bills  contain  charges,  some  altogether  erroneous, 
some  erroneously  large,  some  the  propriety  of  which  is  doubtful ; 
some  of  the  charges,  and  those  not  small  in  amount,  it  is  admitted 
[80] 
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cannot  be  maintained  at  all ;  some  it  is  admitted  cannot  be  main- 
tained at  their  amount.  On  these  grounds  I  am  of  opinion  that  a 
general  taxation  ought  to  be  directed,  subject  to  certain  guards  for 
preventing  useless  expense.  The  question  of  costs  will  require 
attention  in  the  reply. 

The  Lord  Justice  Turner.  —  I  concur  in  the  judgment  of  my 
learned  brother,  and  have  little  to  add.  It  is  necessary  that  the 
items  should  be  investigated  and  the  lapse  of  time  is  the  only  thing 
that  raises  any  doubt.  But  it  must  be  remembered  that  there  is  a 
general  open  account  between  the  parties,  and  that  these  bills  form 
items  in  that  account,  and  it  cannot  well  be  said  that  these 
bills  which  constitute  mere  items  •  in  the  account  can  be  *  103 
treated  as  more  settled  than  the  rest  of  the  account. 

Mr.  Palmer  having  been  heard  in  reply,  their  Lordships  decided 
that  no  costs  should  be  given  up  to  the  present  time,  and  the  fol- 
lowing order  was  made. 

Notwithstanding  the  orders  of  26th  July,  1858,  9th  March, 
1859,  and  15th  December,  1860,  it  is  referred  to  Mr.  P.,  one  of 
the  taxing  masters  of  this  Court,  to  moderate  and  settle  the  several 
*  bills  of  costs  delivered  by  the  said  G.  J.  Nicholson  to  the  petitioner, 
the  petitioner  undertaking  to  admit  that  all  the  business  charged 
for  on  the  face  of  the  said  bills  and  therein  stated  to  have  been 
done  has  been  actually  done,  and  that  the  length  of  all  documents 
is  as  stated  in  the  said  bills,  and  also  undertaking  not  to  call  for 
vouchers  for  any  payments  out  of  pocket  charged  in  the  said  bills 
and  therein  stated  to  be  paid  ;  but  with  liberty  to  the  petitioner  to 
object  to  the  propriety  of  such  business,  documents,  and  payments, 
and  to  the  propriety  of  the  charges  made  in  the  said  bills  in  all 
other  respects  than  as  aforesaid,  and  with  liberty  to  the  taxing 
master  to  call  for  the  production  of  any  documents  for  the  purposes 
of  explanation,  and  to  call  upoq  the  respective  parties  for  any 
explanation  as  to  any  of  the  items  charged  in  the  said  bills  as  in 
his  discretion  he  may  think  fit.  That  the  said  G.  J.  Nicholson  do 
give  credit  for  all  sums  of  money  by  him  received  of  or  on  account 
of  the  petitioner,  and  be  at  liberty  to  charge  all  sums  of  money 
paid  by  him  to  or  on  account  of  the  petitioner. 

[Usual  direction  for  costs  to  be  paid  by  the  petitioner  or  by 
VOL.  m.  6  .         .         [  ^1  ] 
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delivered  up  all  the  documents  in  his  possession  or  power,  and  no 
evidence  that  there  are  any  documents  in  his  possession  or  power 
which  he  has  not  delivered  up.  I  think,  therefore,  that  he  should 
be  immediately  released,  and  that  he  should  have  his  costs  of  this 
application. 

The  Lord  Justice  Tubneb.  —  I  am  entirely  of  the  same  opinion. 


•107  •     *WHITMORE  v.  TURQUAND, 

1861.    March  2,  6.    Before  the  Lord  Chftncellor  Lord  Campbsxx. 

Under  a  composition  deed,  the  benefits  of  which  were  in  terms  limited  to  creditors 
who  should  come  in  and  accede  to  the  deed  within  a  limited  time,  certain 
creditors,  who  neither  assented  to  nor  dissented  from  the  deed  during  such 
time  were,  under  the  circumstances,  afterwards  admitted  to  share  in  the 
benefit  of  the  composition  together  with  those  who  had  acceded  before  the 
expiration  of  the  stipulated  time.' 

Although  the  deed  contained  no  release  or  stipulation  that  the  dividend  was  to 
be  taken  in  full  satisfaction  of  the  debts :  Held  that  satisfaction  ought  to  be 
inferred  as  the  deed  constituted  a  ceaaio  bonorunu* 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
reported,  in  Messrs.  Johnson  and  Hemming's  Reports,  (a) 

(a)  Vol.  1,  p.  444. 

1  See  Lewin  Trusts  (5ih  £ng.  ed.),  889,  S90;  Peny  Trusts,  §  593;  Halsey 
V.  Whitney,  4  Mason,  206 ;  Tennant  v.  Storey,  1  Rich.  £q.  222 ;  Pierpont  o. 
Graham,  4  Wash.  C.  C.  282 ;  Stoddart  o.  Allen,  1  Rawle,  258 ;  Dedham  Bank 
V.  Richards,  2  Met.  105 ;  Phoenix  Bank  v.  Sullivan,  9  Pick.  400 ;  De  Caters  o. 
Chaumont,  9  Paige,  490;  1  Lead.  Cas.  in  £q.  (8d  Am.  ed.)  [212],  [218], 
807,  326,  327 ;  Adam's  £q.  (5th  Am.  ed.)  [31]  106,  note  (1) ;  2  Kent,  583, 
and  notes.  In  the  United  States,  if  an  assignment,  not  fraudulent,  is  made 
to  trustees  for  the  benefit  of  creditors,  their  assent  is  not  necessary ;  or  their 
assent  will  be  presumed  in  all  cases,  if  it  is  for  their  benefit,  and  contains  no 
unusual  clauses  or  restrictions.  Perry  Trusts,  §  593,  and  cases  cited  to  thia 
point  in  note;  Moses  v.  Murgatroyd,  1  John.  Ch.  129;  Nicoll  v.  Mumford, 
4  John.  Ch.  523,  529;  Brooks  v,  Marbnry,  11  Wheat.  78;  Halsey  v.  Whit- 
ney, 4  Mason,  206;  New  England  Bank  v,  Lewis,  8  Pick.  113;  Houston  v. 
Nowland,  7  Gill  &  J.  480 ;  Smith  v.  Leavitt,  10  Ala.  93 ;  Rankin  v.  Duryer, 
21  Ala.  392 ;  Gray  v.  Hill,  10  Serg.  &  R.  436 ;  De  Forrest  o.  Bacon,  2  Conn. 
633;  Reinbard  v.  Bank  of  Kentucky,  6  B.  Mon.  252;  Ingraham  v.  Kirk- 
Patrick,  6  Ired.  Eq.  463  ;  Stimpson  v.  Fries,  1  Jones  Eq.  156 ;  La  Tpuche  v. 
Earl  of  Lucan,  7  CI.  &  Fin.  (Am.  ed.)  772,  note  (1). 

«  See  Chitty  Contr.  (9th  Eng.  ed.)  720,  721. 
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The  principal  question  argued  upon  the  original  hearing  and 
upon  the  appeal  was,  whether,  under  a  composition  deed,  the  ben- 
efits of  which  were  in  termii  limited  to  creditors  who  should 
execute  or  accede  to  the  deed  within  a  limited  time,  certain  cred- 
itors who  neither  assented  to,  nor  dissented  from,  the  deed  during 
such  time,  could  afterwards  be  admitted  to  share  in  the  benefits  of 
the  composition,  together  with  those  who  acceded  before  the  stip- 
ulated time. 

Besides  this  question  of  law,  there  was  also  an  issue  of  fact, 
whether  the  plaintiffs  did  or  did  not  in  fact  accede  within  the  lim- 
•ited  time. 

The  bill  was  filed  by  the  trustees  of  an  assurance  company,  who 
were  mortgage  creditors  of  John  Lawford  and  Edward  Lawford 
on  behalf  of  themselves  and  all  the  other  creditors.     On  the  15th 
November,  1854,  the  two  .debtors,  John  and  Edward  Lawford, 
being  in  a  hopeless  state  of  insolvency,  and  on  the  eve  of  leaving 
the  country,  executed  two  deeds,  similar  in  form,  by  which  they 
respectively  assigned  all  their  property  to  the  defendant  Turquand, ' 
upon  trust  for  such  of  their  creditors  as  should  execute  or  accede 
to  the  deeds  respectively  within  three  calendar  months. 
In  those  deeds  the  *  creditors  who  should  execute  were    *108 
made  the  parties  of  the  second  part,  but  it  did  not  appear 
that  any  creditor  had  executed  either  of  the  deeds.     Several  cred- 
itors, however,  distinctly  acceded  to  them  within  three  months. 

Neither  of  the  indentures  contained  any  release,  letter  of  license, 
or  covenant  not  to  sue. 

The  bill  prayed  for  the  execution  of  the  trusts  of  the  deed. 

The  nature  of  the  evidence  upon  tlie  issue  of  fact  sufficiently 
appears  from  the  judgment  appealed  from. 

The  principal  arguments  of  counsel  are  considered  in  the  judg- 
ments of  the  Vice-Chancellor  and  of  his  Lordship. 

The  following  authorities  were  referred  to:  Bunch  v.  Kent y  (a) 
Spottiswoode  v.  Stockdale^  (h)  Garrard  v.  Lord  Lauderdale^  (c) 
Walwyn  v.  Covtes^  (c?)  Field  v.  Lord  Donoughmorej  (e)  Lane  v. 
Husband^  (j)  Collins  v.  Reece^  (K)  Johnson  v.  KershaWy  (i)  Broad- 

(a)  1  Vera.  260.  (e)   1  Dr.  &  War.  227. 

(6)  G.  Coop.  102.  (g)  14  Sim.  666. 

(c)  3  Sim.  1 ;  2  R.  &  Myl.  461.  (k)  1  Coll.  676. 

(d)  3  Meriv.  707.  (0   1  De  G.  &  Sm.  260. 
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bent  V.  Thornton^  (ji)  Nicholson  v.  Tutinj  (6)  Rawortk  v.  Parker,  (c) 
Forbes  v.  Limondy  (d)  Biron  v.  Mount,  (e)  Davis  v.  Baitine.  (ff) 

Sir  H.  Cairns  and  JMr.  Dauney,  for  the  plaintifls. 

JIfr.  iJoZ^  and  -5fr,  (7.  jETaK,  fot  defendant  Turquand. 

*  109       *  Mr.  F.  M.  James  and  Mr.  Batten,  for  the  other  defend- 

ants, the  appellants. 

Sir.  H.  Cairns  replied. 

Judgment  reserved. 

March  6.  • 

The  Lord  Chancellor.  —  I  agree  with  the  opinion  of  Vice- 
Chancellor  Page  Wood  on  both  the  questions  raised  by  this 
appeal. 

In  the  first  place,  I  think  he  was  quite  right  in  holding  that  the 
plaintiffs  had  not  acceded  to  the  composition  deed  within  three 
calendar  months  after  the  date  thereof.  They  had  not  executed  it, 
nor  in  any  respect  acted  under  it.  Sir  Hugh  Cairns  admitted, 
that  to  constitute  "  accession  to  the  deed,"  there  must  be  some 
overt  act  done  by  the  creditor  within  the  specified  period,  denoting 
that  he  was  willing  and  intended  to  come  in  under  the  deed.  The 
learned  counsel  relied  on  the  signing  of  the  letter  of  license  by  the 
plaintiifs.  But  this  document  made  no  allusion  to  the  deed,  and 
it  was  signed  with  a  view  of  obtaining  information  as  to  the  state 
of  John  Lawford's  affairs,  not  for  the  purpose  of  carrying  out  the 
proposal  contained  in  the  deed,  but  to  enable  the  creditors  to  judge 
whether  it  would  be  prudent  to  accept  the  terms  of  the  deed  or  to 
make  him  a  bankrupt.  After  carefully  reading  the  minutes  of  the 
meetings  held  respecting  the  letter  of  license,  the  correspondence 
on  the  subject,  and  the  affidavits  detailing  the  transaction,  I  come 
to  the  conclusion  that  the  signing  of  the  letter  of  license  was  no 

accession  to  the  deed. 
*  110       It  is  quite  clear  that  after  the  letter  of  license  had  *  been 

(a)  4  De  6.  &  Sm.  65.  ((Q  4  De  G.,  M.  &  6.  298. 

(6)  2  K.  &  J.  18.  (0  24  Beav.  642. 

(c)  2  K.  &  J.  168.  (^)  2  R.  &  MyL  76. 
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signed,  the  rights  of  the  plaintiffs  as  creditors  of  John  Law- 
ford  were  in  no  respect  altered.  They  were  still  at  liberty  to  take 
any  steps  which  it  was  before  competent  to  them  to  take  for  the 
purpose  of  obtaining  payment  of  the  debt  due  to  them  from  him, 
and  they  had  acquired  no  interest  under  the  composition  deed. 
When,  after  the  lapse  of  some  years,  they  did  accede  to  the  com- 
position deed,  their  rights  were  the  same  under  it  as  if  the  letter 
of  license  never  had  existed. 

But  when  we  come  to  the  second  question  to  be  decided,  consid- 
ering that  the  plaintiffs  had  done  nothing  to  repudiate  the  compo- 
sition deed ;  that  the  debtor  remained  in  the  same  situation  as  when 
the  composition  deed  was  executed ;  that  there  had  been  no  divi- 
dend under  it,  and  that  no  rights  or  liabilities  were  affected  by  the 
delay,  I  am  of  opinion  that  the  plaintiffs  were  still  entitled  to 
accede  to  the  deed,  and  to  claim  the  benefit  of  it. 

Since  the  case  of  Dunch  v.  Kent^  (a)  the  doctrine  of  this  Court 
has  been  that  the  time  limited  by  such  a  deed  for  the  creditors  to 
come  in  is  not  of  the  essence  of  the  deed.  Although  this  deed 
contains  no  release  nor  declaration  that  the  dividend  is  to  be  taken 
in  full  satisfaction  of  the  debt,  the  arrangement  is  in  the  nature 
of  a  ce89io  bonorum  under  the  Roman  civil  law ;  and  I  think  that 
when  the  dividend  has  been  received,  satisfaction  is  to  be  in- 
ferred. 

The  insolvent  cedes  for  the  benefit  of  his  creditors  all  that  he 
has  in  the  world  "  with  tlie  exception  of  the  wearing  apparel  of 
himself  and  his  wife."  The  counsel  at  the  bar  admitted 
that  it  would  be  rather  foolish  for  a  *  creditor,  after  having  •111 
executed  the  composition  deed,  and  after  the  debtor  had 
acted  fairly  under  it,  to  sue  out  2k  fieri  facias^  there  being  no  goods 
on  which  it  could  operate,  and  that  it  would  be  rather  harsh  to 
proceed  by  capias  ad  satisfaciendum  to  imprison  the  debtor  when 
imprisonment  could  not  by  possibility  lead  to  the  disclosure  of  any 
property,  but  they  argued  that  it  would  be  in  the  power  of  the 
creditor  to  do  so.  I  am,  however,  of  opinion  that  if  the  debtor 
acted  honestly  under  the  composition  deed,  and  retained  nothing 
that  he  could  call  his  own  beside  the  clothes  worn  by  himself  an& 
his  wife,  the  law  would  interpose  to  protect  him  from  the  supposed 
wanton  oppression. 

By  the  express  terms  of  this  deed,  it  is  declared  that  the 

(a)  1  Vera.  260. 

[87] 


♦  111  CASES  IN  CHANGEBT. 

arrangement  shall  be  conducted  on  the  principles  of  the  bankrupt 
law.  It  contains  a  proviso  ^^  that  the  trust  moneys  applicable  to 
the  payipent  of  the  creditors  shall  be  paid  and  applied,  and  the 
same  rights  and  equities  shall  prevail  in  respect  thereof,  as  if  the 
said  John  Lawford  had  been  duly  declared  and  adjudged  a  bank- 
rupt." 

The  intention  was  that  all  the  creditors  should  come  in  and  take 
a  dividend,  and  that  the  debtor  after  this  cession  should  be  freed 
from  his  liability  to  these  creditors.  The  deed  was  not  for  the 
benefit  of  any  particular  class  of  his  creditors,  but  for  all  equally. 
The  period  of  three  calendar  months  is  evidently  introduced  with 
a  view  to  hasten  the  arrangement,  and  to  authorize  the  trustees 
when  that  period  has  expired  to  make  a  dividend,  which  the  sub- 
sequent claim  of  other  creditors  should  not  disturb. 

This  is  the  understanding  which  has  long  prevailed  on  the 

*  112   subject ;  and  with  this  understanding,  the  supposed  *  hard- 

ship upon  a  creditor  who  executes  the  deed  the  last  hour  of 
the  last  day  of  the  limited  period  does  not  exist :  for  if  he  thinks 
he  is  secure  against  any  more  creditors  coming  in  afterwards,  and 
feels  confident  that  he  must  receive  twenty  shillings  in  the  pound, 
and  for  this  reason  consents  to  execute  the  deed,  he  has  a  right 
only  to  blame  himself  for  being  ignorant  of  the  law,  which  he 
ought  to  have  known,  as  he  ought  to  know  the  days  of  grace 
given  for  the  payment  of  a  bill  of  exchange. 

I  think  it  unnecessary  again  to  go  over  the  long  list  of  cases 
cited  in  the  argument,  and  most  minutely  analyzed  and  copiously 
commented  upon  by  the  Vice-chancellor.  I  content  myself  with 
saying  that  I  concur  with  his  remarks  upon  them  all,  except  the 
leading  case  of  Dunch  v.  Kent,  (a)  Of  that  I  think  the  first  view 
taken  by  his  Honor  is  the  sounder  one. 

I  likewise  place  great  reliance  on  his  own  previous  decision  in 
Nicholson  v.  IhUin,  (6)  I  therefore  at  once  say,  that  I  entirely 
approve  of  the  declaration  in  this  decree,  ^^  tliat  the  plaintiffs  are 
entitled  to  the  benefit  of  the  deeds  of  trust  in  the  bill  mentioned, 
they  having  before  the  filing  of  their  bill  acceded  thereto,  and  not 
having  in  any  way  acted  inconsistently  with  their  claiming  to  have 
the  benefit  of  the  same."  The  appeal  must  be  dismissed  with 
costs. 

(a)  1  Vem.  260.  (6)  2  K.  &  J.  18. 
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1861.    February  13,  16.    March  13.     Befbre  the  Lord  Chancellor  Lord  Camp- 
BBLL  and  the  Lord  Justice  Turner. 

A  testator  gave  real  estate  to  trustees  upon  trust  to  pay  a  moietj  of  the  rents  to 
his  wife  for  life,  and  the  other  moiety  for  the  maintenance  of  his  daughter, 
and  after  the  wife's  death  he  gave  all  the  estate  to  his  daughter  in  fee,  pro- 
vided that  if  the  daughter  should  die  without  lawful  issue,  the  wife  her  sur- 
viving, then  he  gave  the  estate  to  his  wife  for  life,  and  afler  her  death  **  to  my 
relations,  share  and  share  alike.'*  He  died  almost  immediately  after  making 
his  will,  and  his  daughter  was  his  only  child.  She  died  without  issue  in  the 
lifetime  of  the  wife. 

HM,  that  "relations''  meant  next  of  kin,'  and  that  the  period  of  ascertaining 
them  was  not  to  be  postponed  till  the  death  of  the  widow ;  but  whether  they 
were  to  be  ascertained  at  the  death  of  the  testator  or  of  the  daughter,  qucere. 

Per  the  Lord  Chancellor,  the  death  of  the  daughter  was  the  period  for  ascertain- 
ing them.' 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls, 
turning  upon  the  construction  of  the  will  of  Thomas  Smith. 

Thomas  Smith,  by  will  dated  the  1st  of  April,  1823,  devised  his 
real  estate  upon  trust  to  pay  a  moiety  of  the  rents  to  his  wife 
Margaret  Smith  for  her  life,  and  as  to  the  other  moiety,  to  apply 
the  same  towards  the  maintenance  of  his  daughter  Margaret 
Smith,  and  after  the  decease  of  his  wife  he  gave  all  his  real  es- 
tates to  his  daughter  Margaret  Smith,  her  heirs  and  assigns  for 
ever.  Then  followed  a  proviso  on  which  the  present  question 
arose :  — 

"  Provided  nevertheless,  that  in  case  of  the  decease  of  my  said 
daughter  Margaret  Smith  without  lawful  issue,  and  my  said  wife 
Margaret  Smith  her  surviving,  then,  and  in  such  case,  I  bequeath 
such  last-mentioned  estates  to  her  my  said  wife  for  life,  and  after 
her  decease  to  my  relations,  share  and  share  alike." 

The  testator  died  in  April,  1828. 

Margaret  Smith,  the  daughter,  was  at  the  date  of  the  testa- 

>  See  2  Jarman  Wills  (dd  Eng.  ed.),  108. 

'  See  2  Jarman  Wills  (3d  Eng.  ed.),  116  et  teq. 
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tor's  will,  and  at  his  death,  his  only  child,  and  so  at 

•  114   *  his  death  his  heiress-at-law  and  sole  next  of  kin.     She 

'  afterwards  died  without  issue  in  1832,  in  the  lifetime  of 
Margaret  Smith  the  widow.  Margaret  Smith  the  widow  died  in 
1857. 

The  testatpr  had  a  sister,  Ann  Lees,  who  survived  him,  and  also 
survived  his  daughter.  If  the  testator  had  had  no  child,  Ann 
Lees  would  have  been  his  heiress-at-law  and  sole  next  of  kin  at 
his  death.  She  was,  at  the  death  of  Margaret  the  daughter,  the 
sole  next  of  kin  of  the  testator  and  the  heiresfr-at-law  both  of  the 
testator  and  of  his  daughter  Margaret. 

After  the  death  of  the  widow,  the  question  arose  who  were 
entitled  under  the  gift  to  the  testator's  "  relations."  The  plain- 
tiffs, who  derived  title  under  Ann  Lees,  were  entitled,  if  the 
period  for  ascertaining  the  relations  who  were  to  take  was  the 
death  of  the  testator  or  the  death  of  Margaret  Smith  the  daughter. 
The  appellants  were  the  persons  who  answered  the  description  of 
the  testator's  next  of  kin  at  the  death  of  the  widow. 

The  Master  of  the  Rolls  made  a  decree  declaring  that  the  word 
^'  relations  "  was  equivalent  to  '^  next  of  kin,"  and  that  the  class 
of  next  of  kin  was  to  be  ascertained  at  the  death  of  the  testator. 
The  present  appeal  was  brought  from  the  latter  declaration  and 
the  directions  consequent  thereon. 

Mr.  B.  Palmer  and  Mr.  Little^  for  the  appellants.  —  In  this 
case  the  word  used  is  ^^  relations,"  and  although  the  Court,  to 
escape  from  the  indefiniteness  of  the  word,  construes  it  next  of 
kin  according  to  the  Statute  of  Distributions,  yet  the  case  stands 

on  a  different  footing  from  one  in  which  the  Statute  of 
*  115   Distributions  *  is   referred   to,   as   it   was    in   Bullock  v. 

Downes.  (a)  A  reference  to  the  Statute  of  Distributions 
primd  facie  refers  us  to  the  death  of  the  testator,  and  a  stronger 
context  is  necessary  to  alter  the  period  than  in  a  gift  containing 
no  such  reference.  The  gift  here  in  question  is  in  defeasance  of 
an  absolute  gift  to  his  only  child,  and  he  cannot  have  intended  to 
substitute  for  it  a  gift  which  would  take  effect  in  her  favour,  which 
this  would,  according  to  the  construction  put  upon  the  proviso  by 
the  Master  of  the  Bolls. 

(a)  25  Beav.  65 ;  9  H.  L.  Cas.  1. 
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[The  Lord  Chancellob.  — ^He  might  have  had  other  chUdren.] 

The  will  proceeds  on  the  footing  of  his  having  only  one  child, 
and  not  expecting  to  have  any  more.  Jones  v.  Colbeck(a)  is 
almost  identical  with  the  present  case,,  and  supports  oar  contention 
that  the  death  of  the  widow  is  the  period  for  ascertaining  the  class. 
Its  authority  is  recognized  in  Say  v.  Creed,  (6)  Bradley  v.  Bar- 
hto,  (tf)  and  Wharton  v.  Barker,  (d)  In  Tiffin  v.  Longman^  (e) 
relations  were  ascertained  at  a  fiiture  period.  Reyner  v.  Mow- 
tray  (jg)  is  an  authority  which  we  do  not  dispute,  but  it  had 
nothing  to  take  the  case  out  of  the  ordinary  rule.  Masters  r. 
Hooper^  (A)  is  of  the  same  nature ;  Briden  v.  Hewlett,  (i)  Clap* 
ton  V.  Bulmer,  (Jc)  are  in  our  favour.  The  cases  where  the  class 
has  been  ascertained  at  the  death  have  nearly  all  been  cases  of  a 
gift  for  life  with  remainder  over.  Ware  v.  Rowland,  (Z)  Bird  V. 
Luckie,  (m)  Ghundry  v.  Pinniger,  (n)  CoMe  v.  Cable,  (o) 
Downes  v.  Btdlock,  (/>)  is  in  the  same  category.  Where  **the  *  116 
gift  is  not  simply  in  remainder,  but  takes  place  in  substitu- 
tion for  a  previous  gift,  it  is  repugnant  and  absurd  to  construe  the 
substituted  gift  so  as  to  make  it  apply  only  in  favour  of  the  first 
taker,  when  the  testator  must  have  known,  that  person  to  be  the 
only  person  who  could  answer  the  description  if  applied  to  the 
time  of  his  death.  The  death  of  the  testator,  therefore,  cannot  be 
the  period  for  ascertaining  the  class,  and  the  words  must  be 
referred  to  the  period  of  distribution. 

Mr.  Selwyn  and  Mr.  Leonard  Field,  in  support  of  the  decree.  — 
Downes  v.  Bullock  is  in  substance  the  same  as  the  present  case.  It 
is  established  that  giving  a  particular  interest  to  an  individual  does 
not  in  the  least  affect  his  right  to  take  under  a  gift  over  to  persons 
answering  a  certain  description.  In  Seifferth  v.  Badham,  the  prin- 
ciple is  shown ;  the  testator  makes  specific  dispositions  up  to  a 

(a)  8  Ves.  88.  (A)  4  Bro.  C.  C.  207. 

(6)  6  Hare,  680.  (i)   2  Myl.  &  K.  90. 

(c)  5  Hare,  589.  (K)  6  Myl.  &  Cr.  108. 

(d)  4  K.  &  J.  483.  (0   2  Phil.  635. 

(e)  15  Bear.  276.  (m)  8  Hare.  301. 
{g)  8  Bro.  C.  C.  284. 

(n)  14  BeaT.  94 ;  1  De  G.,  M.  &  6.  602. 

(o;  16  Beav.  607-  ip)  26  Beav.  66.      • 
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certain  point,  ilien  leaves  the  property  to  devolve  according  to 
law. 

[The  Lord  Justice  Turner.  —  That  is  a  good  argument  in  favour 
of  holding  a  gift  to  next  of  kin  to  apply  to  those  answering  the 
description  at  the  death,  but  does  it  apply  to  a  gift  to  ^^rela- 
tions "  ?] 


lEn  V.  Longman,  which  is  used  against  us,  is  explained  in 
Gorbell  v.  Davison,  (a)  No  substantial  distinction  can  be  drawn 
from  the  fact  that  the  Statute  of  Distributions  is  not  mentioned ; 
it  still  comes  to  a  question  of  the  time  for  ascertaining  a  class, 
and  a  general  rule  must  prevail  unless  there  are  words  to  vary  it. 
The  arguments  on  the  other  side  are  disposed  of  by  the  judgments 
in  Ware  v.  Rowland^  (6)  Seifferth  v.  Badham,  (c)  and  Pearce  v. 
Vincent,  (d)  The  argument  there  was,  that  the  tenant  for 
♦  117  life  ought  to  be  excluded,  and  if  there  be  *  any  inference  at 
all  from  the  circumstance  of  the  tenant  for  life  being  a 
person  who  must  constitute  or  be  a  member  of  the  class  in  whose 
favour  the  ultimate  gift  is  made,  it  would  be  that  the  tenant  for 
life  ought  to  be  excluded^  not  that  a  different  time  for  ascertaining 
the  class  ought  to  be  chosen,  and  so  said  Vice-chancellor  KiN- 
DERSLEY  in  Lee  v.  Lee.  (e)  Urquhart  v.  Urquhart  (^)  was  very 
like  this  case,  and  there  the  next  of  kin  at  the  death  of  the  tes- 
tator took.  • 

[The  Lord  Justice  Turner.  —  Was  Say  v.  Creed  (h)  referred 
to?] 

No,  it  was  later  in  date.  The  principles  laid  down  in  Ghmdry  v. 
Pinniger  (i)  are  in  our  favour,  though  the  circumstances  were  too 
dissimilar  for  the  case  as  a  whole  to  have  any  bearing  on  the 
present.  JoneB  v.  Colbech  has  been  unfavourably  observed  upon  in 
Ware  v.  Rowland,  (6)  Urquhart  v.  Urquhart,  (k)  Ford  v.  Ford,  (l) 

(a)  IBBeay.  566.  (g)  13  Sim.  613. 

(6)  2  Phil.  635.  639.  (h)  5  Hare,  580. 

(c)  9  Beav.  370.  374.  (i)   1  De  G.,  M.  &  G.  502. 

(d)  2  Keen,  230.  (k)  13  Sim.  613.  627. 
(0  8W.  B.  443.  (0   6  Hare,  486,  495. 
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Wharton  v.  Barker y  (a)  Lee  v.  Lee^  (5)  and  Re  Barber^ s  Tru%L  (c) 
We  rely  on  Eaj/ner  v.  Mowbray ^  (d)  Ma8ter$  v.  Hooper ,  (e)  Bird  v. 
Luekiey  (^)  Holloway  v.  Holloway^  (K)  and  Wilkinson  v^  Garrett,  (%) 
as  being  in  our  favour,  and  in  the  last  of  these  eases  the  gift  over 
was  in  derogation  of  a  prior  absolute  gift,  as  in  the  present  case. 

Mr.  Benshaw  and  Mr.  Kekewich,  for  other  parties. 

Mr.  Palmer^  in  reply.  —  It  is  dangerous  to, rely  on  general 
expressions  without  regard  to  the  circumstances  of  the  particular 
cases  in  which  they  were  used.  The  observations  upon 
Jone$  V.  *  Colbeck  which  have  been  referred  to,  are  directed  *  118 
against  itfi  being  treated  as  laying  down  a  general  rule. 
They  do  not  impeach  it  as  an  unsound  decision  upon  the  construc- 
tion of  the  instrument  to  which  it  relates.  The  cases  cited  against 
us  may  be  divided  into  two  classes.  First,  cases  in  which  there  is 
a  simple  gift  for  life,  with  remainder  to  the  next  of  kin,  relations, 
or  heirs-at-law.  The  general  rule  in  favour  of  early  vesting  there 
fixea  upon  the  death  of  the  testator  as  the  period  for  ascertaining 
the  class.  Masters  v.  Hooper,  Lee  v.  Lee,  Pearce  v.  Vincent,  and 
Wilkinson  v.  Q-arrett  are  all  of  this  class ;  the  last  case  not  being 
one  in  which  the  gift  over  was  in  derogation  of  a  prior  gift,  but  a 
case  of  alternative  limitation.  Secondly,  cases  in  which  there  are 
introduced  into  the  will  words  of  contingency  or  futurity,  or  appar- 
ent contingency  or  futurity,  but  with  a  reference  to  the  Statute  of 
Distributions,  which  reference  points  to  the  testator's  death,  and 
prevents  the  words  of  contingency  or  futurity  having  effect.  Buir 
lock  V.  Downes,  Seifferth  v.  Badham,  Bird  v.  Luckie,  and  Holloway 
Y.  Hollovmy  are  all  of  this  class.  ^  These  are  two  classes  of  cases  to 
which  the  general  rule  is  applicable,  and  we  do  not  ask  the  Court 
to  shake  it.  The  present  is  not  such  a  case,  nor  is  any  case  referred 
to  on  the  part  of  the  respondents  as  being  at  all  like  the  present,  ex- 
cept UrquhartY.  Urqtihart  snxd  Wilkinsony.  Oarrett.  But  Urquhart 
V.  Urqtihart  is  in  reality  quite  unlike  the  present  case.  Nothing 
was  there  given  to  the  daughter  except  on  a  contingency  which  did 
not  happen,  and  the  will  was  so  framed  that  if  the  word  "  daugh- 

(a)  4  K.  &  J.  483.  (c)  4  Bro.  C.  C.  207. 

(6)  8  W.  R.  444.  (g)  8  Hare,  801. 

(c)  1  Sm.  &  Gif.  118.  122.  (A)  6  Ves.  399. 

(d)  3  Bro.  C.  C.  234.  (i)   2  CoU.  643. 
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ter "  had  b^een  written  instead  of  ^^  next  of  kin,"  the  will  would 
have  been  perfectly  logical  and  consistent.  In  Wilkinson  v.  Qar^ 
rett  there  ws(,s  no  gift  to  the  son  unless  he  attained  twenty-five ;  if 
he  did  not,  the  testator  gave  the  property  to  his  own  heirs,  execu^ 
tors,  or  administrators,  which  was  in  effect  saying  '^  in  that 

*  119   event  let  the  law  take  its  course."   *  Here  the  testator  gives 

to  a  person  who,  as  he  well  knew,  would  be  his  sole  heiress- 
airlaw  and  next  of  kin,  an  absolutely  vested  interest,  and  then 
provides  for  its  being  taken  away  in  certain  events,  giving  it  over 
to  his  '^  relations,"  without  any  reference  to  the  course  in  whidi 
the  law  would  carry  it,  and  describing  the  objects  of  gift  by  a  word 
which  can  only  mean  heir-at-law  or  next  of  kin  by  legal  construc- 
tion. To  apply  the  ordinary  rule  here  makes  the  testator  take  th^ 
property  away  from  his  daughter  in  a  certain  contingency,  only  t9 
give  it  back  to  her  by  another  description ;  for,  looking  at  the 
frame  of  tliis  will,  he  clearly  cannot  be  considered  to  have  con- 
templated having  other  children,  the  will  being  so  framed,  that  if 
the  daughter  died  in  his  lifetime  there  would  be  a  complete  intes- 
tacy beyond  the  widow's  interest.  In  such  a  case  as  this,  Janes  v. 
Colbeck  applies.  The  rdtio  decidendi  of  Sir  W.  Gbant  has  not 
been  rejected  in  later  decisions,  as  has  been  contended.  In  Whar- 
ton V.  Barker  J  (a)  the  Vice-Chancellor,  though  he  says  that  the 
circumstance  of  the  tenant  for  life  being  the  sole  next  of  kin  is 
not  alone  enough  to  vary  the  construction,  treats  it  as  being  a 
material  element  in  ascertaining  the  construction,  and  I  do  not 
dispute  his  view. 

[The  Lord  Chancellor.  —  What  principle  of  law  do  you  contend 
to  be  laid  down  in  Jones  v.  Cotteck;  ?] 

I  do  not  treat  it  as  laying  down  any  general  rule,  but  I  treat  it 
as  deciding  that  a  gift  to  relations  will  not  be  so  construed  as  to 
make  it  take  effect  in  favour  of  a  person  who  at  the  death  of  the 
testator  was  the  sole  next  of  kin,  and  had  an  absolute  gift  made  to 
her  in  a  particular  event  and  taken  away  in  favour  of  the  "  rela- 
tions "  in  another  particular  event.  This  case  possesses  all  the 
elements  on  which  Sir  W.  Grant  went  in  Jones  v.  Colbeck^ 

*  120    and  is  a  still  stronger  case,  there  not  having  there  been  *  an 

exhaustive  gift  of  every  thing  in  the  first  instance  to  the 

(a)  4  K.  &  J.  488. 
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daughter  and  a  taking  away  of  it  in  a  certain  event.  Then  as  to 
the  argument  that  the  class  may  be  ascertained  at  the  daughter's 
death,  there  is  no  authority  for  ascertaining  a  class  at  any  other 
period  than  either  the  death  of  the  testator  or  the  period  of  distri- 
bution. The  word  ^^  relations  "  does  not  point  to  any  time,  and 
there  is  no  ground  for  assuming  an  immediate  period.  Where 
there  is  a  contingent  gift  not  Testing  at  the  death  of  the  testator, 
and  there  is  nothing  to  point  to  any  particular  time,  the  period  of 
distribution  is  the  time  of  Testing.  Leake  t.  JBoiuMon,  (a)  Leemr 
inff  T.  Sherratt.  (&) 

Judgment  reserved. 

March  IS. 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case,  pro- 
ceeded as  follows : — 

All  parties  agree  that  the  word  "  relations  "  in  the  will  is  equiva- 
lent to  *'  next  of  kin, "  and  the  question  is,  at  what  time  was  the 
class  of  next  of  kin  to  be  ascertained ;  on  the  death  of  the  testator ; 
on  the  death  of  his  daughter  ;  or  on  the  death  of  the  widow  ? 

The  Master  of  the  Rolls  decided,  according  to  the  general  rule, 
that  the  death  of  the  testator  was  the  true  time.  But  the  respon- 
dents will  be  entitled  to  succeed*  if  it  was  either  the  death  of  the 
testator  or  the  death  of  the  daughter ;  and  .the  appellants  must 
make  out  that  the  true  time  was  the  death  of  the  widow. 

The  general  rule  was  considered  perfectly  well  settled  in 
the  late  case  of  Bullock  v.  Dovmes  in  the  House  of  *  Lords ;  *  121 
and  indeed  it  was  fully  admitted  by  Mr.  Palmer^  counsel 
for  the  appellants.  But  he  truly  said  there  are  exceptions  to  that 
rule,  —  either  where  the  testator  introduces  an  adverb  of  time 
expressly  postponing  the  period,  or  where  there  are  limitations  in 
the  will  inconsistent  with  his  intention  being  that  the  class  should 
be  ascertained  at  his  own  death. 

Such  limitations  I  do  think  are  to  be  found  in  this  will.  The 
testator  gives  to  his  daughter,  on  the  death  of  his  wife,  a  fee-simple 
in  his  real  estates  ;  devising  them  to  her  nominatimj ''  to  my  said 
daughter  Margaret  Smith,  her  heirs  and  assigns.  "  Can  it  be  sup- 
posed that  he  really  meant  the  same  Margaret  Smith,  under  the 

(a)  2  Meriy.  868.  (6)  2  Hare,  14. 
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designation  of  "  my  relations  "  (meaning  his  next  of  kin)  who  were 
to  take  ''  share  and  share  alike.  "  He  knew  that  she  was  his  sole 
heir-at-law  and  sole  next  of  kin.  But  the  individuals  to  take,  at 
the  death  of  his  daughter  without  issue  in  the  lifetime  of  his 
widow,  he  did  not  know,  and  he  describes  them  as  a  class,  and  he 
could  hardly  have  meant  this  class  to  be  ascertained  at  his  own 
death. 

Therefore,  I  cannot  agree  with  the  view  of  the  case  taken  by  the 
Master  of  the  Rolls. 

But  still  the  remainder  limited  after  the  death  of  the  widow 
must  vest  as  soon  as  possible,  and  I  can  see  no  reason  for  postpon- 
ing the  time  for  that  vesting  later  than  the  death  of  the  daughter 
without  issue  in  the  lifetime  of  the  widow.  This  may  well  have 
been  the  intention  of  the  testator.  What  would  be  the  state  of  his 
family  at  the  death  of  his  daughter  without  issue  he  could  not  tell ; 
but  having,  in  that  event,  no  direct  descendant,  he  probably  meant 
to  let  in  his  collateral  relations  or  next  of  kin,  who  could  then  be 
as  well  ascertained  as  at  the  death  of  his  widow. 

*  122        *  Therefore,  the  rule  of  law  and  the  intention  of  the  tes- 

tatof  seem  to  me  to  concur  in  fixing  the  death  of  the  daughter 
as  the  time  when  the  class  should  be  ascertained  and  the  remainder 
should  vest. 

I  am  not  aware  of  any  case  in  which  it  was  held  that  the  class 
should  be  ascertained  at  the  death  of  the  testator  at  variance  vrith 
this  construction  of  the  present  will ;  Seifferth  v.  Badham^  (a)  was 
chiefly  relied  upon  by  the  appellants :  but  there  is  a  manifest  dis- 
tinction between  the  testator's  supposed  intention  in  favour  of  or 
against  particular  persons,  and  a  clear  inference  that  from  his 
designation  of  a  person,  and  his  description  of  a  class,  he  could  not 
have  intended  the  person  designated  to  form  the  class.  I  would 
avoid  nice  and  refined  distinctions  in  construing  wills  according  to 
the  caution  of  the  Master  of  the  Rolls  in  that  case.  Jone%  v.  Col- 
beck  is  so  far  an  authority,  that  where  the  intention  of  the  testator 
is  clearly  expressed  to  postpone  the  ascertaining  of  the  class  beyond 
his  own  death,  this  intention  is  to  be  carried  into  effect. 

Upon  the  whole,  I  am  of  opinion  that  the  decree  should  be 
affirmed,  but  that  as  there  was  very  reasonable  ground  for  appeal- 
ing, and  we  do  not  decide  for  the  respondents  on  the  same  ground 

(a)  9  Beav.  870. 
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taken  by  the  Master  of  the  Rolls,  the  appeal  should  be  dismissed 
wiihoat  costs,  and  the  deposit  should  be  returned  to  the  appellants. 

The  Lord  Justice  Turner. — In  my  opinion  tlie  decision  of 
the  Master  of  the  Bolls  is  correct,  and  the  appeal  must  be 
dismissed. 

*  The  first  question  to  be  considered  appears  to  me  to  be  *  123 
what  estate  did  Margaret,  the  daughter,  take  ?  She  may 
have  taken  an  estate  .tail  in  one  moiety  immediate,  and  in  the  other 
moiety  expectant  on  the  death  of  Margaret  the  wife ;  or,  which  I 
think  is  the  better  opinion,  she  may  have  taken  a  vested  estate  in 
fee-simple  liable  to  be  divested  in  the  event  of  her  death  without 
issue  in  the  lifetime  of  Margaret  the  wife.  If  she  took  an  estate 
tail,  there  is  nothing,  so  far  as  I  can  seQ,  which  could  prevent  the 
remainder  from  immediately  vesting  in  the  relations,  that  is  the 
next  o£kin,  at  the  death  of  the  testator ;  if,  on  the  other  hand,  she 
took  a  vested  estate  in  fee-simple  liable  to  be  divested  in  the  event 
above  referred  to,  the  vesting  might  be  suspended  until  the  happen- 
ing of  that  event,  and  might  then  take  place  in  favour  of  the  next 
of  kin  at  the  death  of  the  testator  or  of  tlie  next  of  kin  at  the 
death  of  the  daughter ;  but  upon  what  ground  could  the  vesting  be 
suspended  until  the  death  of  the  widow,  or  could  it  take  effect  in 
favour  of  the  next  of  kin  at  her  death  ?  Upon  the  happening  of 
the  event  the  limitations  would  stand  thus :  To  the  widow  for  life, 
with  remainder  to  the  next  of  kin  of  the  testator;  and  the 
remainder  of  course  would  immediately  vest  and  there  would  be 
nothing  to  divest  it.  The  circumstance  of  the  gift  being  to  a  class 
makes  no  distinction  in  this  respect.  Smith  v.  Palmer  (a)  is  an 
authority  which  seems  to  me  to  have  an  important  bearing  upon 
this  case.  This  case,  indeed,  seems  to  me  to  be  more  strong  in 
favour  of  the  vesting  not  being  suspended  until  the  death  of  the 
tenant  for  life,  from  the  circumstance  of  the  subject  of  the  disposi* 
tion  being  real  and  not  personal  estate,  the  rule  in  favour  of 
vesting  being  more  strong  in  the  case  of  real  than  of  personal 
property. 

It  was  said,  however,  on  the  part  of  the  appellants,  *  that    *  124 
the  case  of  Janes  v.  Cclhech  governs  this  case ;  but  the  case 
of  Jones  V.  Colbeck  appears  to  me  to  be  clearly  distinguishable. 

(a)  7  Hare,  226. 
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In  that  case  not  only  was  the  disposition  of  personal  estate  only, 
not  of  real  estate,  but  the  vesting,  if  suspended  at  all,  was  neces- 
sarily suspended  until  the  death  of  the  tenant  for  life.  There  was 
no  intermediate  period  at  which  the  interest  of  the  next  of  kin 
could  vest.  Here,  if  the  interest  did  not  vest  at  the  death,  a  ques- 
tion which  the  circumstances  of  the  case  render  it  unnecessary 
to  decide,  there  is  no  ground  for  postponing  the  vesting  beyond 
the  death  of  the  daughter,  and  the  circumstance  of  the  relations 
coming  in,  as  they  were  clearly  intended  to  do,  by  way  of  substi- 
tution for  the  daughter,  is  certainly  not  favourable  to  the  vesting 
being  suspended  beyond  the  period  of  her  death.  With  respect  to 
the  authority  of  the  case  of  Joim%  v.  Colbech^  which  in  the  course 
of  the  argument  was  so  much  insisted  upon  on  the  one  side  and 
impeached  on  the  other,  it  is  not,  I  think,  necessary  for  us  to  give 
any  opinion,  but  I  have  no  hesitation  in  saying  that  the  ground  on 
which  the  decision  in  that  case  rested  seems  to  me  to  have  been 
perfectly  sound.  The  case,  as  I  understand  it,  proceeded  upon  this, 
that  the  testator  had,  by  his  will,  suflBciently  indicated  his  intention 
that  the  property  should  go  to  his  next  of  kin  at  the  death  of  his 
daughter.  Whether  that  conclusion  was  right  or  not,  and  I  am  by 
no  means  satisfied  that  it  was  wrong,  it  cannot,  I  think,  be  dis- 
puted, that  if  it  was  correct,  the  decision  was  well  founded.  In 
these  cases,  no  less  than  in  other  cases  of  dispositions  by  will,  the 
intention  of  the  testator,  if  sufficiently  expressed  or  indicated, 
must  govern,  and  the  question  in  each  case  must  be  whether  the 
intention  is  sufficiently  expressed  or  indicated.  It  is  not  a  question 
which  can  be  measured  by  rule.  In  determining  it  in  cases  of  this 
nature,  the  question  must  often  be  whether  the  testator  has 

*  125    intended  to  give  to  those  who  may  fill  *  a  particular  char- 

acter at  a  particular  time,  or  whether  he  has  meant  that 
the  property  should  go  as  the  law  would  give  it ;  a  question  not,  as 
I  venture  to  think,  to  be  determined,  at  all  events  where  the  dispo- 
sition is  of  personal  estate,  without  taking  into  consideration  the 
distinction  between  gifts  to  next  of  kin  simply  and  to  next  of  kin 
according  to  the  Statute  of  Distributions,  and  without  bearing  in 
mind  also  that  if  the  property  was  meant  to  go  as  the  law  would 
give  it,  it  may  not  have  been  necessary  for  the  testator  to  express 
that  intention.  I  agree  with  the  Lord  Chancellor  in  thinking  that 
there  should  be  no  costs  of  this  appeal. 
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In  the  Matter  of  THOMAS  WOOD,  a  Person  of  Unsound  Mind, 

AND 

In  the  Matter  of  The  Trustee  Act,  1860, 

AND 

In  the  Matter  of  the  Trusts  of  the  WiU  of  GEORGE  STORY. 

1861.    March  15.    Before  the  Lords  Justices. 

The  wife  of  a  lunatic  was  the  sole  surviving  trustee  of  a  sum  of  stock.  An 
order  was  made  appointing  new  trustees  in  the  place  of  the  married  woman 
and  the  deceased  trustees,  and  vesting  in  the  new  trustees  the  right  to  trans- 
fer the  stock. 

This  was  a  petition  for  the  appointment  of  new  trustees  of  the 
will  of  George  Story,  and  for  a  vesting  order. 

The  testator  died  in  1836,  leaving  a  will  by  which  he  appointed 
his  wife  Amelia  and  two  other  persons  his  executors,  and  directed 
a  sum  of  lOOOZ.  to  be  laid  out  in  government  securities,  and  held 
on  certain  trusts  for  his  widow  and  children.  . 

The  three  executors  proved  the  will,  and,  in  pursuance  of  the 
above  directions,  invested  1000/.  in  their  joint  names  in  new  81. 
per  cent  bank  annuities. 

•Some  time  afterwards  the  widow  intermarried  with  *126 
Thomas  Wood.  In  February,  1860,  he  was  found  a  lunatic 
by  inquisition,  and,  the  other  two  executors  having  died,  it  had 
now  become  impossible  to  obtain  payment  of  the  dividends,  as  the 
bank  would  not  pay  them  to  the  wife  without  the  husband's  con- 
currence. 

Tlie  cestuis  que  trust  presented  a  petition  for  the  appointment  of 
new  trustees  and  a  vesting  order. 

Mr.  Marten,  for  the  petitioners. 

[The  Lord  Justice  Turner  asked  whether  the  husband  could  be 
considered  a  trustee  within  the  meaning  of  the  Trustee  Act,  1850.] 

The  case  is  similar  in  principle  to  Ex  parte  Brad9haw,(a) 
where  it  was  held  that  the  husband  of  an  executrix  was  a  trustee 

(a)  2  De  G.,  M.  &  G.  900. 
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within  the  meaning  of  the  22d  section.  The  husband  in  such  a 
case  as  the  present  is  the  legal  owner  during  the  coverture,  and 
has  the  sole  power  of  disposition  over  the  stock,  though  he  has 
not  a  title  which  will  devolve  to  his  representatives.  The  case  is 
clearly  within  the  mischief  intended  to  be  remedied  hj  the  Act, 
and  it  is  submitted  that  it  comes  within  the  terms  of  the  Act. 
Sects.  2,  5, 32,  85 ;  Williams  on  Executors,  (a) 

Mr.  Caldecotty  for  the  committee,  asked  for  his  costs  out  of  the 
fund. 

Tlieir  Lordships  made  the  order  as  prayed,  and  gave  the  com- 
mittee his  costs  out  of  the  fund. 


♦127  *COOK  V.  DAWSON. 

1861.    March  18,  21.    Before  the  Lords  Justices. 

A  testator,  after  directing  his  debts  to  be  paid  by  his  executrix,  gave  his  real 
and  personal  estate  to  her  for  life,  and  if  she  found  the  rents  not  sufficient 
for  her  maintenance  and  comfort,  he  gave  her  full  power  to  mortgage  the 
real  estate  so  far  as  should  be  needful  for  her  maintenance  and  comfort.  Bdd, 
that  the  question,  whether  the  executrix  could  sell  the  real  estate  for  pay- 
ment of  debts,  was  too  doubtful  for  the  title  to  be  forced  upon  a  purchaser.^ 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls, 
that  the  executrix  of  Thomas  Dawson  was  not  able  to  make  a  good 
title  to  the  estates  devised  by  his  will. 

The  testator's  will,  dated  the  4th  of  July,  1859,  was  in  part  as 
follows :  — 

^'  First,  I  will  and  direct  that  all  my  just  debts,  funeral  and  tes- 
tamentary expenses  be  fully  paid  and  satisfied  by  my  executrix 

(a)  Part  8,  book  1,  c.  4. 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  845,  846 ;  Perry  Trusts,  §  808.  It  has 
become  a  settled  and  invariable  rule,  that  a  purchaser  shall  not  be  compelled  to 
accept  a  doubtful  title.  1  Sogden  Y.  A  P.  (8th  Am.  ed.)  885, 886  note  (<f),  and 
cases  cited;  Collard  v,  Sampson,  4  De  6.,  M.  &  6.  224,  note  (1),  and  cases 
cited;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  989,  and  note  (3)  ;  Fry  Specif.  Perfor. 
§  573  et  seq. 
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hereafter  named  as  soon  as  convenient  shall  be  after  my  decease." 
[The  testator  then,  after  giving  his  personal  estate  to  his  wife  for 
life,  proceeded  as  follows :]  "  I  give,  devise,  and  bequeath  to  my 
wife  Hannah  Dawson  all  and  singular  my  real  estate  situate  and 
being  at,  &c.  and  elsewhere,  and  that  she  shall  receive  the  rents, 
benefits,  and  annual  proceeds  thereof  for  and  during  the  term  of 
her  natural  life.  And  if  my  said  wife  finds  that  the  net  rents  and 
proceeds  of  the  said  real  estate  be  inadequate  and  not  sufficient  for 
her  proper  maintenance  and  comfort,  I  give  her  full  power  and 
authority  to  mortgage  the  said  real  estate  as  far  as  shall  be  need- 
ful for  her  maintenance  and  comfort." 

After  the  decease  of  his  wife,  the  testator  limited  the  real  and 
personal  estates  to  a  numerous  class  of  persons,  and  appointed  his 
wife  executrix. 

After  the  testator's  death  a  creditors'  suit  was  instituted,  to 
which  the  widow  was  the  sole  defendant.  A  decree  was  made  for 
sale  of  the  real  estate.  The  objection  was  taken  by  a  purchaser 
under  the  decree,  that  the  will  gave  the  executrix  no  power 
to  sell,  and  *  that  therefore  a  good  title  could  not  be  made.  *  128 
The  Master  of  the  Rolls  held  that  the  title  was  bad,  and  dis- 
charged the  purchaser,  (a)  From  this  order  the  present  appeal 
was  brought. 

Mr.  JRoundell  Palmer  and  Mr.  Nalder,  in  support  of  the  appeal. — 
A  general  direction  in  a  will  that  the  testator's  debts  shall  be  paid, 
will  charge  them  on  the  real  estate ;  a  direction  that  the  executor 
shall  pay  them  will  not  in  general  do'  so ;  but  where  there  is  a 
devise  of  real  estate  to  the  executor,  that  takes  away  the  restric- 
tive effect  of  the  direction  that  he  shall  pay,  and  the  real  estate  is 
charged,  at  all  events  all  the  real  estate  over  which  he  has  a  power 
of  disposition ;  and  here  the  executrix  has  a  power  of  disposing  of 
the  fee  by  virtue  of  the  authority  to  mortgage.  Clowdsley  v.  Pell^ 
ham  (6)  is  in  our  favour.  Finch  v.  Sattersley  (o)  is  on  all-fours 
with  the  present  case,  except  that  in  that  case  there  were  no  words 
sufficient  to  give  the  executrix  any  power  of  dealing  with  the  fee, 

(a)  29  Beav.  123. 

(6)  1  Eq.  Ca.  Abr.  198;  1  Vera.  411 ;  2  Vera.  229. 

(c)  3  Ku88.  345,  n. 
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which  makes  our  case  all  the  stronger.    Itobiiison  y.  Lowater  (joC) 
shows  that  a  charge  of  debts  enables  the  executor  to  sell.  . 

[  The  Lobd  Justice  Knight  Bruce.  —  Lord  St.  Leonards  has 
expressed  a  doubt  as  to  the  correctness  of  that  decision  ]  and  a 
doubt  from  such  a  quarter  deserves  attention.] 

In  Wrigley  v,  Syhes^  (6)  the  doctrine  was  perhaps  carried  too 
far.     But  we  submit  that  the  principle  of  Mobinson  v.  Lowater  is 
sound,  that  where  there  is  a  charge  of  debts,  and  the  legal  estate 
is  so  devised. that  there  cannot  be  a  sale  by  the  devisees,  the  exec- 
utors can  sell.     The  direction  that  the  executors  shall  pay 

*  129    the  debts  has  been  held  not  to  charge  the  real  *  estates, 

because  as  the  executor,  primd  facie^  can  only  deal  with 
the  personal  estate,  such  a  direction  is  held  equivalent  to  a 
direction  that  they  shall  be  paid  out  of  the  personal  estate,  but 
this  does  not  hold  where,  as  here,  the  executrix  has  the  power 
of  dealing  with  the  fee.  In  fact  it  is  questionable  whether  she 
does  not  take  the  fee.  Jarm.  on  Wills.  (<?)  Dormay  v.  Borror 
daile^  (d)  and  the  observation  of  Lord  Campbell  in  WoUtencroft 
v.  WoUtencroft^  (e)  support  our  contention. 

Mr.  Giffard  and  Mr.  W.  Pearson  appeared  for  the  purchaser, 
but  were  not  heard,  and  the  case  was  adjourned  till  the  21st. 

March  21. 

The  Lord  Justice  Knight  Bruce.  —  To  the  suit,  under  the 
decree  in  which  the  sale  before  us  has  been  made,  not  one  of  the 
testator's  numerous  devisees,  except  the  executrix,  has  been  made 
a  party,  nor  is  it  shown  that  any  one  of  them,  except  the  execu- 
trix, has  concurred  in  the  sale,  or  confirmed  it,  or  is  willing  to 
confirm  it.  Was  then  the  sale  which  the  decree  directed  ill  and 
ineffectually  directed  by  it  ?  I  think  that  it  was,  unless,  at  least, 
the  will  charged  the  fee-simple  with  the  payment  of  the  testator's 
debts.  Did  the  will  do  so  ?  This  question  of  construction  appears 
to  me  one  of  difficulty  and  doubt ;  of  difficulty  too  great,  and  doubt 
too  serious,  to  render  the  title  one  fit  to  be  forced  on  a  purchaser. 

(a)  6  De  G.,  M.  &  G.  272.  (d)  10  Beav.  263. 

(b)  21  Beav.  337.  (e)  2  De  G.,  F.  &  J.  847. 

(c)  Vol.  2,  p.  226  (2d  ed.). 
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The  conclusion,  therefore,  in  the  present  purchaser's  favour,  at 
which  the  Master  of  the  Bolls  has  arriyed,  appears  to  me  right. 

*  The  Lobd  Justice  Turner.  — This  is  one  of  those  cases  *  180 
in  which  a  Court  of  appeal  ought  not  to  disturb  the  order 
appealed  from,  except  upon  the  clearest  grounds.  One  Judge  of 
the  Court  has  pronounced  the  title  bad :  if  we  were  to  declare  it 
good,  our  decision  would  not  be  binding  on  adverse  claimants ;  and 
if  a  suit  should  be  instituted  to  impeach  the  purchaser's  title,  a 
future  Court  of  appeal  might  differ  from  us  in  opinion.  The  case 
ought,  therefore,  to  be  clear  to  demonstration  before  we  interfere 
with  the  order  discharging  the  purchaser.  I  have  examined  the 
authorities,  and  do  not  think  the  case  by  any  means  clear.  The 
title  may  be  good  if  Finch  v.  Sattersley  ought  to  be  followed,  but  I 
find  that  Judges  of  the  Court  have  expressed  doubts  whether  that 
case  ought  to  be  followed.  I  am  of  opinion,  therefore,  that  the 
title  in  the  present  case  ought  not  to  be  forced  upon  a  purchaser. 


•In  the  Matter  of  RICHARD  BLANCHARD  a  Solicitor,   ♦  ISl 

AND 

In  the  Matter  of  The  Trustee  Act,  1850. 

AND 

In  the  Matter  of  the  Trusts  of  LE  DOULCET'S  Mortgage  Deed. 
1861.    March  4,  5,  21.    Before  the  Lobds  Justices. 

The  cestuis  que  trust  under  a  deed,  the  trustee  of  which  was  a  solicitor,  pre- 
sented a  petition  in  the  matter  of  the  solicitor  and  in  the  matter  of  the  Trustee 
Act,  alleging  that  the  trustee  had  taken  the  benefit  of  the  Insolvent  Acts,  had 
repudiated  the  trusts,  refused  to  discharge  his  duties  as  trustee  and  otherwise 
misconducted  himself  in  the  trusts,  and  praying  the  appointment  of  a  new 
trustee  in  his  place  and  a  vesting  order.  The  trustee  denied  or  offered 
explanations  of  the  various  imputations  against  him,  claimed  a  balance  to  be 
due  to  him,  and  objected  to  being  removed  from  the  trusteeship.  An  order 
was  made  by  the  Vice-Chancellor  according  to  the  prayer  of  the  petition. 

Eddy  on  appeal,  that  the  32d  section  of  the  Trustee  Act  does  not  give  the  Court 
jurisdiction  under  the  Act  to  displace  a  trustee  who  is  desirous  of  continuing 
in  the  trust.'  

*  See  Lewin  Trusts  (5th  £ng.  ed.),  611, 767,  note  (c)  ;  Coombes  v.  Brookes, 
*  L.  B.  12  Eq.  61,  63. 
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Edd,  also,  that  the  trustee  could  not,  under  the  summary  jurisdiction  of  the 
Court  over  solicitors,  be  removed  from  the  trust  for  acts  done  by  him,  not  in 
the  character  of  solicitor  or  in  any  relation  immediately  arising  out  of  that 
character,  but  in  the  character  of  trustee,  and  that  the  order  could  not  be 
sustained.^ 

This  was  an  appeal  by  Mr.  Richard  Blanchard,  a  solicitor,  from 
an  order  made  by  Vice-Chancellor  Stuart  upon  the  petition  of 
Edmond  Louis  le  Doulcet  and  Honorine  Hedwige  le  Doulcet,  pre- 
sented in  the  matter  of  the  said  Richard  Blanchard,  a  solicitor  of 
this  Court,  and  in  the  matter  of  the  Trustee  Act,  1850,  and  of  the 
trusts  of  the  mortgage  deed  of  Edmond  Louis  le  Doulcet,  Eliza- 
beth Ad^le  le  Doulcet,  now  de  Cantelon,  and  Honorine  Hedwige 
le  Doulcet,  and  whereby  it  was  ordered  as  follows :  — 

"  That  Charles  Francis  Trower  in  the  petition  named  be  ap- 
pointed a  trustee  of  the  said  indenture  dated  the  28th  July,  1848, 
in  substitution  for  the  said  Richard  Blanchard,  the  trustee  in  the 
said  indenture  named,  without  prejudice  to  any  question  as  to  the 
right  of  Edmond  Louis  le  Doulcet  and  Honorine  Hedwige  le  Doul- 
cet to  make  the  said  Richard  Blanchard  personally  answerable  for 
any  deficiency  in  respect  of  the  principal  sum  of  300/.  and 
*  132  interest  secured  *  by  the  said  indenture,  and  that  the  mes- 
suage and  land  comprised  in  the  said  indenture  of  the  28th 
July,  1843,  do  vest  in  the  said  Charles  Francis  Trower  for  all  the 
estate  and  interest  of  the  said  Richard  Blanchard  therein  as  such 
trustee  as  aforesaid,  to  be  held  by  the  said  Charles  Francis  Trower 
upon  the  trusts  by  the  said  indenture  and  by  the  notice  dated  the 
18th  November,  1855,  declared  and  constituted,  or  such  of  them 
as  are  now  subsisting  or  capable  of  taking  effect,  but  subject  to 
any  equity  of  redemption  therein,  and  subject  to  a  charge  of  38!. 
6«.  8d.,  with  interest  thereon,  and  to  such  other  charge  or  lien 
(if  any)  as  the  same  are  now  subject  to,  and  that  the  right  to  sue 
for  and  recover  the  sum  secured  by  the  said  indenture,  and  any 
interest  in  respect  thereof,  do  also  vest  in  the  said  Charles  Francis 
Trower  as  such  trustee.  And  that  it  be  referred  to  the  proper 
taxing  master  to  tax  the  said  Edmond  Louis  le  Doulcet  and 
Honorine  Hedwige  le  Doulcet  their  costs  of  and  relating  to  the 
said  application.    And  it  is  ordered,  that  such  costs,  when  taxed, 

I  See  2  Dan.  Ch.  Fr.  (4tli  Am.  ed.)  1S41. 
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be  paid  by  the  said  Richard  Blanchard  to  the  said  Edmond  Louis 
le  Doulcet  and  Honorine  Hedwige  le  Doulcet." 

The  petition  on  which  this  order  was  made  stated  a  case  which 
it  will  not  be  necessary  to  go  through  in  detail.     Mr.  Blanchard 
had  been  the  solicitor  of  the  petitioners  and  their  sister.    In  1843 
the  three  Le  Doulcets  requested  him  to  procure  them  an  invest- 
ment for  300/.)  and  the  money  was  accordingly  invested  on  the 
security  of  a  mortgage  by  demise  of  leasehold  property  made  to 
Mr.  Blanchard  as  a  trustee  for  them  and  containing  a  power  of 
sale.     In  1845  the  mortgagor  became  bankrupt,  and  the  interest 
from  that  time  fell  into  arrears.     The  trustee  took  the  benefit  of 
the  Insolvent  Acts  in  1860,  and,  as  the  petitioners  alleged,  con- 
cealed this  fact  from  them,  so  that  they  did  not  discover  it 
till  December,  1869.    *  In  1866,  the  petitioners  and  their  *  138 
sister  and  her  husband  served  on  Mr.  Blanchard  a  notice 
requiring  him  to  exercise  the   power  of  sale,  but  he  had   never 
done  so.    The  petition  further  alleged  that  Mr.  Blanchard    had 
from  1849  to  1862  been  in  the  occupation  of  the  property,  that  he 
had  subsequently  let  it,  and  paid  nothing  to  the  cestuis  que  trusty 
that  he  had  then  allowed  it  to  remain  untenanted  and  get  out  of 
repair,  and  that  a  forfeiture  for  non-payment  of  ground  rent  had 
only  been  prevented  by  Mr.  Trower's  paying  it  on  behalf  of  the 
cestuis  que  trusty  that  Mr.  Blanchard  had  refused  to  sell  when 
eligible  offers  were  made  by  purchasers,  and  that  he  had  repudi- 
ated the  character  of  trustee  and  claimed  full  costs  for  business  done 
by  him  as  a  solicitor.    There  were  various  other  allegations  of 
misconduct,  but  the  above  will  sufficiently  show  the  nature  of  the 
case   made.     Mr.  Blanchard  entered  into  evidence   to  disprove 
some  of  the  imputations  against  him,  offered  explanations  of  the 
rest,  claimed  a  balance  to  be  due  to  him,  and  objected  to  being 
removed.    The  Vice-Chancellor,  however,  considered  that  a  case 
had  been  made  out  for  removing  him,  and  that  the  Court  had 
jurisdiction  to  do  so  upon  the  petition,  and  his  Honor  made  the 
order  under  appeal. 

Mr.  Malins  BJii  Mr.  Speed,  for  the  appellant,  contended,  that 
the  Trustee  Act  gave  no  jurisdiction  to  remove  a  trustee  who 
desired  to  continue  in  the  trust,  and  that  a  suit  must  be  instituted 
for  that  purpose ;  since  a  trustee  had  a  right  to  have  his  accounts 
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taken,  and  an  appointment  of  a  new  trustee  under  the  Act  would 
be  no  discharge  to  the  old  trustee.  That  the  general  authority  of 
the  Court  over  solicitors  could  not  be  exercised  in  respect  of  acts 
done  by  a  solicitor  not  in  that  character  or  in  any  relation  immedi- 
ately connected  with  it,  but  only  in  the  character  of  trustee. 
They  further  urged,  that  even  if  the  trustee  could  be  re- 

*  134   moved  *  there  was  no  jurisdiction  to  make  him  pay  the 

costs.  They  referred  to  Re  Bridgman,  (a)  Re  Woodbum^s 
Tru9t^  (li)  Re  Primrosej  (<?)  and  sections  17,  36,  51,  of  the  Trus- 
tee Act. 

Mr,  Haddan^  in  support  of  the  order.  —  The  petition  is  inti- 
tuled in  the  matter  of  the  solicitor,  and  the  Court  under  its 
general  jurisdiction  over  solicitors  can  remove  the  appellant  for 
misconduct;  w\)fin  he  is  removed  the  trusteeship  is  vacant,  and 
then  the  Trustee  Act  will  clearly  apply.  Apart  from  this,  the 
trustee's  refusal  to  act  brings  his  case  within  the  earlier  sections 
of  the  Trustee  Act.  It  is  a  known  practice  to  remove  trustees 
under  the  Bankrupt  Act ;  here  the  trustee  has  become  insolvent, 
which  is  at  least  as  good  a  ground  for  his  summary  removal.  Re 
Biitterfield,  (d)  Re  Barnes,  (e)  The  Court  has  jurisdiction  to 
order  the  trustee  to  pay  costs :  Manners  v.  Charlesworth,  (jg^ 
which  was  decided  upon  a  clause  very  similar  in  its  wording  to  the 
Slst  section  of  the  Trustee  Act.  In  Re  Primrose^  the  assignees 
were  strangers  to  the  trust.  Re  Aitkin^  (A)  shows  that  the  Court 
may  interfere  in  a  case  like  this  by  virtue  of  its  summary  jurisdic- 
tion over  solicitors. 

Mr.  Modinsj  in  reply. 

Judgment  reserved. 

March  21. 

The  Lord  Justice  Turner,  after  stating  the  order  appealed  from, 
proceeded  as  follows :  — 

(a)  1  Drew.  &  Sm.  164.  (d)  Seton  Dec.  899,  403  (2d  ed.). 

(b)  1  De  G.  &  J.  333.  (e)  Seton  Dec.  415. 

(c)  23  Beav.  590,  599. 

{g)  15  Apr.  1833,  Jemmett^s  Sttgden^s  Acts  (2d  ed.),  p.  156,  but  see  contra. 
Re  Third  Burnt  Tree  Building  Society,  16  Sim.  296. 
(h)  4  B.  &  Aid.  47. 
[106] 


BE  BLANCHARD.  *  134 

Tlie  only  material  questions  raised  by  this  appeal  are, 
•  whether  the  Court  had  jurisdiction  under  the  Trustee  Act  *  185 
to  naake  the  order  complained  of,  and  whether  the  order 
could  properly  be  made  under  the  general  jurisdiction  exercised  by 
this  Court  over  its  solicitors  and  officers.  It  is  not  necessary,  in 
order  to  determine  these  questions,  to  enter  into  the  details  of  the 
case.  It  is  sufficient  to  state  that  the  petition  on  which  this  order 
was  founded  states  a  mortgage  for  securing  the  sum  of  800/.  made 
to  the  appellant,  who  was  at  that  time  the  solicitor  of  the  petition- 
ers, in  trust  for  the  petitioners  and  their  sister,  whose  interest  has 
since  become  vested  in  them ;  and  that  the  petition  alleges  that 
the  appellant  has  repudiated  the  trust,  has  refused  to  discharge  the 
duties  imposed  upon  him  by  it,  and  has  otherwise  misconducted 
himself  in  the  discharge  of  those  duties, —  facts  which  are  in  dis- 
pute between  the  parties — the  appellant  excusing  himself  on 
various  grounds  from  the  imputations  which  are  made  against  him, 
and  claiming  a  balance  to  be  due  to  him  on  account  of  the  trust. 

With  respect  to  the  jurisdiction  under  the  Trustee  Act,  the  case, 
I  think,  wholly  depends  on  the  thirty-second  section  of  the  Act, 
for  although  it  was  attempted  in  argument  to  bring  the  case  within 
some  of  the  earlier  sections,  which  provide  for  the  cases  of  trustees 
refusing  to  do  certain  acts,  it  is  clear  that  the  preliminaries  required 
by  those  sections  were  not  observed,  and  the  case,  therefore,  can- 
not be  brought  within  the  enactments.  It  is  to  be  observed,  too, 
that  these  earlier  sections  do  not  extend  to  the  appointment  of  new 
trustees,  but  merely  provide  the  means  of  doing  the  acts  which  the 
trustee  has  refused  to  do.  Looking  then  to  the  thirty-second  sec- 
tion of  the  Act,  was  it  intended  to  extend  to  displacing  trustees 
who  were  desirous  to  continue  in  the  trust,  and  appointing  others  in 
their  place,  and  especially  to  displacing  trustees  and  appoint- 
ing others  on  the  ground  of  *  alleged  misconduct  in  the  *186 
trustees  to  be  displaced,  which  is  the  case  before  us  ?  I 
think  not.  The  language  of  the  section,  although,  no  doubt,  very 
general  and  extensive,  does  not  seem  to  me  to  be  adapted  to  such 
cases.  It  is, ''  whenever  it  shall  be  found  expedient,"  words  which 
seem  to  me  to  import  that  the  section  was  meant  to  apply  to 
cases  in  which  there  might  be  a  question  of  expediency,  but  there 
could  scarcely  by  possibility  be  any  case  of  a  continuing  trust  (and 
it  is  to  such  trusts  the  section  applies)  in  which  it  would  not  be 
expedient  that  a  delinquent  trustee  should  be  removed  and  a  new 
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trustee  appointed  in  his  place.  Whatever  doubt,  however,  there 
might  be  upon  the  very  general  words  of  this  section,  seems  to  me 
to  be  removed  by  the  context  of  the  Act.  At  the  time  when  this 
Act  passed,  every  trustee  had  the  right  to  have  his  accounts  taken 
in  this  Court  in  the  presence  of  all  the  parties  interested  under 
the  trust,  so  that  all  might  be  bound,  and  to  have  any  balance 
which  might  be  found  due  to  him  on  the  result  of  the  account  paid 
(or  perhaps  in  some  cases  of  urgency  it  might  be  secured  to  him), 
before  "he  was  denuded  of  the  trust  estate,  and,  except  so  far 
as  recent  legislation  may  have  altered  the  case  as  to  parties,  I 
believe  every  trustee  has  still  such  rights.  This  Act  does  not  pro- 
fess to  alter  the  rights  of  trustees  in  these  respects,  and  I  see  noth- 
ing contained  in  it  which  in  any  way  indicates  any  intention  to  do 
so ;  but  if  the  construction  of  the  thirty-second  section  which  is 
contended  for,  be  maintained,  it  will  most  undoubtedly  do  so, 
and  to  a  very  serious  extent.  How  are  these  rights  of  displaced 
trustees  to  be  preserved  consistently  with  the  thirty-fourth  section, 
which  gives  power  to  the  Court  to  vest  the  property  in  the  new 
trustees ;  with  the  thirty-sixth  section,  which  provides  that  neither 
the  appointment  of  the  new  trustees  nor  the  transfer  of  the  prop- 
erty shall  discharge  the  former  trustees  further  than  as  they 

•  187    would  be  discharged  by  the  appointment  of  new  *  trustees 

under  a  power ;  and  with  the  thirty-seventh  section,  which 
enables  the  appointment  of  the  new  trustees  and  the  transfer  of  the 
property  to  be  made  upon  the  application  of  any  of  the  persons 
beneficially  interested,  whether  under  any  disability  or  not  ?  for 
although  it  is,  as  I  believe,  usual,  and  certainly  it  has  been  our 
practice  in  lunacy,  upon  applications  for  the  appointment  of  new 
trustees  by  persons  having  partial  interests,  to  require  the  other 
persons  interested  to  be  served,  the  Act  does  not  in  terms  so 
require,  and  it  has  not  been  unusual  to  dispense  with  service  on 
all  parties.  Upon  these  grounds  it  appears  to  me,  as  I  intimated 
in  Sodson^B  CasCj  (a)  that  the  thirty -second  section  of  the  Act 
gave  no  power  to  remove  the  appellant  from  the  trust,  and  conse- 
quently that  the  order  of  the  Vice-Chancellor,  so  far,  if  at  all,  as 
it  proceeded  upon  that  section,  cannot  be  maintained. 

Then  as  to  the  powers  of  the  Court  in  respect  of  the  general 
jurisdiction  which  it  exercises  over  solicitors.     I  apprehend  that 

(a)  9  Hare,  IIS. 
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these  are  powers  exercised  by  the  Court  only  in  respect  of  acts 
done  by  a  solicitor  in  that  character,  or  in  some  relation  immedi- 
ately arising  out  of  it,  as  was  the  case  in  the  Matter  of  Aitkin, 
not  in  cases  where  the  solicitor  stands  in  quite  a  distinct  and  dif- 
ferent position,  as  in  this  case  in  the  position  of  trustee,  and 
where  the  acts  complained  of  are,  as  in  this  case  they  are,  inci- 
dental to,  or  consequent  upon,  his  filling  that  position,  and  not  the 
position  of  a  solicitor ;  and  I  do  not  think  that  the  fact  of  the 
appellant  having  become  trustee  in  consequence  of  his  having  been 
the  solicitor,  could  for  this  purpose  alter  the  character  of  his  acts ; 
but  even  supposing  that  the  Court  could  under  any  circumstances 
have  exercised  this  jurisdiction  by  removing  the  appellant, 
I  think  that  it  could  not  be  justified  in  *  doing  so  without  *  138 
some  account  or  inquiry.  The  case  was  ingeniously  put  by 
Mr.  Haddan  thus,  that  the  Court  had  power  to  remove  the  appel- 
lant under  the  general  jurisdiction,  and  then  to  fill  up  the  trust 
under  the  statutory  jurisdiction ;  but  for  the  reasons  already  given 
I  think  this  view  of  the  case  cannot  be  maintained.  I  am  of 
opinion,  therefore,  that  the  order  of  the  Vice-Chancellor  must  be 
discharged,  without  prejudice  to  any  question,  and  that  the  proper 
order  to  be  made  is,  that  the  original  petition  be  dismissed  without 
costs  ;  the  costs  paid  under  the  order  to  be  refunded,  and  no  costs 
of  the  appeal.  I  regret  this  result,  as  I  fear  that  it  may  lead  to 
further  litigation,  but  I  see  no  means  by  which  the  result  can  be 
avoided,  unless  the  parties  have  the  good  sense  either  to  adopt  the 
order  which  I  recommended  at  the  hearing,  or  to  refer  all  the 
questions  between  them  to  some  gentleman  who  may  judge  more 
calmly  than  their  own  feelings  will  permit  them  to  do.  Of  course 
it  will  be  quite  understood  that  I  have  not  meant  to  give  any 
opinion  whatever  upon  the  merits  or  demerits  of  any  part  of  the 
case. 

The  Lord  Justice  Knight  Bbuce  concurred. 
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•  139  *  SMITH  V.  MATTHEWS. 

In  the  Matter  of  MATTHEWS'S  SETTLEMENT. 

1860.    July  12.    August  8.    1861.    March  6,  7,  22.    Before  the  Lords  Jus- 
tices. 

When  the  Court  is  called  upon  to  establish  or  act  upon  a  trust  of  lands,  it  must 
not  only  be  manifested  and  proved  by  writing  signed  by  the  person  by  law 
enabled  to  declare  the  trust  that  there  is  a  trust,  but  it  must  also  be  mani- 
fested and  proved  by  writing  signed  as  above  what  the  trust  is.^ 

Where  an  equitable  estate  in  fee  descended  on  a  married  woman,  the  Court,  by 
virtue  of  her  equity  to  a  settlement,  settled  the  estate  on  her  during  her  life, 
but  held  that  the  possible  estate  by  curtesy  of  her  husband  could  not  be  inter- 
fered with.' 

A  settlement  of  the  personal  estate  of  an  intestate  directed  in  favour  of  a  mar- 
ried woman,  who  was  his  sole  next  of  kin,  though  her  husband,  being  his 
administrator,  could  obtain  possession  of  it  at  law.' 

The  principal  question  raised  by  this  appeal  was,  whether  a 
trust  could  be  fixed  upon  certain  lands  called  the  Dorn  lands  for 
the  benefit  of  the  respondent  Mrs.  Matthews  or  of  her  and  her 
children. 

George  Matthews,  the  husband  of  Mrs.  Matthews,  was  formerly 
seised  in  fee  of  the  Dorn  lands,  subject  to  an  equitable  mortgage 
by  deposit  of  title-deeds  to  William  Brooks,  and,  as  it  appeared, 
also  subject  to  another  equitable  mortgage.  He  also  formerly 
carried  on  the  business  of  a  grocer  at  Chipping  Norton  in  a  house 
of  which  he  was  owner  in  fee,  subject  to  a  legal  mortgage  in  fee 
which  he  had  made  to  the  trustees  of  his  marriage  settlement  for 
securing  lOOOZ.  He  appeared  to  have  been  an  improvident  man, 
addicted  to  intemperance,  and  in  the  year  1852  his  circumstances 
had  become  extremely  embarrassed.  Stephen  Clark,  the  brother 
of  Mrs.  Matthews,  who  was  one  of  the  trustees  of  the  marriage 
settlement,  and  was  also  one  of  Matthews's  largest  creditors,  was 
applied  to,  and  an  arrangement  was  entered  into  between  him  and 

>  See  Lewin  Trusts  (6th  Eng.  ed.),  46;  Steere  ».  Steere,  6  John.  Ch.  1; 
Freeport  v.  Bartol,  3  Greenl.  340 ;  Arms  o.  Ashley,  4  Pick.  71 ;  Abeel  o.  Rad- 
cliff,  13  John.  297 ;  Rutledge  v.  Smith,  1  McCord  Ch.  119 ;  Perry  Trusts,  §  83. 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  535,  536,  and  note  (6). 

*  See  Lewin  Trusts  (5th  Eng.  ed.)  535 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  90- 
92,  and  in  notes;  Scott  v.  Spaahett,  8  Mac.  &  G.  599,  note  (2). 
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Matthews,  which  was  carried  into  effect  by  two  deeds  of  the  31st 
of  July,  1852. 
By  the  first  of  these  deeds,  after  reciting  to  the  effect 

*  that  George  Matthews  was  seised  in  fee  of  the  freehold  *  140 
hereditaments  thereinafter  described  and  intended  to  be 
thereby  conveyed,  subject  to  an  equitable  charge  thereupon  to 
William  Brooks  for  securing  750!.  and  interest  and  to  the  exec- 
utors of  Edward  Brooks  for  securing  250Z.  and  interest,  and  that 
George  Matthews  was  possessed  of  and  entitled  to  certain  house- 
hold goods  and  furniture,  stock  in  trade,  fixtures,  book  and  other 
debts  in  his  trade  of  a  grocer,  and  also  to  certain  horses,  carts, 
and  other  things  belonging  to  his  said  business,  and  that  George 
Matthews  was  indebted  to  Stephen  Clark  in  the  sum  of  1200/., 
with  an  arrear  of  interest  on  his  promissory  note,  and  was  in- 
debted to  other  persons  in  the  course  of  his  trade  in  divers  sums, 
which  he  was  unable  to  discharge,  and  which  with  the  before-men- 
tioned debts  amounted  to  3980/.^  and  that  Matthews,  being  desir- 
ous of  giving  up  his  business  and  of  discharging  his  debts,  had  agreed 
with  Clark  to  convey  and  assign* to  him  all  his  said  real  and  per- 
sonal estate  and  effects,  in  discharge  of  the  debt  due  to  Clark  and 
upon  condition  that  Clark  should  take  upon  himself  the  above- 
mentioned  debts,  and  that  it  had  been  agreed  between  the  parties 
that  1200!.  should  be  considered  the  purchase-money  of  the  free- 
holds, Matthews  conveyed  the  Dorn  lands  to  Stephen  Clark  in 
fee,  subject  to  the  charges  for  750Z.  and  250Z.,  and  assigned  to 
him  absolutely  his  household  goods  and  furniture,  plate,  linen, 
china,  and  implements  of  household  and  all  his  stock  in  trade  and 
fixtures,  and  all  horses,  carts,  and  other  things  incident  or  belong- 
ing to  the  trade,  and  all  book  and  other  debts  due  to  liim,  and  the 
good-will  of  the  trade,  and  all  books  and  papers  relating  to  it,  with 
the  usual  power  of  attorney  and  covenants  for  title,  and  with  a 
covenant  by  Matthews  not  to  carry  on  business  as  a  grocer  within 
ten  miles  from  the  town-hall  of  Chipping  Norton  without  Clark's 
consent.     Clark  by  the  same  deed  released  Matthews  from 

*  the  12007.  and  interest,  and  covenanted  to  pay  the  other    •  141 
debts,  making  up  the  residue  of  the  3980!.  and  to  indem- 
nify Matthews  therefrom. 

By  the  other  deed  Matthews  demised  the  Chipping  Norton  house, 
subject  to  the  1000!.  mortgage,  to  Stephen  Clark  for  a  term  of 
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years  at  the  rent  of  QOL,  determinable  bj  Clark  at  the  end  of  any 
year  by  giving  six  months'  notice. 

Upon  the  execution  of  these  deeds  Stephen  Clark  entered  into 
possession  of  the  Dorn  lands  and  paid  the  debts  which  he  had 
agreed  to  pay.  He  carried  on  the  business  for  the  benefit  of  Mrs. 
Matthews  and  her  children  and  debited  himself  with  the  rents  of 
the  Dorn  property  in  favour  of  Mrs.  Matthews. 

Soon  after  the  date  of  the  deeds  Stephen  Clark  wmte  a  letter  to 
Mr.  Brooks,  who  was  entitled  to  the  150L  charge  on  the  Dorn  lands, 
in  which  the  following  passage  occurred :  "  With  respect  to  my 
present  arrangement,  the  business  shall  be  carried  on  twelve 
months  for  the  benefit  of  Mrs.  A.  Matthews  and  family,  then  in  that 
period  shall  be  able  to  learn  respecting  it.  I  have  taken  the  whole 
responsibility  upon  myself,  and  hope  and  trust,  with  the  assistance 
of  Mrs.  M.  and  a  proper  person,  the  business  may  command 
respect." 

In  April,  1853,  Stephen  Clark  wrote  a  letter  to  Mr.  Brooks 
relating  to  a  policy  on  the  life  of  Matthews,  on  which  Mr.  Brooks 
claimed  to  have  a  charge.  In  -this  letter  the  following  passage 
occurred  :  "  I  trust  you  are  aware  that  it  is  no  personal  advantage 
to  myself  for  you  to  resign  it  into  my  hands,  neither  would  I  ask 
you  were  it  not  for  the  benefit  of  Mrs.  M.  and  the  family, 

*  142    •  but  I  consider  it  is  my  place  to  do  all  I  can  for  their  good, 

as  there  seems  no  other  person  to  act  for  them." 
In  June,  1853,  Stephen  Clark  wrote  to  an  uncle  of  Matthews  a 
letter  complaining  of  the  ill-behaviour  of  Matthews,  which  was  in 
part  as  follows :  "  You  cannot  suppose  I  could  have  any  other 
motive  in  taking  to  this  business  but  for  the  good  of  his  wife  and 
family,  thinking  and  hoping  I  might  see  him  an  altered  character. 
That  has  now  failed,  and  we  have  decided  upon  having  a  deed  of 
separation  drawn  up  between  him  and  his  wife." 

In  October,  1853,  a  separation  took  place  between  Matthews  and 
his  wife.  On  this  occasion  two  deeds  dated  the  1st  October,  1853, 
were  executed.  By  the  first  of  these,  the  separation  deed,  the  policy 
of  insurance  which  was  held  by  William  Brooks  as  a  collateral 
security  for  his  mortgage  debt  and  a  reversionary  interest  which 
George  Matthews  had  in  the  10002.  due  to  the  trustees  of  his  settle- 
ment, were  assigned  to  Stephen  Clark  on  trusts,  which  it  is  not 
necessary  to  state  in  detail,  being  trusts  for  Mrs.  Matthews  for  life 
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for  her  separate  use,  then  for  her  husband  for  his  life,  and  then  for 
the  children.  By  the  other  of  these  deeds  the  equity  of  redemption 
in  the  Chipping  Norton  property  was  conveyed  to  a  trustee  in  trust 
for  Stephen  Clark  absolutely  in  fee. 

On  the  8th  of  December,  1853,  Stephen  Clark,  having  paid  off 
the  mortgage  money  due  to  William  Brooks,  received  from  him  the 
title-deeds  to  the  Dorn  lands  and  signed  and  gave  him  the  follow- 
ing memorandum :  — 

"  Memorandum.  —  The  imdersigned  Stephen  Clark  having  paid 
off  the  principal  sum  of  750Z.  and  interest  charged  upon  certain 
freehold  property  belonging  to  Mr.  George  Matthews  at 
Dorn  grounds  in  Worcestershire  and  *  a  life  policy  in  the  *  148 
Provident  Office,  the  several  under-mentioned  deeds  and 
writings  have  been  this  day  delivered  by  the  said  William  Brooks 
to  the  said  Stephen  Clark  as  the  trustee  of  the  real  and  personal 
estate  of  the  said  George  Matthews,  the  said  Stephen  Clark  hereby 
undertaking  to  be  responsible  for  the  same  and  to  indemnify  the 
said  William  Brooks  from  all  claims  and  demands  whatsoever 
which  may  hereafter  be  made  against  him  in  respect  of  such  deeds. 
Dated,"  &c. 

Stephen  Clark  died  on  the  18th  of  October,  1858,  intestate,  leav- 
ing Mrs.  Matthews  his  heiress-at-law  and  sole  next  of  kin,  and 
thus  the  legal  estate  in  the  Dorn  lands  descended  upon  her. 
Stephen  Clark  was  also  at  his  decease  entitled  in  fee  to  an  estate 
called  Primsdown  subject  to  a  legal  mortgage.  Up  to  this  time 
Mrs.  Matthews  had  resided  in  the  Chipping  Norton  house  and 
managed  the  business  under  the  advice  and  direction  of  Stephen 
Clark,  and  she  continued  t<5  reside  there.  In  May,  1859,  letters  of 
administration  to  Stephen  Clark's  estate  were  granted  to  Matthews. 
In  the  following  month  the  suit  of  Smith  v.  Matthews  was  insti- 
tuted by  a  creditor  for  the  general  administration  of  the  estate, 
and  in  July,  1859,  the  usual  decree  was  made. 

In  June,  1859,  Mrs.  Matthews  and  her  children  presented  a 
petition  to  the  Master  of  the  Rolls  in  the  Matter  of  the  Trustee 
Act,  1850,  and  in  the  matter  of  her  marriage  settlement,  praying 
for  the  appointment  of  new  trustees  of  that  settlement,  which 
petition  by  leave  of  his  Honor  was  amended,  so  as  to  pray  also  for 
VOL.  ui.  8  [  113  ] 
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the  appointment  of  new  trustees  of  the  deeds  of  31st  July,  1862, 
and  Ist  October,  1853.  The  plaintiflF  Smith  shortly  afterwards 
took  out  a  summons  in  the  suit  asking  that  Mrs.  Matthews  might 

deliver  up  to  George  Matthews  possession  of  the  Chipping 
*  144    Norton  house  and  the  ♦  grocery  business,  stock  in  trade, 

&c.,  and  of  the  Dorn  lands.  This  summons  was  adjourned 
into  Court,  and  ultimately,  on  the  23d  of  January,  1860,  an  order 
was  made  in  the  matter  and  in  the  cause  as  follows :  — 

^'  His  Honor  being  of  opinion  that  the  said  grocery  business,  and 
the  stock  in  trade,  goods,  and  effects  thereto  belonging,  are  the 
sole  and  separate  property  of  the  said  defendant  Ann  Matthews, 
and  that  the  said  lands  at  Dorn  aforesaid  and  the  said  house  and 
premises  at  Chipping  Norton  belong  to  the  defendant  Ann  Matthews 
for  her  separate  use  for  her  life,  with  remainder  to  her  children 
who  were  living  at  the  date  of  the  indenture  of  the  31st  of  July, 
1852,  this  Court  doth  not  think  fit  to  make  any  order  on  the  appli- 
cation of  the  said  O.  B.  Smith." 

The  order  went  on  to  direct  that  Samuel  Phipps  and  James 
Phipps  should  be  appointed  trustees  of  the  grocery  business,  stock 
in  trade,  &c.,  and  of  the  marriage  settlement  and  of  the  freehold 
premises  comprised  in  the  indentures  of  the  31st  of  July,  1852, 
and  of  the  indenture  of  the  1st  of  October,  1853,  and  the  usual 
vesting  order  was  made. 

The  husband  appealed  against  this  order,  the  plaintiff  not  taking 
any  part  in  the  proceedings  on  the  appeal,  which  did  not  affect  the 
interests  of  the  creditors,  the  estate  of  Stephen  Clark  being,  in 
any  view  of  the  case,  amply  sufficient  for  the  payment  of  his  debts. 
The  case  came  on  before  tjieir  Lordships  on  the  12th  of  July,  1860, 
and  it  being  at  that  time  understood  that  Stephen  Clark's  interest 
in  all  the  real  estate  was  only  equitable,  it  was  arranged  that  the 
case  should  be  treated  as  if  Mrs.  Matthews  had  filed  a  bill  to 
enforce  her  equity  to  a  settlement,  and  their  Lordships  declined  to 
decide  the  question,  whether  Stephen  Clark  had  made  himself  a 
trustee  of  the  property,  until  the  question  of  the  wife's  equity  to 
a  settlement  had  been  determined! 
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Jolj  12.     AagUBt  3. 
*  Mr.  Bounddl  Palmer  and  Mr.  Eddis^  for  Mrs.  Mat-    *  145 
thews.  —  Under  the  circumstances  of  this  case,  the  whole 
property  ought  to  be  settled.     Barrow  v.  Barrow,  (a) 

Mr.  Selwyn  and  Mr.  Leonard  FUldj  for  the  husband.  —  The 
wife's  equity  to  a  settlement  extends  only  to  property  which  cannot 
be  got  at  without  the  assistance  of  a  Court  of  Equity,  and,  there- 
fore, does  not  extend  to  any  of  the  personal  property  in  the  present 
case,  since  the  husband,  as  administrator,  can  obtain  it  at  law. 
There  has  been  a  considerable  provision  made  for  the  wife  by  her 
marriage  settlement,  and  the  Court  will  not  settle  upon  her  the 
whole  of  what  it  has  jurisdiction  to  settle.    Be  JSrskine's  Trust  (6) 

Their  Lordships  held  that  the  whole  property  ought  to  be  settled, 
and  made  an  order  accordingly.^  Before  it  was  drawn  up,  how- 
ever, it  was  discovered  that,  as  stated  above,  Stephen  Clark  had, 
at  his  death,  the  legal  estate  in  the  Dorn  lands,  and  it  therefore 
became  necessary  to  decide  whether  Mrs.  Matthews  could  establish 
a  present  right  to  them,  independently  of  her  husband,  on  the 
ground  that  Stephen  Clark  had  made  himself  a  trustee  for  her. 

1861.    March  6,  7. 

Mr.  Selwyn  and  Mr.  Leonard  Field,  for  the  husband.  —  There 
is  nothing  whatever  to  fix  a  trust  in  the  Dorn  lands.  There  are 
vague  indications  of  an  intention  on  the  part  of  Stephen  Clark  to 
deal  with  them  for  the  benefit  of  Mrs.  Matthews  and  her  children, 
but  there  is  nothing  to  bind  him.  The  deeds  are  incon- 
sistent with  *the  idea  of  a  trust;  trusts  are  declared  of  *146 
the  policy,  which  shows  that  when  the -parties  intended  a 
trust  they  declared  it.  That  Clark  paid  Mrs.  Matthews  the  rents 
of  the  Dorn  lands  does  not  prove  him  to  have  been  a  trustee  ;  he 
probably  intended  to  apply  all  this  property  for  the  benefit  of  Mrs. 
Matthews  and  her  children,  and  in  part  performance  of  this  inten- 
tion he  voluntarily  paid  her  the  rent ;  but  this  could  not  bind  him 
to  carry  out  his  intention  any  further. 

Mr.  Bowndell  Palmer  and  Mr.  JEddis,  for  Mrs.  Matthews.  — 

(a)  5  De  G.,  M.  &  G.  782.  (h)  1  K.  &  J.  302. 

>  See  Scott  v.  Spashett,  8  Mac.  &  G.  699,  note  (2),  and  cases  cited. 
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The  memorandum  of  8th  December,  1853,  contains  a  distinct 
admission  by  Stephen  Clark  that  he  received  the  deeds  of  the 
Dorn  property  as  trustee.  Whether  any  trust  attached  on  the 
Chipping  Norton  property  it  is  needless  to  consider,  for  the  equity 
to  a  settlement  gives  Mrs.  Matthews  all  she  needs  as  to  that.  As 
to  the  Dorn  lands  we  have  a  clear  admission  of  a  trust,  and  evi- 
dence is  admissible  to  show  what  the  trust  was.  The  Statute  of 
Frauds  does  not  require  an  admission  in  writing  of  the  particulars 
of  a  trust.  As  regards  an  agreement,  all  its  terms  must  be  found 
in  a  signed  writing ;  but  as  regards  a  declaration  of  trust  the 
statute  is  satisfied  when  the  legal  owner  admits  in  writing  that  be 
is  only  a  trustee.  There  is,  however,  an  admission  by  Stephen 
Clark  of  a  trust  for  Mrs.  Matthews  and  her  family  in  the  letter 
written  by  him  soon  after  the  execution  of  the  deeds  of  July,  1852.  i 

The  word  "  responsibility  "  would  not  have  been  used  with  refer- 
ence to  a  business  of  which  he  was  the  beneficial  owner ;  it  implies 
liability  for  the  benefit  of  another. 

[The  Lord  Justice  Knight  Bruce.  —  Have  you  any  authority 
for  the  position,  that  when  you  have  a  writing  showing  that  there 
is  a  trust  you  may  establish  its  terms  by  parol  evidence  ?] 

*  147        *  Dqk  V.  Hamilton  (a)  is  in  favour  of  that  position.     If 

the  seventh  section  of  the  Statute  of  Frauds  be  compared 
with  that  relating  to  agreements  the  difference  is  striking.  The 
statute  is  satisfied  by  holding  that  a  man  cannot  be  made  a  trustee 
unless  there  is  an  admission  of  trusteeship  under  his  hand. 

[The  Lord  Justice  Turner.  —  Do  you  not  thus  let  in  the  mis- 
chief against  which  the  statute  was  intended  to  guard  ?] 

No  ;  the  danger  to  be  guarded  against  is  the  defrauding  a  man 
by  establishing  him  to  be  a  mere  trustee  on  parol  evidence. 

[The  Lord  Justice  Turner. — The  statute  was  intended  to 
guard  against  perjury  as  well  as  fraud.  You  let  in  the  risk  of  per- 
jury as  between  the  eestuis  que  trust."] 

To  guard  against  that  does  not  seem  to  have  been  so  much  the 
object.     Morton  v.  Tewart  (6)  is  very  like  the  present  case. 

(a)  2  Phil.  266.  (b)  2  Y.  &  C,  C.  C.  67. 
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[The  Lord  Justice  Turner.  —  Might  not  that  case  proceed  on  the 
ground  of  fraud  ?] 

That  ground  does  not  appear  from  the  judgment  to  have  been 
the  one  mainly  relied  on.  In  the  present  case,  however,  we  have 
evidence  in  writing ;  the  memorandum  proves  a  trust  of  real  and 
personal  estate,  and  shows  that  Clark  held  the  Dorn  ground  for 
the  purposes  of  the  trust.  The  deed  and  letters  show  what  the 
trust  was  as  to  the  personal  estate.  The  trust  was  acted  upon,  and 
Mrs.  Matthews  had  possession  under  it.  If  the  case  were  one  of 
agreement,  there  are  acts  of  part  performance  which  would  take 
the  case  out  of  the  statute.  Surcome  v.  Pinniger.  (a)  But  the 
doctrine  of  part  performance  is  applicable  to  trust  as  well  as  to 
agreement,  and  the  payment  of  rent  is  a  sufficient  part  perform- 
ance. Supposing  there  was  a  trust  of  real  and  personal  estate 
referred  to  in  a  written  document,  evidence  must  be  admissible  to 
show  that  the  trusts  mentioned  in  certain  other  documents 
were  the  *  trusts  referred  to,  as,  in  the  case  of  a  plan  re-  *  148 
ferred  to  in  an  agreement,  evidence  is  admissible  to  show 
which  is  the  plan.    Farster  v.  Rale.  (6) 

Mr.  Selwyn,  in  reply.  —  To  satisfy  the  seventh  section  of  the 
statute  there  must  be  a  writing  showing  what  is  comprised  in  the 
trust,  and  what  the  trust  is.  The  letters  do  not  help  the  respon- 
dent's case,  for  none  of  them  refer  in  any  manner  to  the  Dorn 
lands.  The  memorandum,  if  it  proves  a  trust  at  all,  proves  a 
trust  for  George  Matthews.  The  object  of  the  statute  was  to 
exclude  parol  evi4ence  as  to  a  trust  of  land.  As  to  part  perform- 
ance, the  principle  of  the  rule  of  the  Court  on  that  subject  is,  that 
a  person  who  has  made  a  parol  agreement,  and  then  induced  the 
oliier  party  to  act  upon  it  to  his  prejudice,  shall  not  be  allowed  to 
set  up  the  statute.  The  doctrine,  therefore,  cannot  apply  where 
the  other  party  has  not  altered  his  position  on  the  faith  of  the 
agreement.  The  costs  applicable  to  the  settled  estate  ought  to  be 
thrown  on  that  estate,  including  the  costs  of  the  petition  for 
appointing  new  trustees. 

Judgment  reserved. 

(a)  8  De  G.,  M.  &  G.  671.  (6)  3  Ves.  695. 
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March  22. 


The  Lord  Justice  Turner,  after  concisely  stating  the  facts,  pro- 
ceeded as  follows : — 

Mrs.  Matthews,  as  heiress-at-law  of  Stephen  Clark,  having  at  his 

death  taken  the  legal  estate  in  fee  in  the  Dom  lands,  her  husband 

George  Matthews  became  entitled  in  her  right  to  the  rents,  unless 

Stephen  Clark  had  constituted  himself  trustee  of  the  lands, 

*  149    in  which  case  *  Mrs.  Matthews  might  be  entitled  to  the 

rents,  under  the  trust,  if  it  was  for  her  separate  use^  or,  if  it 
was  not,  by  way  of  settlement  or  provision,  in  consequence  of  the 
estate  being  in  trust ;  subject,  in  either  view,  to  the  question,  what 
would  be  the  effect  of  the  legal  estate  having  descended  on  her,  a 
question  which  I  mention  only  to  lay  it  out  of  the  case,  it  not 
being,  as  I  think,  necessary  for  us  to  give  any  opinion  upon  it. 
The  case,  I  think,  may  well  be  disposed  of  upon  the  question 
whether  Stephen  Clark  had  constituted  himself  a  trustee.  The 
Master  of  the  Bolls  has  thought  that  he  had,  and  has  declared 
accordingly,  and  this  is  the  point  which  the  appeal  more  immedi- 
ately brings  before  us. 

The  circumstances  of  the  case  certainly  lead  to  the  inference 
that  a  trust  for  the  separate  use  of  Mrs.  Matthews  may  have  been 
intended,  and  they  are  such  as  would  incline  us  to  hold  that  the 
trust  was  created ;  but  the  case  must  be  decided  not  upon  inferences 
merely,  or  according  to  inclination,  but  according  to  the  rules  of 
law.  A  Court  of  justice  cannot  be  too  careful  not  to  allow  the 
rules  of  law  to  be  frittered  away  either  by  suspicion  or  prejudice. 

The  law  which  governs  the  question,  whether  a  trust  for  the 
benefit  of  Mrs.  Matthews  can  be  fixed  upon  the  Dorn  lands,  is  to  be 
found  in  the  seventh  section  of  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  by  which  it  was  enacted  that  all  declarations  or  creations  of 
trust  or  confidences  of  any  lands,  tenements,  or  hereditaments  shall 
be  manifested  and  proved  by  some  writing  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will  in  writ* 
ing,  or  else  they  shall  be  utterly  void  and  of  none  effect,  and  in 
determining  the  question  we  must  look  to  what  has  been 

*  150    decided  on  the  construction  ♦  of  this  section.     Lord  Alvan- 

LEY,  in  dealing  with  the  subject  in  Farster  v.  Hale,  (a)  has 

(a)  3  Ves.  707. 
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tbns  expressed  himself.  The  case  before  him  was  this :  A  gen- 
tleman named  Burdon  had  a  share  in  a  colliery,  and  the  suit  was 
for  the  purpose  of  fixing  a  trust  upon  this  share  for  the  benefit  of 
Burden's  partners  in  a  bank  in  which  he  was  also  concerned. 
Lord  Alvanley  says  this :  "  The  circumstance  that  no  notice  was 
taken  of  any  persons  concerned  with  Burdon  in  that  share  of  the 
colliery  demised  to  him,  nor  any  notice  or  intimation  given  in  his 
life  to  the  partners  in  the  colliery  by  those  of  the  bank,  that  they 
were,  as  to  his  share,  partners  with  him,  is  certainly  in  favour  of 
the  defendants ;  but  it  is  insisted,  that  though  their  names  do  not 
appear  upon  the  lease,  nor  that  they  publicly,  even  by  inquiry,  ever 
busied  themselves  about  the  colliery,  yet,  in  fact,  an  agreement 
took  place,  that  he  should  be  trustee  as  to  his  fourth  for  them  and 
himself  in  equal  shares  ;  and  they  say,  they  can  make  it  out  satis- 
factorily to  the  Court,  and  within  the  Statute  of  Frauds,  and  that 
not  by  any  formal  declaration  of  trust,  but  by  letters  under  his 
hand  signed  by  him,  in  which,  as  they  allege,  he  admitted  himself 
such  trustee  ;  and  that  under  the  true  meaning  of  the  statute  it  is 
sufficient,  if  it  appears  in  writing  under  the  hand  of  a  person  hav- 
ing a  right  to  declare  himself  a  trustee ;  and  that  is  equivalent  to 
a  formal  declaration  of  trust.  I  am  of  that  opinion  certainly,  as 
far  as  the  question  arises  upon  the  statute.  It  was  contended  for 
the  defendants,  that  there  is  great  danger  in  taking  a  declaration 
of  trust  arising  from  letters  loosely  speaking  of  trusts,  which  might 
or  might  not  be  actually  and  definitely  settled  between  the  parties, 
with  such  expressions  as  "  our, "  "  your, "  &c.,  intimating  some 
intention  of  a  trust ;  that  upon  such  grounds  the  Court  may  be 
called  upon  to  execute  the  trust  in  a  manner  very  difierent 
from  that  intended,  and  that  it  is  *  absolutely  necessary,  *  151 
that  it  should  be  clear  from  the  declaration  what  the  nature 
of  the  trust  is,  or  it  cannot  be  executed.  That  I  certainly  admit. 
The  question,  therefore,  is,  whether  sufficient  appears  to  prove  that 
Burdon  did  admit  and  acknowledge  himself  a  trustee  ;  and  whether 
the  terms  and  conditions,  upon  which  he  was  a  trustee,  sufficiently 
appear.  I  do  not  admit  with  the  defendants,  that  it  is  absolutely 
necessary  that  he  should  have  been  a  trustee  from  the  first.  It  is 
not  required  by  the  statute  that  a  trust  should  be  created  by  a 
writing ;  and  the  words  of  the  statute  are  very  particular  in  the 
clause  (sect.  7),  respecting  declarations  of  trust.  It  does  not  by 
any  means  require  that  all  trusts  shall  be  created  only  by  writing ; 
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but  that  they  shall  be  manifested  and  proved  by  writing ;  plainly 
meaning  that  there  should  be  evidence  in  writing,  proving  there 
was  such  a  trust.  Therefore,  unquestionably,  it  is  not  neces- 
sarily to  be  created  by  writing,  but  it  must  be  evidenced  by  writ- 
ing ;  ^  and  then  the  statute  is  complied  with  ;  and  indeed  the  great 
danger  of  parol  declarations,  against  which  the  statute  was 
intended  to  guard,  is  entirely  taken  away.  I  admit  it  must  be 
proved  in  toto^  not  only  that  there  was  a  trust,  but  what  it  was." 

The  construction  thus  put  upon  this  section  of  the  statute  has 
never,  so  far  as  I  am  aware,  been  disputed.  The  cases  of  Dale  v. 
Hamilton  and  Morten  v.  Tewart,  which  were  cited  in  tlie  argument 
before  us,  are  in  no  respect  at  variance  with  it.  In  each  of  those 
cases,  the  purpose  and  objects  of  the  trusts  appeared  by  the  writ- 
ings which  were  relied  on,  and  so  far  from  being  disposed  to  dissent 
from  what  Lord  Alvanley  said,  I  entirely  agree  in  it,  and  think 
that  he  has  put  a  most  reasonable,  sound,  and  just  construction 
upon  the  section.  I  take  it,  therefore,  that  when  this  Court  is 
called  upon  to  establish  or  act  upon  a  trust  of  lands  by 

*  152   declaration  *  or  creation,  it  must  not  only  be  manifested 

and  proved  by  writing,  signed  by  the  party  by  law  enabled 
to  declare  the  trust,  that  there  is  a  trust,  but  it  must  also  be  mani- 
fested and  proved  by  writing,  signed  as  required,  what  that  trust 
is.  The  question  we  have  to  consider  is,  whether  there  is  any 
such  manifestation  and  proof.  First  the  deeds  were  relied  on,  but 
none  of  the  deeds  seem  to  me  to  contain  any  indication  of  a  trust 
of  these  lands.  Reliance  was  then  placed  upon  some  letters  of 
Stephen  Clark's,  but  these  letters  refer  to  the  business,  and  are 
equally  silent  as  to  any  trust  of  these  lands.  The  main  reliance, 
however,  was  placed  upon  the  memorandum,  which  was  signed  by 
Stephen  Clark  when  he  paid  off  Brooks's  mortgage  and  got  posses- 
sion of  the  title-deeds  of  these  lands,  which  memorandum  was  in 
these  terms :  [His  Lordship  here  read  tl\e  memorandum.] 

It  is  this  memorandum  which  seems  to  me  to  create  the  only 
serious  diflSculty  in  the  case,  but  I  think  it  by  no  means  improba- 

>  See  Perry  Tnista,  §  79  rf  aeq. ;  Pinnock  ».  Clough,  17  Vt.  608 ;  Browne 
Statute  of  Frauds,  §  104 ;  McCubbin  r.  Cromwell,  7  Gill  &  J.  167 ;  Barrell  p. 
Joy,  16  Mass.  221 ;  Hutchinson  v,  Tindall,  2  Green  Ch.  867 ;  Lane  v,  Ewing, 
81  Missou.  75 ;  Jenkins  c.  Eldredge.  8  Story,  294 ;  Lewin  Trusts  (5th  Eng.  ed.), 
45-47 ;  Steere  v.  Steere,  5  John.  Ch.  1 ;  Lerned  v,  Wannemacher,  9  Allen,  416 ; 
Sanborn  v.  Chamberlin,  101  Mass.  416. 
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ble  that  in  speaking  of  himself  as  a  trustee  in  that  memorandum 
Stephen  Clark  may  have  meant  no  more  than  that  he  considered 
himself  to  be  a  trustee  with  reference  to  the  obligation  which  he 
had  undertaken  for  the  payment  of  George  Matthew^s  debts,  and 
at  all  events  the  memorandum  does  not  show  what  was  the  trust 
to  which  it  refers,  and  I  think,  therefore,  that  no  trust  in  favour 
of  Mrs.  Matthews  can  be  founded  upon  it.  It  was  attempted  to 
meet  this  difficulty  by  coupling  the  letters  with  the  memorandum 
and  treating  the  memorandum  as  declaring  the  same  trusts  of  the 
lands  as  had  been  declared  by  the  letters  of  the  business,  but  the 
memorandum  does  not  refer  to  the  letters.  There  is  no  evidence 
to  connect  them,  and  even  if  they  were  connected  I  very  much 
doubt  whether  we  could  consistently  with  the  statute  be  justified  in 
applying  the  trusts  of  the  business  to  the  lands  in  question. 

*  Upon  the  whole,  therefore,  my  opinion  is,  that  the  case  *  163 
of  Mrs.  Matthews  as  to  these  lands  cannot  be  supported. 
I  am  the  better  satisfied  with  this  conclusion  from  the  conflicting 
character  of  the  parol  evidence,  from  the  circumstance  that  in 
some  of  the  deeds  express  trusts  are  declared  of  parts  of  the 
property  purchased  by  Stephen  Clark,  and  from  the  difficulty  there 
is  in  supposing  that  Stephen  Clark  could  intend  by  such  ambigu- 
ous and  doubtful  instruments  either  to  provide  for  his  sister  or  to 
deprive  himself  of  the  power  of  dealing  with  these  lands,  which 
would  be  the  necessary  consequence  of  the  trust  being  fixed  upon 
them.  The  doctrine  of  part  performance  was  attempted  to  be 
brought  in  in  support  of  Mrs.  Matthews's  case,  but  I  do  not  think 
it  can  avail  her.  There  is  nothing  in  the  nature  of  part  perform- 
ance except  the  voluntary  payment  of  rent,  and  it  would  be  going 
somewhat  too  far  to  say  that  Stephen  Clark  by  voluntarily  paying 
rent  for  the  land  could  constitute  himself  tnistee  of  the  fee.  The 
consequence  of  this  decision  must  be,  that  the  order  of  the  Mas- 
ter of  the  BoUs  must  be  discharged  so  far  as  it  appoints  a  trustee 
of  the  Dorn  lands.  I  think  that  the  interest  of  the  mortgage  on 
Primsdown  should  be  kept  down  out  of  the  settled  estate. 

The  Lord  Justice  Knight  Bruce.  —  Not  without  regret  I  have 
arrived  at  the  same  conclusion  as  the  Lord  Justice  on  the  question 
of.  trust.  We  do  not  touch  the  husband's  possible  tenancy  by  the 
curtesy  in  the  real  estate  of  which  we  direct  a  settlement,  and,  so 
£&r  as  I  am  concerned,  for  this  reason,  that,  in  my  opinion,  we 
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have  not  jurisdiction  to  order  anj  settlement  which  shall  interfere 
with  it.i 

*  154       *  All  parties  by  their  counsel  consenting  that  their  Lord- 

ships shall  deal  with  this  case  in  the  same  manner  as  if  a 
bill  had  been  filed  by  the  said  Ann  Matthews  to  obtain  a  settie- 
ment  upon  her  and  her  children  of  the  real  and  personal  estate 
of  her  late  brother  Stephen  Clark,  or  of  such  part  thereof  as 
their  Lordships  shall  think  fit  to  direct ;  and  it  appearing  that  all 
the  real  estate  of  the  intestate  Stephen  Clark  other  than  the  free- 
hold lands  at  Dorn  was  equitable  estate ;  and  all  parties  by  their 
counsel  consenting  that  this  Court  should  determine  the  questions 
of  the  equity  of  the  defendant  Ann  Matthews  to  have  the  real  and 
personal  estate  of  the  intestate  Stephen  Clark  or  part  thereof 
(other  than  the  said  freehold  lands  and  premises  at  Dorn)  settled 
upon  her  and  her  children ;  and  their  Lordships  not  thinking  fit 
to  decide  the  question  in  the  pleadings  mentioned,  whether  any 
part  of  the  real  and  personal  estate  (except  the  freehold  lands  and 
premises  at  Dorn)  was  held  by  the  said  intestate  as  a  trustee  for 
the  separate  use  of  the  defendant  Ann  Matthews:  Order,  that  so 
much  of  the  order  dated  23d  January,  1861,  as  directs  that  S. 
Phipps  and  J.  Phipps  therein  respectively  named  be  appointed 
trustees  of  the  freehold  premises  comprised  in  the  said  indenture 
of  the  31st  day  of  July,  1852  (being  the  said  freehold  lands  and 
premises  at  Dorn),  and  as  directs  that  the  said  lands  should  vest 
in  such  trustees,  be  discharged.  Declare,  that  the  said  Stephen 
Clark  was  not  at  the  time  of  his  death  a  trustee  of  the  said  free- 
hold lands  and  premises  at  Dorn.  Declare,  that  the  freehold 
house  at  Chipping  Norton  and  the  grocery  business  carried  on 
there,  and  the  freehold  farm  called  Primsdown,  ought  to  be  settled 
in  trust  for  the  defendant  Ann  Matthews  during  her  life  for  her 
separate  use,  free  from  anticipation ;  and  as  to  the  said  grocery 

business  with  remainder  to  her  children  ;  and  as  to  the  said 

*  155   house  *  at  Chipping  Norton  and  the  said  freehold  farm  at 

Primsdown,  during  the  life  of  the  defendant  Ann  Matthews 
only  (the  said  grocery  business  not  to  be  converted  into  money, 
but  to  be  retained  in  specie).  Declare,  that  the  interest  on  the 
mortgage  debt  secured  on  the  said  Primsdown  Farm  is  to  be  paid 
and  kept  down  out  of  the  setUed  estate  of  the  defendant  Ann 

1  See  Lewin  Trusts  (5th  Eng.  ed.),  585,  586,  Dote  (6). 
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Matthews,  and  decree  the  same  accordingly.  And  it  is  ordered,  that 
all  proper  and  necessary  deeds  and  instruments  for  the  purpose  of 
carrying  into  effect  the  above  declaration  and  decree  be  settled  by 
the  Judge  (the  costs  of  all  parties  of  and  incident  to  the  prepara- 
tion, approval,  and  execution  thereof  to  be  raised  and  paid  out  of 
the  property  to  be  comprised  therein). 

[The  order  then  proceeded  to  give  directions  for  winding-up  the 
personal  estate  of  Stephen  Clark,  the  clear  residue,  if  any,  being 
ordered  to  be  settled  upon  trust  for  Mrs.  Matthews  for  life,  with 
remainder  to  her  children.] 


♦CHARLTON  v.  WEST.  *156 

1861.    April  17.    Before  the  Lords  Justices. 

Where  a  defendant  is  of  unsound  mind,  not  found  so  by  inquisition,  and  the 
plaintiff  applies  for  the  appointment  of  a  guardian  ad  litem,  Che  practice  is 
to  appoint  the  solicitor  to  the  suitors^  fund ;  but  if  the  application  be  made 
by  the  family  of  the  defendant,  this  practicie  does  not  prevail,  and  any  suita- 
ble person  may  be  appointed.' 

This  was  a  partition  suit,  in  the  course  of  which  one  of  the 
defendants  became  of  unsound  mind,  but  was  not  found  so  by 
inquisition.  His  family  agreed  in  the  choice  of  a  person  to  be  his 
guardian  ad  litem^  and  applied  to  the  Master  of  the  Bolls,  to  whose 
Court  the  cause  was  attached,  to  appoint  him.  His  Honor  made 
the  order,  but  the  registrar  considering  that  the  practice  was  to 
appoint  the  solicitor  to  the  suitors'  fund  in  such  cases,  and  not 
being  satisfied  that  the  attention  of  the  Master  of  the  Rolls  had 
been  fully  called  to  point,  declined  to  draw  up  the  order  without 
the  matter  being  again  mentioned  to  the  Court.  His  Honor, 
upon  its  being  mentioned;  recommended  the  application  being 
made  to  the  Lords  Justices. 

Mr.  RoundeU  Palmer  and  Mr.  J.  N.  Biggins  appeared  in  support 
of  the  application. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  177,  476. 
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The  Lord  Justice  Knight  Bruce.  —  When  an  application  for 
the  appointment  of  a  guardian  ad  litem  to  a  defendant  of  unbound 
mind,  not  found  so  by  inquisition,  is  made  by  the  plaintiff,  it 
appears  to  be  the  usual  practice  to  appoint  the  solicitor  to  the  suit- 
ors' fund  to  be  the  guardian ;  but  I  am  not  aware  that  any  such 
practice  prevails  where  the  application  is  by  the  family  of  the 
defendant.  In  the  present  case  the  family  all  concur  in  the  appli- 
cation for  the  appointment  of  this  gentleman  to  be  guardian, 

♦  157    and  I  am  *  of  opinion,  that  an  order  for  the  appointment 

should  be  made  upon  production  to  the  registrar  of  a  satis- 
factory affidavit  as  to  his  fitness  for  the  office. 

The  Lord  Justice  Turner  concurred. 

Note  :  See  Thomas  ».  Thomas,  7  Beav.  47 ;  M^Keverakin  v.  Cort,  7  Beav. 
347 ;  Moore  c.  Platel,  7  Beav.  683 ;  Biddulph  v.  Lord  Camoys,  9  Beav.  648 ; 
Brooks  9.  Jobling,  2  Hare,  166 ;  Piddocke  v.  Smith,  16  Jur.  1120. 


In  re  HAIGH. 

HAIGH  V.  HAIGH. 

1861.     March  8,  9,  12,  14,  16.    April  30.    Before  the  Lords  Justices. 

In  proceedings  under  a  reference  to  arbitration  involving  complicated  accounts 
relating  to  a  business,  the  arbitrator  excluded  the  son  of  one  of  the  parties 
who^  had  been  a  clerk  in  the  business,  and  whose  assistance  the  father  desired 
in  the  proceedings  as  to  the  accounts.  He  also  excluded  a  short-hand  writer 
whom  the  same  party  wished  to  employ  to  take  notes  of  the  proceedings. 
No  reason  justifying  such  exclusion  being  shown :  Held,  that  the  award  ought 
to  be  set  aside,  and  that  the  party  did  not,  by  attending  the  further  proceed- 
ings under  the  reference,  waive  his  right  to  take  the  objection.* 

At  the  last  meeting  under  the  reference,  no  notice  having  been  given  that  it  was 
to  be  the  last  meeting,  the  solicitor  to  th€  arbitrator  stated  that  he  should 
issue  notices  for  another  meeting.    The  award  was  signed  on  the  next  day. 


*  See  Davies  v.  Price,  10  W.  R.  866;  Morse  Arb.  173;  Strong  v.  Strong, 
9  Cush.  660,  668,  et  seq. ;  Brown  v.  Bellows,  4  Pick.  179 ;  Boston  Water  Power 
Co.  V.  Gray,  6  Met.  181,  169;  Morse  Arb.  129,  130;  Ghristman  v.  Moran,  9 
Barr,  487. 
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Per  the  Lord  Justice  Turner,  the  award  was,  under  these  circumstances, 
liable  to  be  set  aside.^ 

This  case  came  before  the  Court  on  motion  to  set  aside  two 
awards  dated  respectively  the  Ist  of  November,  1868,  and  the  12th 
of  January,  1861,  and  made  under  an  order  in  the  above  cause  and 
matter  dated  the  23d  of  July,  1857/ 

The  applicant  George  Armitage  Haigh  was  one  of  the  five  sons 
of  Joseph  Haigh,  who  had  died  in  1851.  Some  of  them  had  been 
in  partnership  with  their  father  in  working  collieries,  and  the  dis- 
putes which  led  to  the  reference  arose  in  relation  to  various  col- 
lieries and  leases  of  collieries  in  which  the  parties  were  interested, 
partly  in  their  own  rights  and  partly  under  their  father's 
*  will,  and  in  relation  to  extensive  transactions  in  working  *  158 
these  collieries,  and  to  long  and  complicated  accounts,  both 
in  respect  of  the  partnership  and  between  the  parties  individually. 
In  1856  an  award  was  made  by  a  Mr.  Brook,  under  an  agreement 
for  reference ;  this  award  was  in  part  confirmed  by  the  Court,  and 
in  part  set  aside,  and  on  appeal  the  order  of  reference  of  the  28d 
of  July,  1857,  was  made.  Under  it  Mr.  Firth  the  arbitrator  made 
three  partial  awards,  dated  the  9th  of  March,  1858,  the  14th  of 
July,  1858,  and  the  10th  of  July,  1860,  which  settled  the  rights  of 
the  parties,  and  were  not  objected  to.  It  then  remained  only  to 
settle  the  accounts.  The  arbitrator  made  an  award  of  the  Ist  of 
November,  1860,  relating  to  the  partnership  accounts,  and  one  of 
the  12th  of  January,  1861,  to  the  private  accounts,  and  these  were 
the  two  awards  now  sought  to  be  set  aside. 

Various  reasons  were  urged  for  setting  them  aside,  several  of 
which  it  does  not  appear  material  to  notice.  The  fourth  was,  that 
Mr.  Firth  the  arbitrator  delegated  his  powers  to  Mr.  Clay,  an 
accountant  employed  to  assist  him  in  the  accounts.  The  fifth  was, 
the  exclusion  from  a  meeting  before  the  arbitrator  of  Thomas 
Haigh,  a  son  of  Mr.  G.  A.  Haigh,  and  the  exclusion  from  several 
other  meetings  of  Mr.  Slade,  a  short-hand  writer,  whom  Mr.  G.  A. 
Haigh  wished  to  employ  in  taking  notes  for  him  of  what  passed 
before  the  arbitrator,  and  before  the  accountant  Mr.  Clay,  who 
was  employed  to  assist  him.    The  son  was  upwards  of  twenty- four 

>  See  Page  v.  Ranstead,  10  Allen,  295;  Walker  o.  Walker,  28  Geo.  140; 
Conrad  v.  Maaaasoit  Ins.  Co.,  4  Allen,  20;  Morse  Arb.  117,  118,  145;  Russell 
Arb.  (3d  £ng.  ed.)  165;  Fryer  v.  Shaw,  27  L.  J.  Ezch.  820;  Bedington  v. 
Sonthall,  4  Price,  232. 
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years  old,  had  been  a  clerk  in  the  business,  and  was  well  acquainted 
with  the  accounts,  and  the  father  desired  his  assistance  in  the  mat- 
ters of  account,  but  having  given  oJflTence  to  the  arbitrator  he  was 
excluded  from  a  meeting  in  July,  1860,  subsequent  to  which  sev- 
eral other  meetings  took  place  before  the  making  of  the  first 

•  159    award  *  complained  of,  at  none  of  which  was  he  present,  but 

his  father  employed  another  accountant.  The  Court  consid- 
ered that  no  case  had  been  made  out  against  him,  such  as  could 
justify  the  exclusion  of  any  person  having  a  right  to  attend. 

As  regarded  Mr.  Slade,  Mr.  G.  A.  Haigh  introduced  him  for  the 
purpose  of  taking  notes  on  the  12th  of  December,  1860.  His 
attendance  was  objected  to  by  one  of  the  other  parties,  and  he  was 
accordingly  excluded  by  the  arbitrator  from  this  and  the  subsequent 
meetings. 

The  sixth  objection  was,  that  the  awards  were  made  without 
sufficient  intimation  of  the  intention  to  make  them,  and  that  there 
was  not  only  surprise  on  Mr.  G.  A.  Haigh  in  their  being  n^ade  as 
they  were,  but  that  he  was  purposely  and  wilfully  misled  in  that 
respect. 

As  regarded  the  fourth  award,  the  case  made  was,  that  no  notice 
was  given  either  before  or  after  the  meeting  of  the  18th  of 
October,  that  it  was  to  be  a  final  one  as  to  the  partnership  accounts, 
and  it  was  admitted  by  Mr.  Glough,  the  solicitor  to  the  arbitrator, 
in  his  cross-examination,  before  the  Court,  that  G.  A.  Haigh,  on 
bringing  in  a  claim  at  this  meeting,  was  told  he  was  too  late.  Mr. 
Olough  prepared  the  award,  completed  it  by  about  three  on  the 
afternoon  of  the  1st  of  November,  and  it  was  signed  by  the  arbi- 
trator about  midnight.  As  regarded  the  fifth  award,  there  was  no 
notice  given  that  the  proceedings  would  be  closed  on  the  11th  of 
January,  which  was  the  day  of  the  last  meeting,  and  Mr.  Clough, 
in  his  cross-examination,  stated  that  on  that  day  he  said  he  would 
issue  fresh  notices  for  a  further  meeting,  and  that  he  asked  the 
parties  whether  they  had  any  further  private  accounts,  and  that  G. 
A.  Haigh  did  not  say  that  he  had  any  further  accounts. 
*160  Mr.  Clough  said  in  explanation,  •that  the  notices  he  had 
talked  of  sending  out  related  to  some  executorship  accounts, 
which  it  was  at  that  time  intended  to  include  in  the  fifth  award. 

Mr.  Baffshawe  and  Mr.  W.  H,  Q-.  Bagshawcj  for  the  motion.  — 
We  contend  that  the  fourth  award  was  made  precipitately  without 
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due  notice  of  an  intention  to  make  it,  and  the  fifth  award  with  an 
actual  concealment  of  the  intention  to  make  it.  It  is  plain  from 
dough's  cross-examination,  that  G.  A.  Haigh  had  not  on  the  11th 
of  January  any  notice  that  that  was  to  be  the  last  meeting,  and 
that  he  was  studiously  kept  in  the  dark  on  that  subject.  Nor  was 
there  any  intimation  that  the  meeting  on  the  18th  of  October,  was 
to  be  the  last  before  making  the  fourth  award.  There  must  be 
notice  when  it  is  intended  to  close  any  part  of  the  case.  There 
was  an  improper  delegation  of  authority  by  the  arbitrator  to  Mr. 
Clough  and  Mr.  Clay.  The  precipitancy  in  getting  the  fourth 
award  signed  is  enough  to  avoid  it.  Russell  on  Arbitration,  (a) 
Oswald  V.  JSarl  Qreyy  (J)  Doddington  v.  Hudson^  (c)  Pepper  v. 
Garham^  (cf)  Spettigue  v.  Carpenter,  (e)  The  exclusion  of  Slade 
and  of  Thomas  Haigh  was  unjustifiable,  and  must  have  been  prej- 
udicial to  the  case  of  6.  A.  Haigh,  and  on  this  ground,  if  there 
were  no  other,  the  awards  ought  to  be  set  aside. 

Mr.  Baily  and  Mr.  Pemherton^  for  the  parties  supporting  the 
awards.  —  It  is  not  alleged  that  the  arbitrator  acted  with  partiality 
or  unfairness,  only  irregularities  are  alleged,  and  the  Court  will  not 
allow  slight  irregularities  to  defeat  an  award  made  by  a 
gentleman  who  devoted  much  time  to  *  the  task,  and  had  *  161 
acquired  an  intimate  acquaintance  with  the  affairs  from  his 
three  previous  awards.  No  irregularity,  except  the  exclusion  of 
Thomas  Haigh,  is  suggested  to  have  occurred  before  September, 
1860.  Clay  had  not  any  authority  delegated  to  him,  he  did  not 
decide  on  any  disputed  items  in  the  account,  and  he  therefore  acted 
within  his  province  of  reporting  on  the  accounts.  Anderson  v. 
Wallace.(jg)  Clough  neither  examined  any  of  the  parties  nor 
decided  any  thing,  he  therefore  did  not  assume  any  of  the  arbitra- 
tor's authority.  The  arbitrator  was  entitled  to  take  his  opinion  and 
act  upon  it  if  he  thought  fit.  Russell  on  Arbitration,  (A)  Emery  v. 
Wase^  (i)  Hopcraft  v.  Hickman.  (Jc)  The  exclusion  of  Thomas  Haigh 
was  not  complained  of  at  the  time.  Bignall  v.  Q-ale.  (Z)  And  G.  A. 
Haigh  employed  another  accountant.     As  to  the  exclusion  of  Mr. 

(a)  Page  188  (2d  ed.).  (^)  3  01.  &  Fin.  26.  41. 

(6)  24  L.  J.  (Q.  B.)  69.  (A)  Page  205. 

(c)  1  Bing.  884.  (i)   6  Ves.  846 ;  8  Ves.  504. 

(d)  4  J.  B.  Moore.  148.  {*)  2  Sim.  &  Stu.  130. 
(«)  3P.Wm8.361.  (0   2  Man.  &G.  830. 
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Slade,  we  submit  that  it  was  fair  and  proper  to  exclude  him.  A 
short-hand  writer  may  take  down  admissions  made  by  other 
parties,  but  can  make  no  admissions  to  bind  his  employer.  No 
short-hand  writer  was  employed  on  the  other  side,  and  if  G.  A. 
Haigh  had  been  permitted  to  employ  one,  they  would  have  been 
compelled  to  do  the  same,  and  thus  incur  an  expense,  to  which  we 
submit  it  was  not  reasonable  that  they  should  be  put. 

As  to  precipitancy,  notice  had  been  given  in  July,  that  a  final 
award  would  be  made  before  term,  and  before  the  18th  of  October, 
the  accounts  were  complete,  except  that  it  was  necessary  for  a  few 
items  to  be  inquired  into.  As  to  the  not  disclosing  the  intention 
to  make  the  fifth  award,  there  was  nothing  to  prevent  the  arbi- 
trator from  proceeding  as  he  did.     Harvey  v.  Shelton.  (a) 

*  162    *  The  parties  did  not  say  that  they  had  any  further  accounts 

to  bring  in,  and  the  expression  of  an  intention  to  issue 
notices  as  to  the  executorship  accounts  could  not  mislead  O.  A. 
Haigh. 

Mr.  George  Lake  JRussellj  for  the  executors  of  the  arbitrator, 
asked  for  his  costs. 

Mr.  Bagshawej  in  reply.  —  The  argument  of  the  other  side, 
founded  on  Bignall  v.  Gale^  is  answered  by  Re  PlewB  and  Middle- 
ton ,  (6)  and  Walker  v.  Frobisher.  ((?) 

Watson  on  Awards  ;(d)  Setoetty.  Lay  cock  {e)  and  Jtfa<«<m  v. 
Trower,  (^)  were  also  referred  to. 

April  30. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  various  objec- 
tions of  more  or  less  weight  against  the  two  last  of  the  five  awards 
made  by  the  late  Mr.  Firth,  under  our  order  of  the  28d  of  July, 
1857,  pronounced  in  the  cause  and  matter  now  before  us,  have 
been  suggested  on  behalf  of  one  of  the  parties,  namely,  Mr.  George 
Armitage  Haigh,  who  seeks  to  have  those  two  awards  set  aside. 
These  objections  have  been  in  argument  ably  supported  as  well  "as 
ably  opposed.  The  first  three  of  these  awards  are  now  at  least 
indisputable,  and  beyond  saying,  as  I  do,  that  in  my  judgment 

(a)  7  Beav.  455,  460.  (d)  Page  97  (2d  ed.). 

(6)  6  Q.  B.  845.  (e)  2  C.  &  P.  574. 

(c)  6  Ves.  70.  (jg)  Ryan  &  M.  17. 
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neither  Mr.  Firth,  who  died  m  February  last,  nor  the  account- 
ant Mr.  Glaj,  and  the  legal  adviser,  Mr.  Clough,  *  or  either  *  163 
of  them,  ought,  on  the  evidence  before  us,  to  be  viewed  as 
having  acted  on  any  occasion  with  a  bad  intention  or  from  an 
unfair  motive,  I  deem  it  necessary  to  express  an  opinion  upon  one 
only  of  Mr.  George  Armitage  Haigh's  grounds  of  objection,  I 
mean  the  exclusion  from  certain  meetings  under  the  reference  of 
Mr.  Slade  and  previously  of  the  son  of  Mr.  Greorge  Armitage 
Haigh,  whose  wish  to  have  their  presence  and  assistance  before  the 
arbitrator,  or  his  accountant  Mr.  Clay,  was  by  one  or  both  of 
those  gentlemen  opposed  and  frustrated.  This  exclusion  was,  as 
to  the  son  of  Mr.  George  Armitage  Haigh,  at  and  from  a  time 
preceding  the  fourth  award,  subsequently  to  which  time  there  took 
place  meetings  as  well  before  that  award  as  after  it.  Mr.  Slade 
was  a  short-hand  writer,  whom  Mr.  George  Armitage  Haigh 
employed  or  desired  to  employ  on  one  or  more  than  one  occasion 
to  take  notes  for  him  of  what  should  take  place  before  the  arbitra- 
tor, or  before  the  accountant  Mr.  Clay,  after  the  fourth  award. 
The  son  is  more  than  twenty-four  years  old,  and  must  be  taken  to 
have  been  conversant  with  business  and  accounts.  The  father's  wish 
to  have  the  presence  and  assistance  of  these  two  individuals  seems 
to  me  to  have  been  lawful  and  reasonable.  It  does  not  appear  that 
Mr.  Slade  the  short-hand  writer  had  misconducted  himself  in  any 
way,  or  that  the  son  had  acted  in  such  a  manner  as  to  warrant  his 
exclusion.  I  cannot  venture  to  pronounce  that  Mr.  George  Armi- 
tage Haigh's  interests  were  not  prejudiced  by  the  exclusion  of  Mr. 
Slade ;  nor,  as  to  the  son,  is  it,  I  think,  an  unreasonable  suggestion 
.that  his  father's  interests  were  so  prejudiced.  However  the  truth 
may  have  been,  it  seems  to  me  impossible  to  assume  that  Mr. 
Broadbent,  employed  by  him  in  the  place  of  the  son  with  respect 
to  the  accounts  and  books,  was  when  first  employed,  or 
before  the  fourth  award  became,  so  well  *  versed  in  them  as  *  164 
the  son,  or  equally  useful  with  respect  to  them. 

I  agree  that  circumstances  may  be  imagined  sufficient  to  justify 
the  exclusion,  but  none  such  being  in  my  opinion  proved,  it  seems 
to  me,  that  without  entering  into  other  objections,  this  is  enough 
to  entitle  Mr.  George  Armitage  Haigh  to  have  each  of  the  two 
awards  in  question  set  aside,  whether  they  practically  do  sub- 
stantial justice  or  not,  a  point  on  which  I  do  not  mean  to  intimate 
any  impression*  But  I  think  that,  unless  so  far  as  the  arbitrator's 
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estate  is  concerned,  there  should  be  no  costs  of  the  motions  or  any 
motion  before  us,  or  of  any  of  the  proceedings  before  the  arbitra- 
tor subsequent  to  his  third  award. 

It  was  contended,  I  may  observe,  that  Mr.  George  Armitage 
Haigh  had  barred  himself  by  submission  and  acquiescence  from 
any  right  to  complain  of  either  of  the  awards  on  the  ground  of 
the  exclusion.  That,  however,  is  not  my  opinion  ;  it  seems  to  me 
that  he  was  not  bound  to  recede  from  the  reference  or  leave  the 
remaining  business  to  be  transacted  ex  parte. 

With  regard  to  the  costs  here  of  Mr.  Firth  and  his  representa- 
tives, those  costs  should,  as  I  conceive,  be  paid  by  Mr.  George 
Armitage  Haigh,  by  whom  Mr.  Firth  was  brought  hither. 

The  Lord  Justice  Turner,  after  shortly  stating  the  outline  of 
the  case,  proceeded  as  follows :  — 

There  are  various  grounds  on  which  it  is  sought,  on  the  part  of 
George  Armitage  Haigh,  to  set  aside  these  two  awards.  They 
resolve  themselves   as  it  seems  to  me  more  or  less  into  these 

points.    First.  That  the  state  of  health  of  Mr.  Firth  the 
*  165   arbitrator  was  such,  at  the  times  *  when  the  awards  were 

made,  that  he  was  unequal  to  the  task  of  adequately  dis- 
charging his  duties  as  arbitrator.  Secondly.  That  some  books  and 
documents  relating  or  referring  to  the  partnership  and  private 
accounts,  although  required  by  George  Armitage  Haigh  to  be  pro- 
duced, were  not  produced ;  that  there  was  no  sufficient  examina- 
tion and  investigation  of  the  books  and  documents  which  were 
necessary  to  the  due  settlement  of  the  accounts  ;  that  some  of  the 
books  which  were  produced  before  and  acted  upon  by  the  arbitrar 
tor  were  not  original  books,  but  were  in  some  parts  compilations 
from  invoices  and  other  documents  which  were  required  to  be  and 
were  not  produced,  and  that  alterations  were  permitted  to  be  and 
were  made  in  some  of  the  books  after  they  had  been  deposited 
with  the  arbitrator.  Thirdly.  That  no  account  was  taken  of  the 
capital  brought  by  the  several  partners  into  the  partnership  con- 
cern. Fourthly.  That  Mr.  Firth  the  arbitrator  delegated  his 
powers  to  Mr.  Clay,  an  accountant  employed  to  assist  him  in 
examining  the  accounts.  Fifthly.  That  Mr.  Firth,  the  arbitrator, 
improperly  excluded  from  the  meetings  held  under  the  reference, 
not  only  a  son  of  George  Armitage  Haigh,  who  was  well  ao- 
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qnainted  with  the  accounts,  and  had  heen  assisting  his  father  with 
respect  to  them,  but  also  a  short-hand  writer,  who  had  been 
employed  by  George  Armitage  Haigh  to  take  notes  of  the  proceed- 
ings at  some  of  the  meetings,  and  lastly,  that  the  awards  were 
made  without  any  sufiScient  intimation  of  the  intention  to  make 
them,  and  that  there  was  not  only  surprise  upon  George  Armitage 
Haigh  in  their  being  made  as  they  were  made,  but  that  he  was 
purposely  and  wilfully  misled  in  that  respect.  With  reference, 
however,  to  this  last  objection  it  may  be  right  to  observe  that  great 
as  is  the  hostility  between  the  parties  to  this  reference,  no  attempt 
was  made  at  the  bar  to  cast,  and  from  what  appears  before 
us  no  attempt  could  properly  be  made  to  cast,  any  *  imputa-  *  166 
tion  upon  the  moral  conduct  of  Mr.  Firth,  the  arbitrator, 
who  has  died  since  the  last  of  these  awards  was  made.  He  appears 
to  have  given  great  care  and  attention  to  the  busfness,  and  to  have 
acted  in  it  fairly  and  impartially  notwithstanding  great  provocation 
on  the  part  of  Mr.  George  Armitage  Haigh.  The  case  put  forward 
against  these  awards  is  not  one  of  corruption  or  partiality  on  the 
part  of  the  arbitrator,  but  of  physical  infirmity  on  his  part  and  of 
errors  and  irregularities  in  the  conduct  of  the  reference,  sufiicient 
as  it  is  said  to  induce  this  Court  to  set  aside  the  awards.  [His 
Lordship  then  stated  his  conclusion  to  be  that  the  charge  of  in- 
capacity wholly  failed.]  Then  as  to  the  other  grounds  on  which 
the  case  of  Mr.  George  Armitage  Haigh  is  rested,  it  is  to  be  ob- 
served in  the  first  place  that  an  arbitrator  being  a  judge  selected 
by  the  parties  and  chosen  to  decide  without  appeal,  this  Court  has 
nothing  to  do  with  any  mere  error  in  judgment  on  his  part.  The 
parties  have  chosen  him  to  be  their  judge,  and  have  agreed  to 
abide  by  his  determination,  and  by  that  determination,  if  fairly 
and  properly  made,  they  must  be  content  to  be  bound ;  ^  but,  on 
the  other  hand,  arbitrators,  like  other  judges,  *are  bound,  where 
they  are  not  expressly  absolved  from  doing  so,  to  observe  in  their 
proceedings  the  ordinary  rules  which  are  laid  down  for  the  admin- 
istration of  justice ;  and  this  Court,  when  called  upon  to  review 
their  proceedings,  is  bound  to  see  that  those  rules  have  been  ob- 
served.2    The  difficulty  which  the  Court  has  to  encounter  in  deter- 

»  See  Tillam  v.  Copp,  5  C.  B.  211 ;  Micklee  v,  Thayer,  14  Allen,  114,  120, 
121 ;  Boston  Water  Power  Co.  v.  Gray,  6  Met.  131 ;  Withington  v,  Warren,  10 
Met.  431;  Russell  Arb.  (3d  £ng.  ed.)  164. 

*  See  Mone  Arb.  115,  116. 
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mining  questions  of  this  nature  is  not  as  to  the  principles  by 
which  its  decisions  ought  to  be  governed,  but  in  determining 
whether  what  has  been  done  falls  within  the  range  of  the  arbitra- 
tor's judgment,  or  contravenes  the  rules  which  ought  to  be  observed 
in  collecting  the  materials  on  which  that  judgment  is  to  be  exercised. 
This,  as  it  seems  to  me,  is  the  question  which  we  have 

*  167    principally  to  consider,  with  reference  to  the  *  remaining 

objections  urged  on  the  part  of  Mr.  George  Armitage  Haigh 
to  these  awards. 

As  to  the  second  and  third  objections,  after  having  attentively 
read  the  evidence  I  am  satisfied  that  they  furnish  no  ground  on 
which  these  awards,  or  either  of  them,  can  be  set  aside.  I  think 
that  all  the  points  raised  under  the  second,  head  of  objection  were 
within  the  range  of  the  arbitrator's  judgment,  and  that  his  judg- 
ment was  exercised  upon  them,  and  cannot  be  disturbed,  and  I  am 
satisfied  that  the  point  raised  by  the  third  objection  is  untenable. 
There  is  nothing  either  in  the  submission  or  in  the  order  which 
rendered  it  incumbent  upon  the  arbitrator  to  state  upon  the  award 
the  amounts  of  capital  brought  in  by  the  several  parties,  and  there 
is  nothing  to  show  that  he  did  not  take  tliose  amounts  into  the 
account.  On  the  contrary,  it  is  clear  that  he  must  have  done  so, 
as  he  has  allowed  interest  upon  capital. 

The  real  question,  as  to  the  validity  of  these  awards,  depends, 
as  I  think,  wholly  upon  the  fourth,  fifth,  and  sixth  objections,  and 
I  regret  to  say  that  after  having  anxiously  considered  tlie  points 
raised  by  those  objections,  I  have  come  to  the  conclusion  that  they 
are  fatal  to  both  these  awards.  As  to  the  fourth  objection,  —  tlie 
delegation  of  authority.  —  By  the  terms  of  the  submission  the 
accountant  to  be  employed  was  to  examine  and  report  to  the  arbi- 
trator according  to  his  directions  upon  the  books,  accounts,  collieries, 
works,  eflects,  and  matters  in  question.  I  am  satisfied,  upon  the 
evidence,  that  Mr.  Clay,  the  accountant  employed,  was  permitted  * 
to  do,  and  in  fact  did,  a  great  deal  more  than  this.  In  the  first 
place,  it  was  on  Mr.  Clay's  suggestion  that  the  extension  of  time 
for  the  examination  of  the  books  and  accounts,  which  was  applied 

for  by   Mr.   George  Armitage  Haigh,   was  not    granted, 

*  168    although  the  arbitrator  was  *  willing  to  grant  it.     Why  was 

Mr.  Clay  permitted  to  interfere,  and  why  did  ho  interfere 
in  this  matter  ?     It  was  plainly  not  within  the  range  of  his  duty  as 
an  accountant  as  defined  by  the  submission.    Again,  it  appears  by 
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the  cross-examination  of  Mr.  Clay  that,  in  the  absence  of  George 
Armitage  Haigh,  he  received  from  the  other  parties  explanations 
as  to  items  in  the  accounts,  —  a  course  of  proceeding  wliich  this 
Court  cannot  possibly  sanction.  It  is  true  that  he  states  in  his 
affidavit  that  he  did  not  allow  these  explanations  to  influence  him 
in  his  report  upon  the  accounts,  and  I  have  no  doubt  he  hon- 
estly intended  this  to  be  the  case  ;  but  it  is  impossible  to  gauge  the 
influence  which  such  statements  have  upon  the  mind,  and  without 
meaning  therefore  to  cast  the  least  reflection  upon  Mr.  Clay,  I 
think  this  statement  furnishes  no  justification  for  this  course  of 
proceeding.  What,  however,  seems  to  me  to  be  still  more  impor 
tant,  with  reference  to  the  proceedings  of  Mr.  Clay,  is  this,  that  it 
appears  by  the  evidence  that  it  was  by  him  the  son  of  George 
Armitage  Haigh  was  first  excluded  from  attending  upon  the 
accounts,  and  I  can  find  no  explanation  whatever  of  this  assump*^ 
tion  of  authority  on  his  part.  It  was  plainly  no  part  of  his  duty 
as  accountant  to  determine  who  should  be  permitted  to  attend 
upon  the  reference.  It  may  be  said  that  the  arbitrator  afterwards 
sanctioned  this  determination,  and  indeed  all  the  proceedings  of 
Mr.  Clay,  but  I  am  not  prepared  to  hold  that  all  Mr.  Clay's  pro- 
ceedings were  such  as  the  arbitrator  could  be  justified  in  sanctioa- 
ing.i 

It  is  not  however,  as  I  think,  necessary  to  decide  this  point,  for 
I  am  of  opinion,  upon  the  fifth  objection,  that  the  arbitrator  was 
not  justified  in  excluding  George  Armitage  Haigh's  son  from  the 
meetings.  I  certainly  do  not  mean  to  lay  it  down  that  an  arbitra- 
tor is  bound  to  submit  to  insults  from  those  who  attend 
him,  but  ♦  I  think  that  before  he  excludes  any  one  from  *  169 
attending  on  behalf  of  any  of  the  parties  interested  he  is 
bound  to  ascertain  that  there  is  good  reason  for  the  exclusion,  and 
to  take  the  best  care  he  can  that  the  party  who  is  aSected  by  the 
exclusion  is  not  prejudiced  by  it.  Here  there  was  no  examination 
as  to  the  part  which  Mr.  G.  A.  Haigh's  son  had  taken  with  refer- 
ence to  the  objectionable  pamphlet  which  formed  the  ground  of  the 
exclusion,  and  it  appears  from  the  evidence,  that  had  such  an  exami- 

^  See  Strong  v.  Strong,  9  Gush.  560 ;  Knowlton  o.  Mickles,  29  Barb.  465 ; 
Conrad  v,  Massasoit  Ins.  Co.,  4  Allen,  20;  Proctor  v.  Williams,  8  C.  B,  (N.  S.) 
386;  Anderson  r.  Wallace,  8  CI.  &  Fin.  26;  Winsor  v,  Griggs,  5  Cash.  210; 
Kerr  F.  &  M.  (Ist  Am.  ed.)  291,  292;  Pierce  v,  Perkins,  2  Dev.  Eq.  250; 
£mei7  o.  Ovrings,  7  Gill,  488. 
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nation  been  had  the  exclusion  could  not  have  been  justified.  These 
remarks  bear  equally  upon  the  exclusion  of  Mr.  Slade  the  short- 
hand writer  employed  on  behalf  of  Q.  A.  Haigh,  as  to  which  it 
may  also  be  observed,  with  reference  to  the  fourth  objection,  that 
Mr.  Glough,  who  was  the  mere  legal  adviser  of  the  arbitrator, 
seems  to  have  assumed  authority  to  act  beyond  what,  as  it  appears 
to  me,  could  be  justified.  It  was  attempted  to  meet  these  fourth 
and  fifth  objections  by  insisting  that  they  must  be  taken  to  have 
been  waived  by  Mr.  George  Armitage  Haigh,  but  the  irregularities 
to  which  these  objections  apply  were  of  such  a  description  and 
calculated  so  seriously  to  prejudice  Mr.  6.  A.  Haigh,  and  it  is  so 
clear  upon  the  evidence  that  what  he  afterwards  did  was  done  by 
him  under  the  compulsion  of  the  irregularities  and  without  any 
intention  to  waive  them,  that  with  every  disposition  to  support 
these^  awards  I  think  it  wopld  be  going  too  far  to  hold  that  he  was 
bound  by  waiver.  I  doubt  indeed  whether,  as  to  some  of  the  points 
involved  in  these  objections,  they  could  in  the  absence  of  positive 
consent  or  the  most  clear  proof  of  direct  acquiescence  be  got  over 
without  the  arbitrator  retracing  his  steps. 

What  has  been  said  upon  the  fourth  and  fifth  objections  is,  I 

think,  sufiicient  to  dispose  of  the  case,  but  it  may  be  right  to  add 

that  so  far  as  respects  the  fifth  award  the  sixtli  objection 

*  170    would  in  my  judgment,  having  regard  to  *  the  cross-exam- 

ination of  Mr.  Clay,  be  also  fatal,  and  that  I  am  not  satisfied 
that  this  objection  ought  not  to  be  held  good  as  to  the  fourth  award 
also.  Upon  the  whole,  I  think  that  the  order  must  be  to  set  aside 
both  awards,  but  certainly  without  costs,  except  as  to  the  arbitra- 
tor and  his  representatives,  whose  costs  must  be  paid  by  George 
Armitage  Haigh,  by  whom  they  have  been  made  parties  to  these 
proceedings. 
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COCKBURN  V.  PEEL. 

1861.     May  8.    June  12.    Before  the  Lord  Chancellor  Lord  Campbell  and 
the  Lords  Justices. 

The  Court  will  not,  in  the  absence  of  special  circumstances  making  the  increase 
of  the  income  of  a  tenant  for  life  beneficial  to  those  entitled  in  remainder, 
authorize  the  transfer  of  a  fund  from  consols  into  another  investment  author- 
ized by  23  &  24  Vict  c.  38,  and  producing  a  larger  income,  where  such 
transfer  is  likely  to  cause  a  loss  to  those  entitled  in  remainder. 

Where  therefore  the  tenant  for  life  of  a  fund  in  Court  petitioned  to  have  it 
transferred  from  consols  into  East  India  stock,  being  a  redeemable  stock,  the 
market  price  of  which  was  at'  the  time  considerably  above  par,  and  no  special 
circumstances  were  alleged  to  show  that  the  consequent  increase  of  the  peti- 
tioner's income  would  be  beneficial  to  her  children,  who  were  entitled  in 
remainder :  Hdd,  that  such  change  of  investment  ought  not  to  be  ordered.' 

This  was  a  petition  by  way  of  appeal  from  a  decision  of  Vice- 
Ghancellor  Stuart,  refusing  to  sanction  a  change  of  investment 
from  consols  into  East  India  stock. 

Robert  Peel,  the  testator  in  the  cause,  by  his  will,  directed  a 
sum  of  50,000/.  to  be  invested  by  his  trustees  in  or  upon  the  public 
stocks  or  funds  or  other  government  securities,  to  be  held  by  the 
trustees  in  trust  for  his  grand-daughter  Augusta  Cockburn  for  life, 
for  her  separate  and  inalienable  use,  and  after  her  death  in  trust 
for  her  children,  who  being  sons  should  attain  twenty-one  or  being 
daughters,  should  attain  that  age  or  marry.  The  trustees,  in  pur- 
suance of  the  directions  of  the  will,  invested  the  sum  of  50,0002. 
in  bank  32.  per  cent  annuities,  and  at  the  time  when  the 
petition  was  presented  there  was  *  standing  in  the  name  of  ♦  171 
the  accountant-general  in  trust  in  the  cause  ^'  The  trust 
account  of  the  legacy  of  Augusta  Cockburn,"  the  sum  of  55,0002. 
and  upwards  bank  32.  per  cent  annuities,  the  proceeds  of  the  leg- 
acy. The  legatee  Augusta  Cockburn  had  married  Mr.  Astley,  and 
by  an  order  in  the  cause  the  dividends  of  the  bank  annuities  had 
been  ordered  to  be  paid  to  her  for  her  separate  use.    There  were 

'  The  investment  will,  however,  be  changed,  whenever  the  income  arising 
from  the  fund  in  its  present  state  of  investment  is  not  sufficient  to  answer  its 
primary  purpose.  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1791 ;  Mortimer  v.  Picton, 
10  Jur.  N.  S.  83;  12  W.  R.  292,  L.  C. ;  Fluid  v.  Fluid,  7  L.  T.  N.  S.  690, 
V.  C.  K. ;  Lewin  Trusts  (6th  £ng.  ed.),  263,  264. 
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two  children  of  the  marriage,  the  eldest  of  whom  was  only  two 
years  of  age.  Under  these  circumstances  Mrs.  Astley  in  March, 
1861,  presented  a  petition  praying  that  the  bank  annuities  might 
be  sold  and  the  proceeds  invested  in  East  India  stock.  The  Vice- 
Chancellor  Sir  John  Stuart,  before  whom,  the  petition  originally 
came,  did  not  think  right  to  make  the  order,  but  by  his  permission 
it  was  mentioned  to  the  Lords  Justices,  and  by  their  direction  it 
was  brought  before  the  full  Court. 

The  market  price  of  East  India  stock  was  at  this  time  consider- 
ably above  par,  but  an  investment  in  it  would  still,  owing  to  the 
high  rate  of  interest  which  the  stock  bore,  produce  an  income 
much  larger  than  that  obtainable  by  an  investment  in  consols. 

Mr,  Bacon  and  Mr.  Dew»nap^  for  the  petitioner,  referred  to  23 
&  24  Vict.  c.  88,  §§  10, 11, 12 ;  22  &  23  Vict.  c.  86,  §  32 ;  Gen- 
eral  Orders,  February,  1861 ;  The  JEguitable  Assurance  Company 
v.  Fuller  ;  (a)  Bishop  v.  Bishop.  (6) 

They  contended  that  the  policy  of  the  late  Act  was  to  encourage 

investments  in  safe  securities  yielding  a  higher  rate  of  interest 

than  consols.    They  also  offered  on  behalf  of  the  petitioner 

•  172   to  set  apart  a  yearly  sum  out  of  the  *  increased  income  to 

form  a  guarantee  fund  against  possible  loss  to  the  capital. 

Mr.  Matins  J  for  the  trustees,  submitted  to  act  as  the  Court  should 
think  fit. 

Judgment  reserved. 

June  12. 

The  Lord  Chancellor.  —  When  this  case  was  before  brought 
to  our  notice  I  entertained  little  doubt  that  the  Vice-Chancellor 
was  right  in  refusing  the  prayer  of  the  petition,  and  I  only  wished 
it  to  stand  over  in  the  hope  that  we  might  be  able  to  lay  down 
some  general  rule  as  to  such  applications,  which  are  now  likely  to 
be  numerous.  But  I  do  not  think  that  we  can  safely  lay  down  any 
more  precise  rule  than  that,  in  the  absence  of  any  special  circum- 
stances which  might  make  the  desired  transfer  asked  by  the  tenant 
for  life  beneficial  to  those  in  remainder,  irrespective  of  pecuniary 

(a)  1  J.  &  H.  380.  (b)  9  W.  R.  649,  V.C.K. 
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calculations,  the  transfer  ought  not  to  be  permitted,  if  on  pecuniary 
calculations  it  may  be  injurious  to  those  in  remainder. 

In  considering  this  case,  when  we  look  to  the  high  interest  on 
East  India  stock,  into  which  the  proposed  transfer  is  to  be  made, 
compared  to  that  on  81.  per  cents,  in  which  the  money  is  now  in- 
vested, and  the  probability  of  the  one  or  the  other  being  paid  off, 
while  there  would  no  doubt  be  immediately  a  considerable  increase 
of  income  to  Mrs.  Astley  tlie  petitioner,  there  is  a  risk,  that  if  the 
East  India  stock  were  redeemed  there  would  be  a  serious  loss  to 
her  children  on  the  reinvestment.  An  offer  is  made  to  guard 
against  this  peril  by  a  sinking  fund  ;  but  I  do  not  think  that  this 
would  be  authorized  by  the  statute  under  which  the  transfer 
is  asked,  and  I  do  *  not  think  that  the  transfer  ought  to  be  *  173 
directed  where  such  an  expedient  is  necessary. 

In  this  case  the  present  income  of  the  mother  under  the  will  is 
ample,  and  there  is  no  suggestion  of  any  advantage  likely  to  arise 
to  the  children  from  the  proposed  change.  I  therefore  think  that 
the  appeal  should  be  dismissed. 

The  Lord  Justice  Knight  Bruce.  —  I  also  am  of  opinion,  that 
in  the  circumstances  of  this  case  the  application  now  before  us 
ought  not  to  be  complied  with. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
nearly  the  same  terms  as  the  statement  given  above,  proceeded  as 
follows :  — 

There  is  no  doubt  that  it  is  in  the  power  of  the  Court  to  make 
the  proposed  order  under  the  Statute  23  &  24  Vict.  c.  38,  and  the 
General  Order  issued  in  pursuance  of  that  statute,  but  it  is  not 
less  clear  that  it  is  in  the  discretion  of  the  Court  whether  the  order 
should  be  made  or  not,  and  the  Court  when  called  upon  to  exercise 
its  discretion  must  of  course  look  to  the  interest  of  all  the  parties 
and  not  of  some  or  one  of  them  only.  East  India  stock  bears  a 
high  rate  of  interest,  and  is  therefore  more  liable  to  be  paid  off 
than  bank  SI.  per  cent  annuities,  and  if  it  should  be  paid  off  during 
the  life  of  Mrs.  Astley  a  heavy  loss  might  fall  upon  the  children, 
as  the  stock  is  at  present  at  a  high  premium.  It  is  not  therefore 
for  the  interest  of  the  children  that  the  proposed  change  of  in- 
vestment should  be  made.    The  petition  states  no  circumstances 
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which  could  compensate  the  children  for  the  danger  of  the 

*  174   loss  to  their  fortunes,  nor  was  any  thing  *  urged  at  the  bar 

in  support  of  the  application  except  the  increase  of  Mrs. 
Astley's  income.  To  grant  the  petition,  therefore,  would  be  to 
have  regard  to  the  interest  of  the  tenant  for  life  and  to  disregard 
that  of  the  parties  entitled  in  remainder,  which  in  my  opinion 
ought  not  to  be  done.  There  may  no  doubt  be  cases  in  which  the 
exigencies  of  families  or  other  circumstances  may  render  it  expe- 
dient for  children  that  the  income  of  their  parent  should  be  in- 
creased even  at  the  peril  of  a  loss  to  them,  and  I  desire  to  be 
understood  .as  not  intending  to  prejudice  such  cases,  but  there  do 
not  appear  to  be  any  such  circumstances  in  this  case,  and  I  think 
that  where  such  circumstances  do  exist  they  should  be  stated  on 
the  petition.  I  desire  also  to  be  understood  as  not  intending  to 
embarrass  trustees  in  the  exercise  of  their  discretion  which  the 
statute  gives  to  them  where  the  funds  are  not  in  Court.  I  think 
they  will  be  fully  entitled  to  the  protection  of  the  Court  where 
they  act  bond  fide  in  the  exercise  of  that  discretion.  It  was  pro- 
posed on  the  part  of  the  petitioner  to  meet  the  difliculty  as  to  the 
interests  of  the  parties  entitled  in  remainder  by  creating  a  sinking 
fund,  but  if  this  could  be  done  under  the  Act  in  any  case,  of  which 
I  am  not  satisfied,  I  think  that  it  could  not  be  done  in  this  case, 
the  interest  of  Mrs.  Astley  being  inalienable.  I  agree,  therefore, 
with  the  Yice-Chancellor,  that  no  order  ought  to  be  made  upon 
this  petition. 


♦  175    *  In  the  Matter  of WAY,  a  person  of  Unsound  Mind. 

1861.    May  3.    Before  the  Lords  Justices. 

There  is  no  jurisdiction  in  lunacy  to  confirm  a  report  made  afler  the  lunatic^s 
death  approving  of  an  arrangement  entered  into  by  the  committee  in  his  life- 
time. Whether,  if  the  report  had  been  made  in  the  lunations  lifetime,  it 
could  have  been  confirmed  after  his  death,  qucBre, 

This  was  a  petition  by  the  committee  of  the  estate  of  the  lunatic 
who  had  lately  died,  and  it  prayed  the  confirmation  of  a  report 
made  by  the  Master  in  lunacy  after  the  lunatic's  death,  ap- 
proving of  an  agreement  entered  into  between  the  committee 
and  other  parties  in  the  lunatic's  lifetime,  relative  to  some  deeds 
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executed  by  him  and  impeached  on  the  ground  of  his  insanity,  and 
recommending  its  being  carried  into  effect  after  his  death  as  being 
beneficial  to  his  estate.  The  agreement  had  been  considered  by  the 
Master  in  the  lunatic's  lifetime  and  received  his  verbal  approval, 
but  the  lunatic  died  before  the  report  formally  approving  it  had 
been  prepared. 

Mr,  Bacon  and  Mr.  J.  N.  Higgins  appeared  in  support  of  the 
petition,  and  contended  that  the  Court  had  jurisdiction  notwith- 
standing the  death  of  the  lunatic.  Re  Fitzgerald^  (a)  Re 
Roberts^  (6)  Ex  parte  Armstrong^  (<?)  Hz  parte  Orimstone^  ((i) 
Re  Patrick^  (e)  Re  the  Earl  of  Kingston^  (^)  Ex  parte  M'Dou- 
galy  (h)  Shelford  on  Lunacy,  (i) 

Mr.  Selwynj  Mr.  Freeman^  and  Mr.  S.  G.  Langley  appeared  for 
the  heir-at-law,  next  of  kin,  and  other  parties,  and  did  not  oppose 
the  petition. 

*  The  Lord  Justice  Knight  Bruce.  —  Whether  if  the  *  176 
Master's  report  had  been  made  in  the  lifetime  of  the  lunatic 
we  could  after  the  death  of  the  lunatic  have  confirmed  it  or  done 
any  thing  in  the  matter,  is  a  point  upon  which  it  is  unnecessary  to 
give,  and  upon  which  I  do  not  give,  any  opinion.  The  report  now 
before  us  was  not  made  before  the  death  of  the  lunatic,  and  in 
these  circumstances  I  think  that  we  have  no  jurisdiction  to  confirm 
it  or  act  upon  it.  It  appears  to  me,  to  say  the  least,  very  doubtful 
whether  the  Master  had  any  authority  to  make  any  report  of  this 
nature  after  the  death,  but  I  entertain  no  doubt  of  the  absence  of 
any  jurisdiction  in  us  to  confirm  it. 

The  Lord  Justice  Turner  concurred. 

(a)  2  Sch.  &  Lef.  432,  441.  (0  2  Phil.  894. 

(6)  3  Atk.  308.  ig)  2  Ir.  Eq.  Rep.  169. 

(c)  3  Bpo.  C.  C.  237.  (A)  12  Ves.  384. 

(d)  Ambl.  706.  (i)  Page  23  (2d  ed.). 
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*  177    *  MARRIOTT  v.  The  ANCHOR  REVERSIONARY  COM- 

PANY. 

1861.    March  16,  20.    May  8.     Before  the  Lord  Chancellor  Lord  Campbell 
and  the  Lords  Justices. 

The  mortgagees  of  a  ship  took  possession,  and  forthwith  commenced  employing 
her  in  a  hazardous  and  speculative  business.  During  the  course  of  this 
employment,  which  was  throughout  a  losing  one,  they  put  her  up  for  sale 
under  depreciating  conditions,  and  no  sale  having  been  effected,  continued  to 
run  her  some  weeks  longer  in  a  reckless  manner  till  she  was  much  depreciated 
in  value,  and  then  sold  her  for  a  small  sum.^  Yice-Cbancellor  Stuart  made 
a  decree  charging  the  mortgagees  in  account  with  the  value  of  the  ship  and 
fittings  at  the  time  when  they  took  possession  of  her,  and  placing  matters  on 
the  same  footing  as  if  they  had  bought  her  at  that  time.'  Hdd^  by  the  Lord 
Chancellor  and  Lord  Justice  Knight  Bruce,  that  this  decree  was  correct ; 
dissentienle  the  Lord  Justice  Turner,  who  was  of  opinion  that  the  proper 
form  of  decree  would  have  been  to  charge  the  mortgagees  with  what  the  ship 
might  have  earned  if  chartered  in  the  ordinary  course,  and  with  all  damage 
beyond  ordinary  wear  and  tear  occasioned  by  their  employment  of  her. 

The  question  as  to  the  right  of  a  mortgagee  of  a  ship  to  employ  her  considered. 

This  was  an  appeal  by  the  defendants  from  part  of  a  decree  of 
Vice-Chancellor  Stuart  charging  the  defendants,  the  mortgagees 
of  a  ship,  with  the  value  of  her  at  the  time  they  took  possession. 

The  plaintiff,  W.  A.  Marriott,  on  the  24th  of  July,  1868,  mort- 
gaged the  steamship  Orwell  to  the  defendants,  the  Anchor  Rever- 
sionary Company,  for  lOOOZ.  The  mortgage  was  in  the  usual  form 
according  to  the  requisitions  of  the  Merchant  Shipping  Act  of  1854, 
and  there  was  a  contemporaneous  instrument  providing  for  pay- 
ment by  instalments.  The  plaintiff,  it.  appeared,  expended  the 
borrowed  money  in  repairs  and  improvements  of  the  vessel ;  he  then 
employed  her  in  conveying  goods  and  passengers  between  London 
and  Ipswich  till  July,  1859.  At  that  time  there  being  a  competi- 
tion from  a  railroad  and  steam-packet  company  which  rendered 
this  employment  unprofitable,  the  plaintiff  withdrew  the  vessel 
from  the  station,  cleaned  her,  painted  her,  and  prepared  her  for 
sale.  In  the  mean  time  750Z.  out  of  the  lOOOZ.  being  still  due,  and 
the  plaintiff  having  made  default  in  payment  of  the  instalments, 

*  See  1  Dart  V.  &  P.  (4th  Eng.  ed.)  65. 

'  See  Abbott  Ship.  (11th  Eng.  ed.)  33,  34,  and  cases  in  note  (ti). 
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the  defendants  *  brought  an  action,  and  on  the  28th  of  *178 
May,  1859,  judgment  was  entered  up  by  consent.  On  the 
20th  of  July,  1859,  the  plaintiff  being  still  in  default,  the  defend- 
ants took  possession  of  the  ship  as  mortgagees,  and  immediately 
commenced  running  her  again  daily  between  London  and  Ipswich. 
They  alleged  that  the  plaintiff  had  entered  into  engagements  which 
made  it  necessary  for  the  ship  to  continue  running,  but  the  Court* 
considered  that  there  clearly  was  nothing  binding  the  mortgagees  or 
owners  to  run  her  between  London  and  Ipswich.  The  plaintiff 
protested  against  the  vessel  being  continued  in  this  losing  trade, 
but  the  defendants  paid  no  attention  to  his  remonstrances  and  con- 
tinued running  her.  On  the  3d  of  August  the  defendants  put  up 
the  ship  for  sale,  the  particulars  stating  that  she  had  two  boilers, 
one  new  in  July,  1858  ;  the  fact  being  that  she  had  only  one  large 
boiler,  which  was  new  in  July,  1858.  The  plaintiff  appeared  and 
objected,  and  the  sale  was  not  proceeded  with ;  but  on  the  12th  of 
August  the  ship  was  again  put  up  for  sale  under  conditions,  the 
4th  of  which  was  in  part  as  follows,  "  On  the  completion  of  the 
purchase  the  purchaser  will  become  entitled  to  the  engagement 
that  has  been  entered  into  with  the  captain,  engineer,  and  crew  of 
the  vessel,  to  carry  passengers  between  London  Bridge  Wharf  and 
Walton-on-the-Maze  up  to  the  3d  of  October.  The  purchaser  shall 
enter  into  an  undertaking  with  the  vendors  to  fulfil  the  engage- 
ments and  to  discharge  the  obligations  created  by  the  issue  of 
return  tickets." 

There  was  no  bidder  at  the  sale,  and  the  company  continued  to 
run  ,the  vessel  between  London  and  Ipswich  at  a  considerable  loss 
till  the  end  of  September.  On  the  8d  of  October,  they  sold  her  by 
private  contract  for  750Z. ;  she  being  alleged  by  the  plaintiff  to 
have  been  worth  at  the  time  of  the  mortgage  800Z.  if  sold  to 
be  *  broken  up,  and  2500Z.  as  a  going  vessel.  It  appeared  *  179 
from  the  evidence  that  during  the  running  by  the  company 
she  was  injured  by  running  races  with  other  ships  and  was  other- 
wise improperly  managed  so  as  to  become  very  much  deteriorated. 
On  the  24th  of  November,  1859,  the  defendants  delivered  to  the 
plaintiff  an  account  in  which  they  credited  him  with  the  150L 
received  from  the  sale  of  the  vessel,  and  debited  him  with  the 
losses  they  had  incurred  in  running  her.  They  thus  made  out  to 
be  due  to  them  a  balance  of  454/.,  wliich,  if  the  loss  on  running 
her  were  disallowed,  would  be  reduced  to  163/. 
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The  Yice-Chancellor  made  a  decree  declaring  that,  having 
regard  to  the  way  in  which  the  defendants  dealt  with  the  ship, 
stores,  and  efifects  after  they  took  possession  on  the  20th  of  July, 
1859,  they  ought  in  taking  the  account  thereinafter  directed  to  be 
charged  with  the  value  of  the  ship,  fittings,  stores,  and  effects  at 
the  time  when  they  took  possession  thereof;  and  an  inquiry  was 
>  directed  what  was  the  fair  value  thereof  when  such  possession 
was  taken.  The  decree  proceeded  to  direct  an  account  of  what  was 
due  to  the  defendants  for  principal,  interest,  and  costs  properly 
incurred  before  the  20th  of  July,  1859,  on  the  security  of  the  vessel, 
with  a  direction  to  charge  them  with  what  should  be  ascertained 
to  be  the  value  of  the  ship  and  fittings,  stores  and  effects,  and  the 
defendants  were  ordered  to  pay  the  plaintiff's  costs  up  to  and 
including  the  hearing,  (a) 

Mr.  Shapter^  Mr.  Q-iffard^  and  Mr.  Dickenson^  for  the  defend- 
ants, in  support  of  the  appeal.  —  We  contend  that  a  mort- 

*  180    gagee  of  a  ship  has  a  right  to  *  take  possession  of  and  use 

her.  The  rights  of  mortgagees  of  ships  under  the  old  law 
are  governed  by  3  &  4  Will.  4,  c.  55,  §  42.  In  Irving  v.  Richard- 
son  (6)  it  was  questioned  whether  the  mortgagee  of  a  ship  had  any 
right  to  insure  her ;  but  in  Kerswill  v.  Bishop  (c)  it  was  held  that 
on  taking  possession  a  mortgagee  has  the  rights  of  an  owner.  He 
has  a  right  to  take  possession  of  and  use  the  ship :  Langton  v.  Hor- 
ton ;  (d)  Feltham  v.  Clark  ;  (c)  Qaromer  v.  Cazenove  ;  (^)  all  which 
were  cases  under  the  old  Act.  Under  the  present  law  the  rights 
are  governed  by  17  &  18  Vict.  c.  104,  §§  66,  70,  71,  which  do  not 
restrict  the  rights  of  mortgagees.  European  and  Australian  Royal 
Mail  Company  v.  Royal  Mail  Steam-Packet  Company^  (A)  De 
Mattos  V.  Ghibson.  (i)  A  mortgage  is  a  different  thing  from  a 
pledge,  and  the  rights  of  a  mortgagee  are  more  extensive  in  some 
respects  than  those  of  a  pledgee.  Jones  v.  Smith,  (k)  The  prin- 
ciples on  which  a  mortgagee  is  dealt  with  are  shown  in  Williams 
V.  Price  (Z)  and  Wheatley  v.  Bastow.  (tw)     The  ship  was  bound  by 

(a)  2  Gif.  467.  (e)   1  De  G.  &  Sm.  307. 

(6)  2  B.  &  Ad.  196.  (g)  1  H.  &  N.  423. 

(c)  2  Cro.  &  Jer.  629.  (Ji)  4  K.  &  J.  676. 

((/)  6  Beav.  9 1  1  Hare,  649. 

(0   IJ.  &  H.  79.  84.  85 ;  4  De  G.  &  J.  276. 

(k)  2  Ves.,  Jr.  372.  378.  (m)  7  De  G.,  M.  &  G.  261. 

(0    1  Sim.  &  Stu.  681. 
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her  previous  engagements  to  run  for  the  season,  and  we  ran  only 
for  that  season.  A  mortgagee  is  to  be  charged  only  for  plain,  obvi- 
ous gross  negligence.  Hughes  v.  Williams,  (a)  Here  we  submit 
that  there  was  no  such  negligence ;  we  were  not  bound  to  keep  the 
ship  in  dock  bringing  in  nothing,  and  we  ought  not  to  be  charged 
with  the  depreciation  occasioned  by  using  her. 

*  Mr.  Malins  and  Mr.  De  Longueville  GHffard^  in  support  *  181 
of  the  decree.  —  If  the  mortgagees  had  used  reasonable  dili- 
gence they  could  have  sold  the  vessel  before  the  commencement  of 
the  running  which  caused  the  injuries  of  which  we  complain,  and 
the  proceeds  would  have  left  a  surplus  for  the  mortgagor.  They 
put  her  up  for  sale  while  running  daily,  so  that  she  could  not  be 
properly  inspected  by  an  intending  purchaser,  and,  what  was  still 
worse,  burdened  with  a  contract  of  a  very  disadvantageous  descrip- 
tion. A  sale  at  a  fair  price  was  consequently  not  to  be  expected. 
The  defendants  then  ran  the  ship  recklessly,  evidently  with  a  view 
to  driving  the  rival  company  off  the  line.  It  might  answer  for  a 
company  to  do  this,  but  it  is  a  course  manifestly  destructive  to  the 
owner  of  a  single  vessel.  The  result  was  that  after  the  ship  had 
been  sold,  the  plaintiff,  who  had  only  received  from  the  mortgagees 
lOOOi.,  had  lost  the  ship  on  which  he  had  expended  the  money 
borrowed  and  was  left  454/.  in  debt.  It  is  an  old  and  familiar 
doctrine  of  the  Court  that  a  mortgagee  in  possession  is  not  at  lib- 
erty to  improve  the  mortgagor  out  of  his  property ;  can  he  then  be 
at  liberty  to  trade  him  out  of  his  property  by  embarking  it  in  a 
business  known  to  be  a  losing  one.  The  mortgagee  cannot  have 
an  unlimited  right  of  trading  with  the  mortgaged  chattel.  Hughes 
V.  Williams,  (a)  Irving  v.  Richardson^  Langton  v.  Horton^  and 
Feltham  v.  Clark  have  no  application.  The  only  decision  cited 
which  bears  against  us  is  the  European  and  Australian  Royal 
Mail  Company  v.  Royal  Mail  Steam-Packet  Company^  and  the  cir- 
cumstances there  were  so  special  as  to  make  that  case  no  measure 
for  this.  In  that  case  and  in  Be  Mattos  v.  Gibson  (6)  there 
are  indeed  dicta  of  Vice-Chancellor  *  Wood  in  favour  of  a  *  182 
general  right  of  trading  with  a  ship.  We  do  not  admit  tlieir 
soundness,  but,  allowing  a  general  right  of  trading,  it  must  be 
prudent  trading,  or  else  the  mortgagee  must  bear  the  loss,  and  here 

(a)  12  Vea.  493.  (6)  IJ.  &  H.  84. 
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it  was  most  reckless  to  resume  running  on  a  line  which  the  mort- 
gagor had  just  abandoned  as  unprofitable.  The  Merchant  Shipping 
Act  was  never  intended  to  give  a  mortgagee  a  general  right  of 
trading  with  a  ship.  Sect.  .71  plainly  shows  that  the  statute  gives 
no  such  right,  and  a  mortgagee  who  wants  more  than  the  statutory 
powers  should  have  his  mortgage  deed  drawn  so  as  to  give  them. 
The  engagements  of  the  mortgagor  did  not  bind  the  ship,  and  the 
defendants  would  not  have  been  obliged  to  give  effect  to  them  even 
if  they  had  contracted  for  a  continuance  of  the  Ipsunch  trade, 
(which  on  their  true  construction  they  did  not),  the  contract  being 
merely  personal,  (a) 

[The  Lord  Chancellor.  —  Is  it  not  new  to  charge  a  mortgagee 
with  the  original  value  of  the  ship,  as  has  been  done  here  ?] 

If  we  are  right  in  our  contention  that  the  trading  was  improper 
we  shall  get  at  the  same  result  substantially,  whatsoever  form  be 
adopted ;  the  mortgagee  must  be  made  responsible  for  the  conse- 
quences of  his  unauthorized  or  improper  acts.  He  by  spoiling  the 
ship  made  it  impossible  for  us  to  redeem  the  thing  which  we  had 
mortgaged  to  him,  and  we  contend  that  the  form  adopted  is  right, 
viz.,  to  charge  him  with  the  value.  The  depreciation  of  the  ship 
is  not  in  the  nature  of  wilful  neglect  or  default,  it  is  a  misfeasance, 
the  proper  remedy  for  which  is  to  charge  the  wrong-doer  with  the 
original  value  of  what  he  has  destroyed.  Coggs  v.  Bernard^  (6) 
Lupton  V.  White.  (<?)  Another  possible  course  is  to  charge  the 
mortgagee  with  occupation  rent.     Trulock  v.  Robey,  (d) 

*  183  *  Mr.  Shapier,  in  reply.  —  The  fallacy  of  the  respondent's 
argument  is  this,  that  it  treats  this  as  a  pledge,  not  as  a 
mortgage.  The  two  things  are  very  different.  Jones  v.  Smithy  (e) 
and  the  remarks  of  Lord  Holt,  cited  in  the  case  of  the  Austror 
lian  Mail  Company ^{g')  are  explained  by  the  Vice-Chancellor's 
observations  on  this  difference.  Wheatly  v.  Baatow  (A)  assumes 
that  there  must  be  wilful  default  in  order  to  charge  a  mortgagee. 

(a)  Merchant  Shipping  Act,  §§  167,  188,  189. 

(6)  Ld.  Raym.  909,  916.  (c)  2  Ves.  Jr.  872. 

(c)  16  Ves.  432,  439.  (^)  4  K.  &  J.  680. 

(d)  15  Sim.  266.  (A)  7  De  G.,  M.  &  G.  261. 
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The  same  principle  is  asserted  in  Stokoe  v.  Robson,  (a)  as  to  loss 
of  title-deeds,  and  in  Matthie  v.  JSdwards,  (6)  Here  we  used  the 
ship  for  a  moderate  time  while  trying  to  sell ;  it  was  our  only  way 
of  making  her  produce  any  thing  in  the  interim.  Suppose  the 
statute  had  not  given  a  power  of  sale,  could  it  have  been  contended 
tiiat  a  mortgagee  must  retain  the  ship  and  do  nothing  with  it  ? 

Judgment  reserved. 

May  8. 

The  Lord  Chancellor.  —  This  case  depends  upon  conclusions 
of  fact,  to  be  draw-n  from  conflicting  evidence.  After  a  careful 
examination  of  that  evidence,  the  following  facts,  I  think,  are 
established :  that  on  the  24th  of  July,  1868,  the  plaintiff  mort- 
gaged the  steamer  Orwell  to  the  defendants  for  1000/.  advanced 
by  them  to  him ;  that  the  vessel  was  then  employed  in  carrying 
passengers  and  goods  daily  between  London  and  Ipswich;  that, 
the  1000/.  being  laid  out  in  repairing  her,  she  was  continued  by 
the  plaintiff  in  this  traflSc  till  the  beginning  of  July,  1859 ;  that 
from  the  rivalry  of  a  steamboat  company  and  a  railroad, 
*  the  plaintiff  lost  a  considerable  sum  of  money  by  so  em-  *  184 
ploying  the  vessel  in  this  trade;  that  he  prudently  with- 
drew her  from  the  station,  put  her  into  a  dock,  cleaned  her, 
painted  her,  and  prepared  her  for  sale ;  that  the  vessel  might  then 
have  been  sold  to  advantage  for  a  much  larger  sum  than  she  after- 
wards produced  ;  that  750/.  of  the  1000/.  advanced  being  still  due, 
for  which  the  defendants  had  brought  an  action  and  had  obtained 
a  judgment,  they  on  the  20th  of  July,  1859,  took  possession  of  the 
vessel  as  mortgagees,  with  a  view  of  again  employing  her  in  the 
same  trade ;  that  they  were  told  it  would  be  imprudent  to  do  so ; 
that  they  nevertheless  took  her  from  the  dock  in  which  she  lay, 
and  imprudently  employed  her  in  the  same  trade  between  London 
and  Ipswich:  that  she  was  afterwards  improperly  managed  and 
was  injured  in  running  races  with  other  ships  between  London  and 
Ipswich  ;  that  there  was  no  engagement  with  the  captain  and  sea- 
men who  navigated  her  which  required  her  to  contume  in  this 
trade ;  that  the  defendants  imprudently  continued  her  in  this  trade 
till  the  end  of  September,  so  that  considerable  sums  of  money  were 

(a)  3  Yes.  &  Bea.  61.  (d)  11  Jur.  504. 

vou  ra.  10  [  145  ] 


*  184  CASES  IN  CHANCEBT. 

lost  in  such  employment;  and  that  in  the  beginning  of  October 
they  sold  her  for  a  very  small  sum  of  money  ;  that  they  gave 
credit  to  the  plaintiff  for  this  sum  as  her  value,  and  that  they 
sought  to  charge  him  with  all  the  sums  laid  out  upon  her,  and  the 
loss  sustained  by  so  employing  her  between  July  and  October. 

The  counsel  for  the  appellants  contended  that  they  had,  under 
17  &  18  Vict.  c.  104,  §  70,  an  unlimited  right  to  employ  the  ship 
as  they  thought  fit,  so  that  they  were  not  guilty  of  "  wilful  default," 
until  they  were  reimbursed  the  full  amount  of  the  mortgage 
money,  with  interest  and  expenses ;  but  the  counsel  for  the 
respondent  insisted  that  the  mortgagee  of  a  ship  who  takes  pos- 
session has  no  right  to  use  her  at  all,  except  with  a  view 

*  185   *  to  sell  her  forthwith,  and  is  bound  to  sell  as  speedily  as 

this  act  can  with  prudence  be  done. 

I  cannot  concur  in  the  unlimited  right  of  the  mortgagee  to  use 
the  ship  as  the  owner  might  do,  notwithstanding  the  dicta  of  Vice- 
chancellor  Page  Wood  in  European  Company  v.  Royal  Mail 
Company^  (a)  which  have  produced  this  marginal  note  —  "A 
mortgagee  of  a  ship  has  power  under  the  70th  section  of  the 
Merchant  Shipping  Act,  1854,  to  use  as  well  as  sell  the  ship, 
semble.^^  I  doubt  whether  the  enactments  in  the  statutes  referred 
to  as  to  the  rights  and  liabilities  of  the  mortgagee  of  a  ship,  which 
regulate  the  relation  between  the  mortgagee  and  third,  persons, 
and  protect  him  both  from  claims  founded  on  contract  and  on  tort 
till  he  has  taken  possession,  are  intended  to  vary  or  regulate  the 
power  of  the  mortgagee  as  between  him  and  the  mortgagor.  At 
any  rate  they  cannot  be  intended  to  empower  the  mortgagee,  at 
the  expense  and  risk  of  the  mortgagor,  to  send  the  ship  to  any 
quarter  of  the  globe,  and  to  employ  her  in  any  trade  for  which  she 
may  be  adapted,  for  any  indefinite  length  of  time.  Is  the  burden 
of  repairs  and  of  paying  the  master  and  seamen  and  of  all  the 
ship's  disbursements  to  be  borne  by  the  niortgagor  ?  Is  he  to  be 
charged  for  insurance?  and,  if  the  ship  is  wrecked  uninsured,  is 
the  loss  to  fall  upon  him,  he  being  still  liable  for  the  balance  of 
the  unrepaid  mortgage  money  ? 

Nor  can  I  lay  down  the  strict  rule  that  the  mortgagee  can  never 
lawfully  employ  the  ship  to  earn  freight,  or  that  after  taking  pos- 
session he  must  allow  her  to  lie  idle  till  he  may  prudently  sell  her. 

(a)  4  K.  &  J.  676. 
[146] 


MARRIOTT  V.  THE  ANCHOR  REVERSIONARY  COMPANT.       *  185 

He  may  take  posseRsion  when  she  is  prosecuting  a  voyage  under  a 
charter-party,  and,  at  the  end  of  the  voyage,  it  is  easy  to 
conceive  circumstances  which  would  justify  him  in  a  *  tern-  ♦  186 
porary  employment  of  the  ship  while  waiting  for  a  favoura- 
ble opportunity  to  sell  her.  What  is  said  by  Lord  Holt  in  Coggs 
V.  Bernard  against  the  use  of  any  chattel  bailed  by  way  of  security, 
which  might  be  injured  during  the  use  made  of  it,  cannot  apply  to 
the  mortgage  of  a  ship. 

But  although  there  may  be  a  great  difficulty  in  defining  the 
exact  limits  of  the  power  of  the  mortgagee  to  use  the  ship,  this  I 
think  may  be  laid  down  with  perfect  safety  and  confidence,  that  if 
the  mortgagee  does  take  possession,  he  can  only  lawfully  use  the 
ship  as  a  prudent  man  would  use  her,  she  being  his  own  property. 
Now  it  seems  to  me  that  in  this  case  the  defendants  used  the  ship 
very  imprudently  and  unjustifiably,  and  that  they  cannot  throw 
upon  the  plaintiff  the  loss  sustained  by  this  user  and  make  him 
suffer  from  the  deterioration  in  value  of  the  ship  between  the  time 
of  taking  possession  and  the  sale.  But  instead  of  taking  the 
account  on  the  footing  of  "  wilful  neglect,"  including  all  disburse- 
ments and  receipts,  and  having  regard  to  the  deterioration  of  the 
ship  while  in  possession  of  the  mortgagees,  I  think  the  Vice- 
chancellor  has  done  well  by  granting  the  first  prayer  of  the  bill, 
and  declaring  "  that,  having  regard  to  the  way  in  which  the. defend- 
ants dealt  with  the  mortgaged  ship,  and  with  the  stores  and  effects 
of  the  said  ship  after  they  took  possession  thereof  on  the  20th  of 
July,  1859,  the  said  defendants  in  taking  the  accounts  directed 
between  them  and  the  plaintiff  are  to  be  charged  with  the  value  of 
the  said  ship  and  the  said  stores  and  effects  at  the  time  when  they 
so  took  possession  thereof."  This  seems  to  me  to  be  a  simple 
mode  of  effectually  doing  justice  between  the  parties.  If  the  ship 
and  her  stores  ought  then  to  have  been  sold,  I  think  the  plaintiff 
ought  to  be  credited  with  the  sum  they  then  would  have 
fetched ;  and  the  defendants,  acting  as  reckless  owners,  *  can-  *  187 
not  complain  if  they  are  treated  as  purchasers  at  a  fair 
market  value. 

It  is  only  against  this  part  of  the  decree  that  the  appeal  is 
brought;  and  I  am  of  opinion  the  appeal  should  be  dismissed. 

The  Lord  Justice  Knight  Bruce.  —  The  circumstances  of  this 
case,  which  as  before  the  Vice-Chancellor  Stuart  is  reported  in 
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the  Jurist  of  the  28d  of  February  last,  are  special  and  peculiar. 
It  is  agreed  between  the  parties  that  of  the  ship  in  question,  the 
Orwell,  which  had  been  mortgaged  by  the  plaintiff  to  the  defend- 
ants previously  to  July,  1859,  the  defendants  on  the  20th  of  that 
month  took  possession,  and  that  from  that  day  until  the  defendants 
sold  the  vessel,  as  they  in  a  later  part  of  that  year  did,  they  con- 
tinued in  possession  of  her.  And  the  main  point  for  decision  is, 
whether  between  the  20th  of  July,  1859,  and  that  subsequent  sale, 
the  defendants  so  acted  with  respect  to  the  vessel  as  to  become 
chargeable  in  account  between  them  and  the  plaintiff  at  his  option 
as  upon  and  from  the  20th  of  July,  1859,  with  her  value  in  money 
on  that  day,  as  if  they  had  on  that  day  become  purchasers  of  her 
at  a  price  of  that  amount,  —  a  charge  which,  if  the  defendants  are 
liable  to  it,  must  of  course  take  away  from  the  plaintiff  all  concern 
in  or  with  the  vessel  as  from  the  20th  of  July,  1859.  I  agree  with 
the  conclusion  of  the  Vice-Chancellor  Stuart,  that  the  defendants, 
by  means  of  their  conduct  and  proceedings,  became  thus  charge- 
able, were  so  when  the  bill  in  this  cause  was  filed,  and  are  so 
now.  Their  dealings  with  the  vessel  between  the  time  of  taking 
possession  and  their  sale  of  her  were  in  my  opinion  not  justifiable 
nor  excusable,  nor  are  perhaps  explicable  on  any  other 

*  188    hypothesis  than  that  they  meant  *  to  make  themselves  abso- 

lute proprietors  of  her,  and  so  considered  themselves  during 
the  wliole  of  that  interval,  not  by  means  of  foreclostire  or  any 
analogous  proceeding,  for  there  was  none  such,  but  by  means  of 
what  was  tantamount  to  an  appropriation  of  the  property  to  them- 
selves exclusively  and  absolutely  by  their  own  arbitrary  authority. 
This  appropriation  might,  I  assume,  have  been  disputed  by  the 
plaintiff,  who  might,  I  also  assume,  have  insisted  on  redeeming  the 
vessel  before  the  defendants  sold  it,  but  their  proceedings  entitled 
him,  I  think,  to  elect  and  he  has  elected  to  treat  them  as  purchasers 
of  it  at  the  fair  value,  as  that  value  was  at  the  time  when  they  took, 
possession.  They  engaged  the  vessel  in  an  adventure  in  which,  as 
mortgagees,  they  had  no  right  to  engage  her  at  the  plaintiff's  risk, 
and  put  her  up  for  sale  by  auction,  though  ineffectually,  yet  under 
conditions  that  the  character  of  mortgagees  could  not  justify, 
before  which  however,  and  therefore  before  the  sale,  they  had 
effectually  crippled  the  original  right  of  redemption.  I  think  that 
their  claim  against  the  plaintiff  is  unjust ;  that  they  have  treated 
him  oppressively ;  and  that  they  have  been  rightly  ordered  to  pay 
[148] 


MARRIOTT  V.  THE  ANCHOR  REVERSIONARY  COMPANY.       *  188 

him  his  costs  of  the  suit  down  to  the  original  hearing ;  for  though 
some  parts  of  the  affidavits  made  against  the  defendants  have 
probably  or  certainly  gone  too  far,  there  is  not,  as  I  conceive, 
enough  in  that  respect  to  charge  the  plaintiff,  entitled  clearly  as 
he  was,  in  my  opinion,  to  the  general  costs. 

I  suppose  that  nothing  has  yet  been  done  in  Chambers.  The 
petition  of  rehearing  or  appeal  should,  I  need  hardly  repeat,  be  in 
my  opinion  dismissed. 

The  Lord  Justice  Turner.  —  The  principal  question 
which  was  raised  in  the  argument  *  of  this  case  was  as  to  *  189 
the  right  of  a  mortgagee  of  a  ship  who  has  taken  posses- 
sion to  use  and  employ  the  ship,  and  to  be  allowed  in  the  mortgage 
account  any  loss  which  may  arise  in  consequence  of  such  use  and 
employment,  accounting  of  course  for  any  profit  which  may  be 
derived  from  it.  It  is  not  perhaps  necessary  for  us,  under  the  cir- 
cumstances of  this  case,  to  give  any  opinion  upon  this  question, 
considered  as  a  general  question  affecting  all  cases  of  mortgagees 
of  ships.  Assuming  that  the  question  of  right  ought  to  be  decided 
in  favour  of  the  mortgagee,  I  think  that  he  would  be  bound  to 
exercise  the  right  with  care  and  caution ;  and  I  am  of  opinion, 
that  the  defendants  in  this  case  have  dealt  with  the  vessel,  of 
which  they  took  possession  as  mortgagees,  so  improvidently  and 
imprudently  as  to  disentitle  them  to  the  benefit  of  the  right. 

The  vessel  at  the  time  when  she  was  mortgaged  to  the  defend- 
ants and  until  very  shortly  before  the  defendants  took  possession 
of  her,  was  employed  in  the  trade  of  carrying  passengers  and 
goods  between  London  and  Ipswich,  in  competition  with  other 
vessels  engaged  in  the  same  trade  between  the  same  ports,  but 
before  the  defendants  took  possession  she  had  been  withdrawn 
from  the  line.  The  defendants,  however,  when  they  took  posses- 
sion, again  employed  her  in  the  same  trade,  and  embarked  her  in 
the  same  competition,  and  they  continued  to  do  so  until  she  was 
sold.  This  use  and  employment  of  the  vessel  was  not  in  the  or- 
dinary course.  It  was,  as  it  seems  to  me,  very  little  if  at  all  short 
of  embarking  her  in  a  trading  speculation,  for  the  evidence  shows 
that  the  profits  of  vessels  which  are  thus  employed  are,  to  a  con- 
siderable extent  at  least,  derived  from  the  sales  of  provisions  on 
board  the  vessels.  The  defendants  are  the  less  excusable  for 
having  thus  employed  the  vessel,  as  it  appears  that  before  they 
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♦  190   took  possession  the  *  trade  had  been  a  losing  one ;  but  it 

was  said  for  the  defendants  that  they  were  not  informed  of 
this,  or  of  the  vessel  having  been  taken  ofif  the  line.  I  think, 
however,  they  were  bound,  before  embarking  the  vessel  in  such  a 
speculation,  to  have  inquired  into  these  matters  much  more  care- 
fully than  they  appear  to  have  done.  It  was  also  attempted  on  the 
part  of  the  defendants  to  justify  their  course  of  proceeding,  upon 
the  ground  of  obligation  to  the  master  and  sailors  created  by  the 
ship's  articles ;  but  I  think  there  is  no  foundation  for  this  argu- 
ment, either  upon  the  construction  of  the  articles,  or  upon  the  facts 
of  the  case.  My  opinion  therefore  is,  that,  under  the  circumstances 
of  this  case,  the  defendants  are  not  entitled  to  be  allowed  the  loss 
arising  from  their  employment  of  the  vessel, 

I  desire,  however,  not  to  be  understood  as  intimating  any  opinion 
unfavourable  to  the  right  of  a  mortgagee  of  a  ship  to  employ  her 
in  the  due  and  ordinary  course.  With  respect  to  this  question,  I 
do  not  understand  the  Lord  Chancellor  or  my  learned  brother  to 
be  of  opinion,  nor  do  I  collect  from  the  note  of  the  Vice-Chancel- 
lor's judgment  that  he  was  of  opinion,  that  a  mortgagee  of  a  ship 
taking  possession  could  at  no  time  and  under  no  circumstances  be 
entitled  to  use  and  employ  the  ship  otherwise  than  at  his  own  peril, 
and  certainly  I  am  not  of  that  opinion.  I  think  that  the  first  duty 
of  the  mortgagee  is  to  sell  the  ship ;  but  I  do  not  think  that  he  is 
bound  to  sell  at  every  sacrifice.  He  may  be  chargeable  if  he 
makes  an  imprudent  and  reckless  sale ;  and  he  ought  not,  I  think, 
to  be  charged  if-  in  the  prudent  exercise  of  a  fair  discretion  he 
abstains  from  proceeding  to  a  sale.  In  the  exercise  of  this  dis- 
cretion I  think  that  he  is  entitled  on  the  one  hand  to  have  regard 
to  his  own  interest^  and  bound  on  the  other  hand  to  respect  the 

interest  of  his  mortgagor.     It  is  to  be  remembered,  that  the 

♦  191    *  equity  of  redemption  is  the  creature  of  a  Court  of  Equity 

—  that  the  mortgagee  has,  at  law,  the  absolute  title ;  and 
that  the  object  of  a  Court  of  Equity  must  be  to  do  what  is  just  and 
fair  between  the  parties,  having  regard  to  the  rights  and  interests 
of  both  of  them ;  and  it  is  to  be  remembei-ed  also,  that  the  mort- 
gagor may  at  any  time  relieve  himself  by  paying  the  amount  which 
is  justly  due  upon  the  mortgage.  These  considerations  lead  up  to 
the  question,  what  is  to  be  done  in  cases  in  which  a  sale  cannot 
reasonably  and  prudently  be  effected.  Is  the  mortgagee  in  such  a 
case  bound  to  keep  the  ship  unemployed,  except  at  his  own  risk,  or 
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is  he  justified  in  employing  her  at  the  risk  of  the  mortgagor.  This 
is  a  question  of  great  importance,  as  affecting  property  of  this 
description.  It  cannot  be  doubted  that,  if  it  be  held  that  the  mort- 
gagee is  not  entitled  to  employ  the  ship  at  the  risk  of  the  mortga- 
gor, there  will  not  only  be  great  difficulty  in  raising  money  upon 
such  mortgages,  but  great  danger  of  the  property  being  sacrificed, 
by  mortgagees  being  driven  to  hasty  and  improvident  sales ;  and 
on  the  other  hand,  if  the  right  to  employ  the  ship  be  conceded  to 
the  mortgagee,  there  is  no  doubt  danger  of  thjB  mortgagor  being 
involved  by  the  mortgagee  in  speculative  adventures.  The  public 
policy  of  the  country  is  not,  I  think,  without  its  bearing  upon  the 
question.  It  is  certainly  in  favour  of  the  employment  of  shipping, 
and  if  the  mortgagee  has  not  the  right  to  employ  the  ship  at  the 
mortgagor's  risk,  there  would  evidently  be  great  danger  of  mort- 
gaged ships  remaining  idle  and  unemployed.  The  Merchant  Ship- 
ping Act  does  not  seem  to  me  to  decide  the  question ;  but  I  do  not 
think  its  provisions  are  in  any  respect  unfavourable  to  the  case  of 
the  mortgagee.  With  the  exception  of  the  case  before  the  Vice- 
Chancellor  Sir  W.  P.  Wood,  no  authority  bearing  directly 
upon  the  point  was  cited  in  the  argument,  nor  have  I  *been  *  192 
able  to  find  any.  We  must  look  at  the  case,  therefore,  upon 
principle ;  aiid  looking  at  it  in  that  point  of  view,  and  having  re- 
gard to  what  has  been  already  said  as  to  the  relative  positions  of 
mortgagees  and  mortgagors,  I  think  the  right  conclusion  is,  that  a 
just  medium  must  be  taken  between  the  difficulties  to  which  I  have 
referred,  and  that  it  ought  to  be  held  that  the  mortgagee  has  the 
right  prudently  and  properly,  and  exercising  the  sound  discretion 
which  a  prudent  owner  would  exercise,  to  employ  the  ship  at  the 
risk  of  the  mortgagor. 

The  cases  as  to  mines  seem  to  me  to  bear  out  this  view.  There 
is  a  difference,  indeed,  between  the  case  of  a  mine  and  of  a  ship. 
The  mine  might  be  drowned  if  the  working  was  not  continued ; 
but  this,  I  think,  is  a  difference  rather  in  extent  than  in  principle, 
for  a  ship,  if  laid  up,  could  hardly  be  preserved  from  deterioration. 
The  case  of  a  mortgage  of  a  share  of  a  ship  seems  to  me,  also,  to 
furnish  a  strong  argument  in  favour  of  the  view  which  I  have  taken 
of  the  right  of  the  mortgagee.  It  would  be  difficult  to  say  that 
there  can  be  one  rule  as  to  a  mortgagee  of  a  share  of  a  ship,  and 
a  different  rule  as  to  a  mortgagee  of  an  entire  ship ;  and  surely  it 
would  be  going  too  far  to  say,  that  a  mortgagee  of  a  share  of  a  ship 
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is  bound  not  to  concur  in  a  voyage  on  which  his  co-owners  have 
determined,  and  to  require  security  to  be  given  for  the  value  of 
the  share,  rather  than  to  take  part  in  the  voyage. 

It  is  therefore  upon  the  special  circumstances  of  this  case,  and 
not  upon  the  ground  of  the  mortgagee  not  being  entitled  to  use  or 
employ  the  ship  prudently  and  in  the  due  and  ordinary  course, 
that  I  concur  in  the  principle  of  this  decree ;  but. agreeing  in  the 
principle  of  the  decree,  I  regret  to  say,  that  I  find  myself  unable 
to  concur  in  the  details  of  it.    The  Vice-Chancellor  has 

♦  193   *  charged  the  defendants  with  the  value  of  the  ship  at  the 

time  when  they  took  possession  of  her.  They  took  posses- 
sion as  mortgagees,  and  the  acts  done  by  them,  although  not  done 
in  the  due  exercise  of  their  rights  as  mortgagees,  were  neverthe- 
less, as  it  seems  to  me,  done  by  them  in  that  character.  They 
had  no  power  or  authority  to  convert  themselves  into  owners,  and 
I  am  aware  of  no  case  in  which  the  Court  has  dealt  with  the 
mortgagee  as  owner,  and  charged  him  with  the  value  of  the  mort- 
gaged property  as  if  he  had  become  so.  There  may  possibly  be 
cases  in  which  it  may  be  right  to  do  so,  where,  for  instance,  there 
is  a  distinct  and  independent  equity,  but  so  far  as  I  can  see,  there 
is  none  such  in  this  case,  and  I  think  there  is  great  danger  in 
deviating  from  the  settled  forms  of  decrees,  which  furnish  the  best 
evidence  of  the  law  of  the  Court,  and  introducing  new  forms  by 
which  the  law  of  the  Court  may  be  unsettled.  A  mortgagee  of 
houses  or  lands,  occupying  the  houses  or  farming  the  lands,  is 
chargeable  with  an  occupation  rent,^  and  upon  the  same  principle 
I  think  the  defendants  ought  to  be  charged  with  what  the  vessel 
might  have  earned  if  chartered  in  the  ordinary  course.  I  think, 
too,  that  the  defendants  ought  to  be  charged  with  any  damage, 
beyond  ordinary  wear  and  tear,  which  may  have  arisen  in  the 
course  of  their  employment  of  the  vessel ;  but  with  all  respect  to 
the  Yice-Chancellor,  and  all  deference  to  the  Lord  Chancellor  and 
my  learned  brother,  I  think  the  decree  should  have  gone  no 
further,  except  of  course  in  the  usual  direction  as  to  wilful  default. 
In  my  opinion,  therefore,  the  decree,  ought  to  be  altered  in  the 
mode  which  I  have  pointed  out ;  but  the  Lord  Chancellor  and  my 
learned  brother  being  of  opinion  that  the  decree,  as  it  stands, 
ought  to  be  affirmed,  of  course  the  appeal  must  be  dismissed. 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1239,  1241. 
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♦In  the  Matter  of  THE  AGRICULTURIST  CATTLE  ♦194 
INSURANCE  COMPANY, 

AND 

In  the  Matter  of  "THE  JOINT-STOCK  COMPANIES  WIND- 
ING-UP ACTS,  1848  and  1849,"  and  "  THE  JOINT-STOCK 
WINDING-UP  AMENDMENT  ACT,  1867." 

1861.    May  30.    June  3.    Before  the  Lords  Justices. 

An  order  baving  been  made  for  winding  up  a  company,  A.  was  proposed  as  offi- 
cial manager  by  one  contributory,  B.  by  another*  The  chief  clerk  decided 
to  appoint  B.,  and  refused  an  application  by  A /a  proposer  to  adjourn  the 
question  to  be  considered  by  the  Judge  personally.  The  Judge,  on  being 
applied  to,  refused  to  disturb  the  appointment  unless  it  was  shown  that  B. 
was  an  unfit  person.  Held,  on  appeal,  tbat  as  the  Judge  had  not  personally 
decided  the  question  which  of  the  two  peisous  proposed  was  more  eligible, 
the  appointment  ought  to  be  discharged  without  prejudice  to  the  Judge^s 
re-appointing  B.,  if  in  the  ezenrise  of  his  discretion  he  should  think  fit  to  do 

Fer  the  Lord  Justice  Turner  :  In  proceedings  in  Chambers  every  party  has  the 
unqualified  right  to  have  his  case  heard  by  the  Judge  personally  if  he  requires 
it;  and  the  chief  clerk  cannot  refube  an  application  to  have  it  so  heard.* 

This  was  a  motion  by  way  of  appeal  from  two  orders  of  the 
Master  of  the  Rolls,  by  the  first  of  which  Mr.  Henry  Croysdill  was 
appointed  official  manager  of  the  compauy  which  was  in  course  of 
winding-up.  The  second  order  was  made  on  an  application  by 
Josiah  Oraham  Lowe,  the  present  appellant,  to  discharge  the  first- 
mentioned  order,  and  by  it  his  Honor  ordered  the  costs  of  Mr. 
Croysdill  to  be  paid  out  of  the  estate,  but  made  no  further  order  on 
tlie  application. 

On  the  20th  of  April,  1861,  an  order  was  made  by  the  Master  of 
the  Rolls  for  winding  up  the  company,  and  the  8th  of  May  was 
fixed  for  the  appointment  of  an  official  manager.  The  appellant 
Mr.  Josiah  Oraham  Lowe,  who  was  a  holder  of  1781  shares  in  the 
company,  attended  by  his  solicitor  at  the  Chambers  of  the  Master  of 
the  Rolls  and  proposed  to  the  chief  clerk  a  Mr.  Evans  to  be 
official  manager.  Another  shareholder  *  proposed  Mr.  *  195 
Croysdill,  taking  an  objection  to  Mr.  Evans  on  the  ground 

>  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1827. 
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that  he  was  nominated  by  Mr.  Lowe  who  had  formerly  been  one  of 
the  directors. 

The  managing  clerk,  who  attended  personally  in  Chambers  on 
behalf  of  Mr.  Lowe,  after  stating  the  above  facts  deposed  as 
follows :  — 

"  The  said  chief  clerk  then  said  that  he  thought  he  ought  to 
appoint  the  said  Mr.  Croysdill,  the  nominee  of  an  independent 
shareholder,  after  what  had  appeared  about  the  said  J.  G.  Lowe. 
I  then  said  that  I  desired  to  take  the  opinion  of  his  Honor  the 
Master  of  the  Rolls  on  the  subject,  and  requested  the  said  chief 
clerk  to  adjourn  the  matter  to  be  heard  by  his  Honor  in  person. 
The  said  chief  clerk  refused  to  adjourn  the  matter,  and  said  that 
he  should  make  the  appointment,  and  that  if  I  was  dissatisfied  I 
must  move  to  discharge  the  order. 

"  On  the  9th  inst.  (May,  1861)  I  attended  before  his  Honor  the 
Master  of  the  Rolls  and  asked  that  the  matter  of  the  appointment 
of  the  official  manager  of  the  company  might  be  set  down  for  hear- 
ing by  his  Honor  in  person  as  an  adjourned  summons,  and  I 
informed  his  Honor  that  the  said  chief  clerk  had  refused  to  adjourn 
the  matter.  His  Honor  then  informed  me  that  the  said  chief 
clerk  had  acted  in  accordance  with  his  instructions,  and  that  his 
Honor  would  only  review  the  decision  of  the  said  chief  clerk  on  the 
matter  being  brought  before  his  Honor  by  summons  to  discharge 
the  order,  and  that  his  Honor  would  not  order  the  matter  to  be 
brought  before  him  as  adjourned. " 

'A  summons  was  accordingly  taken  out  to  discharge  the  order, « 
and  counsel  attended  before  the  Master  of  the  Rolls  on  the 

♦  196    10th  of  May.      Upon  the  case  being  opened  *  his  Honor 
asked  Mr.  Lowe's  counsel  whether  he  could  show  that  Mr. 

Croysdill  was  an  unfit  person  for  the  post  of  official  manager. 

The  answer  given  was  in  substance  that  it  was  not  alleged  that  Mr. 

Croysdill  was  an  unfit  person,  but  that  Mr.  Evans  was  a  more  fit 

one ;  upon  which  his  Honor  stated  that  he  should  not  interfere 

with  the  appointment,  and    made  the    second  order    appealed 

against. " 

Mr.  Daniel  and  Mr.  Buahj  for  the  appellant.  —  We  submit  that 
the  Master  of  the  Rolls  has  acted  erroneously  in  treating  the  chief 
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clerk  as  having  authority  analogous  to  that  of  a  Master  in  Chan- 
cery. We  contend  that  under  16  &  16  Vict.  c.  80,  29,  88,  every 
suitor  has  a  clear  absolute  right  to  take  the  opinion  of  the  Judge, 
directly,  and  not  by  way  of  appeal,  upon  any  point  arising  in 
Chambers.  If  the  chief  clerk  were  an  officer  to  whom  the  making 
such  appointment-s  as  this  could  be  delegated,  no  doubt  it  would  be 
incumbent  on  us  to  show  that  he  had  appointed  an  objectionable 
person,  but  he  is  not  such  an  officer ;  the  power  of  appointment  rests 
not  in  him,  but  in  the  Judge  in  Chambers,  and  our  ground  of  com- 
plaint is  that  the  Judge  has  not  exercised  his  judicial  discretion  as 
to  which  of  the  two  persons  proposed  was  the  most  proper  person. 

Mr.  Roundell  Palmer  and  Mr.  Roxburgh^  in  support  of  the 
orders.  —  The  Judges  are  empowered  to  authorize  their  chief 
clerks  to  dispose  of  certain  matters,  and  without  some  such  rule  as 
that  adopted  by  his  Honor  the  Master  of  the  Rolls  the  business  in 
his  Chambers  could  hardly  be  got  through.  It  is  understood  to  be 
the  practice  of  his  Honor  to  delegate  the  appointment  of  official 
managers  to  his  chief  clerk,  but  no  doubt  before  signing  the 
appointment  he  satisfied  himself  that  it  was  a  proper  one. 

*  Mr.  Daniel,  in  reply.  —  The  question  whether  it  would  *  197 
be  convenient  for  the  chief  clerks  to  have  a  part  of  the 
independent  though  subordinate  authority  possessed  by  the  Mas- 
ters has,  I  submit,  been  disposed  of  by  the  legislature  in  the 
Masters'  Abolition  Act,  which  has  transferred  the  jurisdiction  of 
the  Masters  not  to  the  chief  clerks  but  to  the  Judges,  and  in  terms 
showing  that  the  suitors  are  entitled  to  the  opinion  of  the  Judge 
himself  upon  each  point  as  it  arises. 

The  Lord  Justice  Knight  Bruce.  —  It  is  my  opinion,  and  I 
believe  that  of  the  Lord  Justice  also,  that  this  whole  matter  should 
be  submitted,  or  again  submitted,  if  that  is  the  correct  phrase  to 
use,  for  personal  consideration  to  the  Master  of  the  Rolls,  and 
that  the  two  orders  appealed  from  should  be  discharged  without 
prejudice  to  the  Master  of  the  Rolls'  exercising  his  discretion  in 
such  a  manner  as  to  appoint  Mr.  Croysdill  again  if  it  shall  so  seeod 
fit  to  his  Honor.  The  costs  to  the  present  time  to  be  paid  out  of 
the  estate. 
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The  Lord  Justice  Turner.  —  This  is  an  application  to  discharge 
two  orders  of  the  Master  of  the  Rolls,  by  the  'first  of  which 
orders,  dated  the  8th  of  May  last,  his  Honor  appointed  Mr.  Oroya- 
dill  to  be  the  official  manager  to  this  company ;  and  by  the  other 
of  which  orders  his  Honor  refused  an  application  to  discharge  the 
order  of  the  8th  of  May.  The  case  stands  thus,  —  it  originally 
came  before  the  chief  clerk  of  the  Master  of  the  Bolls,  upon  the 
application  for  the  appointment  of  an  official  manager.  There 
were  proposals  before  the  chief  clerk  of  two  different  persons 
for  the  appointment;  one  party  proposing  Mr.  Croysdill, 

*  198  *  the  other  a  Mr.  Evans  to  be  the  official  manager.    The 

chief  clerk  appears  to  have  entertained  a  strong  opinion 
in  favour  of  Mr.  Croysdill,  and  to  have  intimated  his  intention  to 
appoint  him.  An  application  was  then  made  to  the  chief  clerk 
to  adjourn  the  matter  to  be  heard  before  the  Master  of  the  Rolls 
in  person,  but  he  declined  to  adjourn  it,  and  appointed  Mr.  Croys- 
dill. Application  was  then  made  to  the  Master  of  the  Rolls  to 
discharge  the  appointment  which  his  chief  clerk  had  made,  but 
his  Honor,  upon  that  application  coming  before  him,  required  it  to 
be  shown  that  Mr.  Croysdill  was  an  improper  person  to  be  ap- 
pointed, and,"this  not  having  been  shown,  he  declined  to  interfere 
and  refused  to  set  aside  the  appointment.  The  result  therefore 
has  been  that  the  comparative  merits  of  those  two  gentlemen 
have  never  been  under  the  personal  consideration  of  the  Master 
of  the  Rolls,  nor  has  he  heard  the  parties  upon  it.  His  Honor 
no  doubt  in  point  of  fact  considered  the  question  whether  Mr. 
Croysdill  was  or  was  not  a  proper  person  to  be  appointed  at  the 
time  when  he  signed  the  order  of  the  8th  of  May ;  but  then  he 
came  to  this  conclusion  on  the  point  without  having  heard  the 
parties  upon  it.  If  I  may  venture  to  say  so  without  presumption, 
the  public  are  very  much  indebted  to  the  Master  of  the  Rolls  for 
the  great  proportion  of  the  business  of  the  Court  which  he  dis- 
poses of  most  ably  and  efficiently  for  their  benefit,  and  they  are 
much  indebted  also  to  the  chief  clerks  for  their  very  able  services ; 
but  in  despatching  the  business  of  the  Court  regard  must  be  had 
to  the  rights  and  interests  of  the  suitors,  and  I  cannot  agree  that 
any  suitor  of  the  Court  has  not  the  right  and  the  unqualified  right 
to  have  his  case  heard  before  the  Judge  in  person  if  he  so  desires. 
I  think  therefore  that  the  chief  clerk  had  no  right  to  refuse  the 
[166] 


BB  AGRICULTUItlST  CATTLE  INSUBANCE  COMPANY.  *  198 

application  which  was  made  on  the  part  of  the  appellant  to 
have  his  case  heard  before  the  *  Master  of  the  Rolls.  If  we  *  199 
look  at  the  case  with  reference  to  the  practice  of  the  Court 
of  Chancery,  the  right  to  be  heard  before  the  Judge  is  by  the  Act 
of  Parliament  in  terms  reserved  to  the  suitors.  If  we  look  at 
the  case  with  reference  to  the  Winding-up  Act,  the  powers  which 
by  that  Act  are  given  to  the  Masters  are,  as  I  apprehend,  now  to 
be  exercised  by  the  Judge.  Nothing  could  I  think  be  more  detri- 
mental to  the  interests  of  the  suitors  of  the  Court  than  that  the 
chief  clerks  should  be  put  in  the  position  which  the  Masters  for- 
merly held.  Whether  therefore  the  case  be  governed  by  the 
Chancery  practice  or  be  considered  as  falling  under  the  Winding- 
up  Act,  it  was  for  the  Judge,  after  hearing  the  parties  and  con- 
sidering the  reasons  they  assigned,  to  determine  who  should  be 
appointed  to  be  the  official  manager. 

There  is  another  point  in  this  case  on  which  I  will  venture  to 
observe.  I  am  not  disposed  to  think  that  the  fact  of  an  account- 
ant having  been  before  concerned  in  some  winding-up  matters 
ought  to  be  conclusive  on  the  question  whether  he  should  be  ap- 
pointed official  manager  to  another  of  such  matters.  The  effect  of 
its  being  so  considered  would  be  to  create  a  monopoly  in  the  office 
of  official  manager  in  favour  of  particular  persons.  I  think  that 
in  determining  the  question  who  should  be  appointed  to  be  offi- 
cial manager,  regard  ought  to  be  had  to  what  the  duties  of 
official  managers  really  are.  It  is  not  their  duty  to  determine  the 
legal  questions  which  may  arise  in  the  course  of  the  winding-up. 
They  are  in  the  position  of  accountants,  bound  to  render  the  best 
assistance  in  their  power  on  the  questions  which  may  arise,  and  to 
see,  so  far  as  thqy  can,  that  those  questions  are  brought  conven- 
iently and  properly  before  the  Judge,  and  further  to  render  their 
aid  in  the  settlement  of  the  different  accounts.  Too  much 
weight,  therefore,  ought  not,  as  it  seems  to  me,  to  be 
*  given  to  the  fact  of  Mr.  Croysdill  having  been  an  official  ♦  200 
manager  on  former  occasions.  Any  skilled  accountant 
may,  I  think,  be  as  fully  capable  as  Mr.  Croysdill  of  discharging 
the  duties  of  official  manager  to  this  company.  Accountants  are 
not  officers  of  the  Court,  and  are  not  recognized  by  it  as  standing 
in  that  position,  and  I  very  much  object  to  any  such  notion  getting 
abroad. 

My  opinion  therefore  is,  that  botl^  these  orders  ought  to  be  dis- 
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charged,  and,  looking  at  all  the  circumstanceB  of  the  case,  I  think 
that  all  the  costs  up  to  the  present  time  ought  to  be  paid  out  of 
the  estate.  It  must  be  understood  that  nothing  that  I  have  said  is 
in  any  way  to  prejudice  any  future  question  as  to  who  ought  to  be 
appointed  to  be  the  official  manager  of  this  company.  I  repeat 
that,  in  my  opinion,  parties  who  desire  to  be  heard  before  the  Judge 
are  entitled  to  be  so  heard. 


♦201    ♦In  the  Matter  of  The  ABERYSTWITH  AND  WELCH 
COAST  RAILWAYS. 

1861.    June  5.     Before  the  Lords  JusncKfi. 

When  a  deposit  has  been  paid  into  Court  under  the  standing  orders  of  Parlia- 
ment in  respect  of  several  undertakings  comprised  in  one  bill,  and  the  bill  is 
subsequently  withdrawn  as  to  some  only  of  the  undertakings,  the  promoters 
cannot,  upon  certificate  of  such  withdrawal,  procure  at  once  the  payment  out 
of  Court  of  so  much  of  the  deposit  as  is  attributable  to  the  abandoned 
undertakings. 

In  this  case  a  bill  had  been  introduced  into  Parliament  for 
making  eight  railways  from  Aberystwith  to  diflferent  places.  The 
promoters,  in  compliance  with  the  Act  9  &  10  Vict.  c.  20,  and 
the  standing  orders  of  Parliament,  had  paid  into  Court  a  deposit  of 
eight  per  cent  upon  the  estimated  cost  of  all  the  railways.  Subse- 
quently they  determined  to  abandon  the  project  as  regarded  three 
of  the  lines,  and  they  procured  the  certificate  of  the  speaker  of 
the  House  of  Commons  that  the  bill,  so  far  as  regarded  these  three 
lines,  had  been  withdrawn.  They  then  petitioned  for  payment  out 
of  Court  of  a  part  of  the  deposit,  bearing  the  same  proportion  to 
the  whole  as  the  estimated  cost  of  the  three  abandoned  lines  bore 
to  the  estimated  cost  of  the  eight  lines.  The  petition  came  before 
Yice-Chancellor  Kindebslgy,  who  desired  that  the  question  might 
be  brought  before  their  Lordships  whether  a  partial  withdrawal  of 
a  bill  came  within  the  meaning  of  9  &  10  Vict.  c.  20,  §  6,  which 
authorizes  the  promoters  to  apply  for  a  return  of  the  deposit  "  if 
such  petition  or  bill  shall  be  rejected  or  finally  withdrawn  by  some 
proceeding  in  either  House  of  Parliament." 
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Mr.  Lonsdahy  for  the  petitioners. 

Their  Lordships  held  that  an  order  ought  not  to  be  made,  there 
having  been  a  withdrawal  of  part  only  of  the  bill. 

Note.  —  See  The  Aberystwith  and  Welsh  Coast  Railway  Act,  1861,  24  &  25 
Yict.  c.  dxzxi.  §  46. 


•MACLAREN  v.  STAENTON.  ♦202 

1861.    June  6,  7.    Before  the  Lords  Justices. 

A  person  who  was  a  shareholder  in  and  manager  of  a  company,  bequeathed 
some  of  his  shares  specifically  to  several  persons  absolutely,  and  gave  the  resi- 
due of  his  property  to  tenants  for  life,  with  remainders  over.  After  his 
death  it  was  discovered  that  "large  sums  were  due  from  him  as  manager  to  the 
company,  and  a  compromise  was  entered  into  with  the  sanction  of  the  Court, 
by  which  his  estate  was  to  pay  the  company  220,000Z.,  a  considerable  part  of 
which  was  attributable  to  interest  accrued  during  the  testator^s  life  on  the 
sums  due  from  him.  Immediately  afler  the  payment  the  company  disposed  of 
this  sum  by  declaring  a  bonus  on  its  shares. 

Edd^  that  the  whole  of  the  bonus  on  the  shares  specifically  bequeathed  belonged 
to  the  specific  legatees. 

Hdd,  also,  that,  as  between  the  tenants  for  life  and  remainder-men,  the  whole  of 
the  bonus  on  those  shares  which  formed  part  of  the  residue  belonged  to  the 
tenants  for  life  as  income.^ 

Figures  used  by  a  testator  in  a  hotch-pot  clause,  held  to  be  merely  used  for 
the  sake  of  giving  an  eimmple  to  explain  what  the  testator  understood  by 
hotch-pot. 

'  The  subject  of  the  respective  rights  of  the  tenant  for  life  and  remainder- 
man in  such  cases  is  discussed  with  great  wealth  of  learning  and  citation  by  Mr. 
Perry,  in  his  Treatise  on  Trusts,  §  645.  See  Madaren  v.  Stainton,  L.  R.  4  £q. 
448;  S.  C.  11  £q.  382;  Minot  v.  Paine,  99  Mass.  101;  Daland  v.  Williams, 
101  Mass.  571;  Kinmonth  v,  Brigham,  5  Allen,  270;  Leland  v.  Hayden,  102 
Mass.  550;  Read  v.  Head,  6  Allen,  174;  Atkins  v.  Allen,  12  Allen,  359; 
Straker  v,  Wilson,  L.  R.  6  Ch.  Ap.  503 ;  Ricketts  v,  Harling,  Weekly  Not^s 
(Dec.  1870),  260  V.  C.  M.;  Ibbotson  v.  Elam,  L.  R.  1  Eq.  188;  Bates  v. 
Mackinley,  81  Beay.  280 ;  In  re  Barton's  Trust,  L.  R.  5  Eq.  238 ;  Clarkson  v. 
Clarkson,  18  Barb.  646 ;  Simpson  o.  Moore,  30  Barb.  630 ;  Earp's  Case,  28 
Penn.  St.  368 ;  Pratt  o.  PraU,  33  Conn.  446 ;  Van  Doren  v.  Olden,  4  C.  £. 
Green,  117 ;  Wiltbank's  Appeal,  64  Penn.  St.  256 ;  De  Gendre  v.  Kent,  L.  R. 
4  Eq.  283 ;  Brown  v.  Gellatly,  L.  R.  2  Ch.  Ap.  755 ;  Hooper  v,  Rossiter,  McClel. 
527 ;  Cox  v.  Cox,  L.  R.  8  Eq.  343 ;  Turner  v.  Newport,  2  Ph.  14 ;  In  re  Gra- 
bowski's  Settlement,  L.  R.  6  Eq.  12;  Balch  v.  Hallet,  10  Gray,  402. 
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Henry  Stainton,  the  testat(»r  in  this  cause,  was  at  his  death,  in 
December,  1851,  entitled  to  eighty-one  shares  in  the  Carron  Iron 
Company.  By  his  will,  dated  the  12th  of  October,  1846,  he  gave 
ten  of  them  specifically  to  his  son  Henry  Tibbatts  Stainton,  and 
another  ten  of  them  to  James  Joseph  Stainton.  The  rest  formed 
part  of  his  residuary  personal  estate,  which,  after  payment  of  his 
debts,  was  directed  to  be  divided  into  eight  equal  parts ;  two  of 
which  parts  were  directed  to  be  allotted  to  each  of  his  sons,  one  to 
the  children  of  E.  Brown  a  deceased  daughter,  and  one  to  each,  of 
his  three  surviving  daughters.  The  allotted  share  of  each  son 
and  daughter  was  given  to  such  son  or  daughter  for  life,  with 
remainder  to  his  or  her  children,  the  terms  of  the  will  being  such 
that  the  shares  in  the  Carron  Company  would  not  have  to  be  cour 
verted.    The  will  contained  the  following  clause :  — 

'^  And  whereas  on  the  marriage  of  my  said  late  daughter  Eliza- 
beth with  S.  W.  Brown,  I  transferred  to  the  trustees  of  her 
marriage  settlement  2000Z.  stock  of  the  East  India  Company, 
which  I  deem  to  be  of  the  value  of  5000^,  and  to  produce  210/. 
per  annum ;  and  on  the  marriage  of  my  said  son  Henry 

*  203    Tibbatts  Stainton  with  his  present  wife,  I  *  transferred  to 

the  trustees  of  his  marriage  settlement  the  sum  of  10,0001. 
stock  of  the  governor  and  company  of  the  Bank  of  England,  which 
I  deem  to  be  of  the  value  of  20,000/.,  and  to  produce  the  sum  of 
700/.  per  annum  ;  and  I  may  advance  or  give  property  to  or  with 
my  other  children  on  their  respective  marriages,  or  otherwise  for 
their  respective  advancement  in  the  world:  Now  I  do  hereby 
declare  my  will  to  be,  that  the  advancements  so  made  to  the  said 
Elizabeth  Brown  and  H.  T.  Stainton  as  aforesaid  shall  be  brought 
into  hotch-pot  and  accounted  for  upon  the  following  principle: 
Supposing  the  income  of  the  residuary  property  divisible  under  this 
my  will  in  respect  of  my  children  as  aforesaid  shall  amount  to  the 
annual  sum  of  4000/.,  to  this  shall  be  added  the  annual  sum  of  210/., 
the  income  of  the  fund  advanced  to  the  said  Elizabeth  Brown,  and 
700/.,  the  income  of  the  fund  advanced  to  the  said  H.  T.  Stainton, 
making  together  the  annual  income  of  4910/.,  which,  being  divided 
into  eight  shares,  leaves  the  annual  sum  of  613/.  15«.  for  each  one- 
eighth  part.  The  two-eighths  directed  to  be  allotted  in  respect  of 
the  said  H.  T.  Stainton  would  therefore  amount  to  1227/.,  10^. ;  from 
this  is  to  be  deducted  the  annual  income  of  the  fund  settled  upon 
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him,  viz.  7007.  per  annum,  so  that  his  income  of  the  share  allotted 
in  respect  of  him  of  and  in  my  residuary  property  would  amount 
to  the  annual  sum  of  5271.  lOs.  The  income  of  the  share  in 
respect  of  the  said  E.  Brown  would  be  618/.  158. ;  from  this  is  to 
be  deducted  the  annual  sum  of  210/.,  the  income  of  the  fund 
settled  upon  her  as  aforesaid,  leaving  the  anntial  sum  of  403/.  lbs. 
as  the  income  of  her  share  to  be  allotted  in  respect  of  her  children 
in  my  residuary  property  under  this  my  will.  The  said  James 
Joseph  Stainton  the  annual  sum  of  1227/.  10«. ;  Sarah  Ann  Stain- 
ton  the  annual  income  of  613/.  158. ;  Charlotte  Stainton  the 
annual  income  of  613/.  158.,  and  Caroline  Mary  Stainton 
the  annual  income  of  613/.  158.,  which  *  annual  sums  of  *  204 
627/.  105.,  403/.  15*.,  1227/.  10«.,  613/.  15«.,  613/.  15«.,  and 
613/.  158.  J  make  up  the  annual  sum  of  4000/.  And  in  case  I  advance 
or  give  property  to  any  other  of  my  children,  I  direct  that  the  same 
principle  shall  be  adopted  in  bringing  the  same  into  hotch-pot  as  I 
have  hereinbefore  directed  with  reference  to  the  property  advanced 
to  my  ssdd  daughter  Elizabeth  Brown  and  my  said  son  H.  T. 
Stainton." 

The  testator  had,  from  1808  till  his  death,  been  the  manager  of 
the  Carron  Company  in  London.  Upon  his  death  the  company 
made  large  claims  against  his  estate  in  respect  of  their  moneys 
which  had  come  to  his  hands,  and  refused  to  transfer  the  shares 
standing  in  his  name.  A  bill  was  filed  by  the  executors  to  compel 
them  to  do  so,  and  ultimately  a  compromise  was  made,  on  the 
terms,  that  the  executors  should  pay  the  company  220,000/.,  and 
that  the  company  should  allow  the  transfer  of  the  shares.  This 
compromise  became  the  subject  of  litigation,  and  the  question  was 
brought  before  the  Court  of  appeal,  whether  it  extended  to  all 
claims  against  the  testator's  estate  or  only  to  claims  arising  on  the 
accounts  subsequent  to  1825.  Their  Lordships  decided  that  it 
only  had  the  more  limited  effect.  Such  of  the  parties  interested  in 
the  testator's  estate  as  were  8ui  juris,  were  willing  to  give  effect  to 
the  compromise  on  this  footing,  and  it  was  approved  by  the  Court 
on  behalf  of  those  who  were  infants.  The  result  was,  that  tlie 
220,000/.  was  paid  out  of  the  estate  of  the  testator  to  the  company, 
and  the  shares  were  transferred,  as  to  ten  into  the  name  of  H.  T. 
Stainton,  ten  into  the  name  of  J.  J.  Stainton,  and  the  rest  into  the 
names  of  the  executors.  The  payment  of  the  220,000/.  was  made 
VOL.  ni.  11  [  161  ] 
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On  the  17th  of  May,  1858,  along  with  a  small  further  sum,  427. 1G«.  Id. 
for  interest.     Of  the  total  sum  thus  paid  191,6642.  29.  4d. 

*  205    was  principal  with  interest  up  to  *  the  death  of  the  testator, 

and  28,3972. 188.  9d.  interest  accrued  since  his  death.  On 
the  26th  of  May,  1858,  the  company  upon  sanctioning  the  transfers 
declared  a  bonus  of  4702.  per  share  upon  all  their  shares,  such 
bonus  arising  from  the  division  among  the  shareholders  of  the 
220,0422.  16«.  Ic2.  thus  received  from  Stainton's  estate.  The 
shares  which  had  belonged  to  Stainton  having  the  benefit  of  this 
bonus,  various  questions  arose  as  to  the  mode  of  dealing  with  it 
The  Master  of  the  Rolls  decided  the  following  points :  — 

1.  That  the  sons  were  not  entitled  to  the  whole  of  the  bonus  on 
the  shares  absolutely  bequeathed  to  them,  but  only  to  a  part  of  it 
bearing  to  the  whole  the  same  proportion  as  28,8972.  ISs.  9d.  to 
220,0422.  168.  Ic2.,  and  that  the  rest  of  it,  t.e.,  so  much  as  was 
attributable  to  principal  and  interest  accrued  due  in  the  testator's 
life,  fell  into  his  residuary  estate,  as  capital. 

2.  That  the  tenants  for  life  of  the  remaining  shares  were  not 
entitled  to  the  whole  of  the  bonus  on  those  shares  as  income,  but 
only  to  a  part  of  it  bearing  to  the  whole  the  same  proportion  as 
28,3972.  13«.  9d.  to  220,0422. 16«.  Id.,  and  that  the  rest  of  it  was 
to  be  dealt  with  as  capital. 

3.  That  the  advances  to  Elizabeth  Brown  and  H.  T.  Stainton 
were  not  to  be  brought  into  hotch-pot  at  the  amounts  mentioned 
in  the  will,  irrespective  of  their  real  values,  for  that  the  figures 
were  only  given  to  show  what  the  testator  intended  by  hotch-pot, 
and  that  the  advances  must  be  brought  into  hotch-pot  according  to 
the  income  they  were  producing  at  the  end  of  a  year  from  the  tes- 
tator's death. 

From  the  order  proceeding  on  this  footing  several  appeals  were 
brought. 

*  206        *  Mr.   Boundell  Palmer  and  Mr.  Lewin^  for  the  two 

sons.  —  As  to  the  first  point,  we  contend  that  the  sons  are 

entitled  to  the  whole  of  the  bonus  on  the  shares  specifically 

bequeathed  to  them.    The  testator  directs  his  executors  to  pay  his 

debts  out  of  the  general  estate.    His  defalcations  constituted  a  debt 
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due  from  him  to  the  company  at  his  death,  and  it  is  impossible  for 
the  residuary  legatees  to  claim  reimbursement  as  against  specific 
legatees.  The  specific  legatees  take  the  shares  as  they  stood  at 
the  testator's  death,  his  estate  being  ample  for  payment  of  all  his 
debts  including  that  to  the  company,  and  as  regards  their  shares 
ihey  stand  in  just  the  same  position  as  any  other  person  who  held 
shares  in  the  company  at  the  testator's  death  would  stand,  that  is, 
he  would  have  the  shares  with  all  the  dividends  and  bonuses  declared 
after  the  testator's  death.  That  the  company  had  a  lien  on  the 
shares  for  the  debt  makes  no  difierence  for  the  present  purpose. 
Armstrong  v.  Burnett,  (a)  Even  if  the  shares  had  been  mort- 
gaged, the  specific  legatee  would  have  been  entitled  to  exoneration. 

On  the  second  point,  the  sons  as  tenants  for  life  of  shares  in  the 
residue  contend,  that  the  bonus  on  those  shares  which  fell  into  the 
residue  is  to  be  treated  as  income.  The  cases  are  all  inconsistent 
with  such  an  apportionment  as  has  been  made.  The  question  has 
always  been,  whether  the  sum  divided  has  been  profits  for  the  year 
or  capital ;  whether  the  company  call  it  dividend  or'bonus  is  imma- 
terial, the  substance  only  is  to  be  looked  to :  Barclay  v.  Wairir 
fcright^  (6)  Price  v.  Jnder9<m,  (c)  and  Preston  v.  Melville^  (d) 
on  the  one  hand,  and  Paris  v.  Parisy  (e)  Brander  y.  Bran- 
der,  (^r)  Witts  v.  Steere^  (A)  *  and  Hooper  v.  Bossiter,  (t)  ♦  207 
show  how  the  rule  is  applied.  This  is  not  a  fund  reserved 
and  accumulated ;  it  is  a  windfall.  Suppose  neighbouring  owners 
had  run  a  mine  into  the  company's  land  and  worked  it  for  some 
years,  and  the  company  on  discovering  it  had  recovered  large  dam- 
ages which  were  then  divided  among  the  proprietors,  the  amount 
80  divided  would  be  income.  Johnson  v.  Johnson,  (k)  Plumbe  v. 
Neild.  (0 

As  to  the  third  point,  we  say  that  the  income  of  the  advances  is 
to  be  taken  at  TOO/,  and  210Z.,  at  which  the  testator  estimates  it. 
He  uses  hjrpothetical  words  as  to  the  income  of  his  residue,  but 
not  as  to  the  income  of  the  advances.  There  cannot  be  any  right 
to  have  the  income  readjusted  every  year,  which  is  what  Mrs. 
Browne's  children  contended  for. 

(a)  20  Beav.  424.  (g)  4  Ves.  800. 

(6)  14  Yes.  66.  (h)  13  Ves.  368. 

(c)  16  Sim.  473.  (t)    13  Price,  774. 

(d)  16  Sim.  163.  (k)  16  Jur.  714. 

(«)  10  Ves.  185.  (0   6  Jur.  N.  8.  629. 
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Mr.  Lloydy  for  the  trastees.  —  If  the  specific  legatees  are  not 
entitled  to  the  bonus  they  have  been  overpaid,  and  the  income  to 
which  they  are  entitled  as  tenants  for  life  of  shares  in  the  residue 
ought  to  be  impounded  to  recoup  the  testator's  estate. 

Mr.  Selwyn  and  Mr.  Haynes,  for  the  testator's  three  daughters. 
—  The  Master  of  the  Bolls,  we  submit,  has  rightly  held  that  the 
testator  did  not  intend  to  set  a  value  on  the  advances,  but  merely 
used  figures  to  show  on  what  plan  he  intended  the  hotch-pot  to  be 
worked  out.  His  estimate  of  the  advances  is  hypothetical,  just  as 
his  estimate  of  his  whole  income. 

Mr.  Follett  and  Mr.    Waller,  for  the  infant  children  of 

*  208    Mrs.  Browne.  —  *  As  to  the  first  point,  the  question  arises 

under  peculiar  circumstances.  The  sum  was  paid  under  a 
compromise  sanctioned  by  the  Court,  which  cannot  be  taken  to 
have  been  intended  to  alter  the  rights  of  the  parties  inter  se.  The 
accounts  should  be  considered  as  taken  up  to  the  testator's  death. 
There  was  a  large  amount  of  profits  made  by  the  company  in  past 
years  which  he  had  improperly  retained  and  his  estate  had  to  repay 
it,  but  he  was  entitled  himself  to  so  much  of  it  as  was  attributable 
to  his  own  shares.  There  is  in  fact  a  set-ofi*,  the  company  being 
only  entitled  to  claim  from  the  testator  the  amount  of  defalcations, 
less  the  share  of  them  which  would  come  back  to  the  testator  as 
shareholder.  The  bonus  on  his  shares  was,  except  as  to  interest 
accruing  after  his  death,  an  accumulation  of  profits  made  in  his 
lifetime,  and  it  is  as  much  against  reason  that  a  specific  gift  of  the 
shares  should  carry  it  as  that  a  bequest  of  a  bond  debt  should 
carry  arrears  of  interest  accrued  in  the  testator's  life. 

As  to  the  second  point,  the  bonus  cannot  be  income,  as  it  is  not 
shown  to  have  been  made  out  of  the  profits  of  that  half  year. 
Hartley  v.  J.Ken,  (a)  Armstrong's  lhi8t.(b} 

As  to  the  third  point,  the  natural  interpretation  is,  that  while 
the  capital  is  not  divisible  the  income  is  to  be  equalized  de  anno 
in  annum. 

Mr.  Shapter  and  Mr.  Appach^  for  the  children  of  the  tenants  for 
life.  —  As  to  the  first  point,  this  bonus  is  not  an  accretion ;  it  is  in 

(a)  4  Jur.  N.  S.  600,  V.-C.  K.  (6)  8  K.  &  J.  486. 

[164] 


MAGLABEN  V.  8TAINT0N.  *  208 

the  nature  of  an  unclaimed  diyidend ;  the  right  to  it  had 
accrued  before  the  testator's  death,  though  it  had  not  *  been  *  209 
declared.  The  company  under  their  charter  had  no  power 
to  increase  their  capital,  therefore  profits  must  be  treated  as  divis- 
ible when  they  accrued.  Fatocett  v.  Whitehause.  (a)  The  testator 
could  not  intend  to  pass  by  his  will  to  his  specific  legatees  a  share 
of  a  sum,  the  withdrawal  of  which  from  his  residuary  estate  he 
never  contemplated :  Harvey  v.  Oooke,  (J)  CircuiU  v.  Perry ^  (c) 
and  it  is  a  breach  of  faith  on  the  part  of  the  specific  legatees  to 
claim  it,  the  compromise  having  proceeded  on  the  footing  that  the 
money  payable  would  be  part  of  the  residuary  estate.  That  the 
debt  was  due  from  the  testator  himself  makes  the  case  quite  differ- 
ent from  what  it  would  have  been  if  the  debt  had  been  due  from  a 
stranger.  Wallis  v.  Bastardy  (cT)  Freeman  v.  Lamas.  («)  [  Wathen 
V.  Smith,  {g)  Hickling  v.  Boyer,  (A)  J(me9  v.  Mossap,  (i)  were  also 
cited.]  As  between  the  tenant  for  life  and  remainder-man,  the 
bonus  is  capital.     Plumbe  v.  Neild,  (k)  NichoUon  v.  Nicholson.  (I) 

Mr.  Lewin,  in  reply.  —  Set-off  is  out  of  the  question.  The  sum 
recovered  might  have  been  applied  by  the  company  in  the  purchase 
of  mines  or  in  any  other  way  beneficial  to  their  trade,  no  individual 
shareholder  could  claim  to  have  a  share  of  the  220,0002.  paid  to 
him  until  the  company  had  declared  a  bonus.  No  right  therefore 
to  receive  a  share  of  the  220,000/.  ever  vested  in  the  testator. 

The  Lord  Justice  Turner.  —  Having  had  the  opportu- 
nity of  considering  this  case  *  since  the  Court  rose  yester-    *  210 
day,  I  do  not  think  it  necessary  to  delay  giving  my  opinion 
upon  it,  especially  as  my  learned  brother  and  I  are  quite  agreed 
upon  the  case.  —  [His  Lordship  then  briefly  stated  the  facts  of  the 
case,  and  proceeded  as  follows :  ]  — 

In  this  state  of  circumstances,  one  question  which  arises  is, 
whether  the  portion  of  the  amount  received  from  the  company  in 
respect  of  the  testator's  shares  (I  do  not  at  present  designate  the 
amount  so  received  either  as  dividend  or  bonus)  which  has  been 

(a)  1  R.  &  MyL  182.  (g)  4  Madd.  825. 

(6)  4  Rus8.  84.  (K)  8  Mac.  &  6.  635. 

(c)  28Beav.  275.  (i)   3  Hare.  668. 

id)  4  De  G.,  M.  &  G.  251.  (Jc)  6  Jur.  N.  S.  520. 

(«)  9  Hare,  109.  (0   9  W.  R.  676,  V.-C.  K. 
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received  in  respect  of  the  ten  shares  specifically  bequeathed  to 
each  of  the  sons  of  the  testator  formed  part  of  the  general  estate  of 
the  testator,  or  belongs  to  the  two  sons  ?  This  is  a  question 
between  the  specific  and  the  residuary  legatees.  Another  question 
which  arises  is,  whether  the  portion  of  the  amount  received  from 
tlie  company  which  has  been  received  in  respect  of  the  testator's 
other  shares,  forming  part  of  his  residuary  estate,  is  to  be  consid- 
ered as  capital  or  income.  This  is  a  question  between  the  tenants 
for  life  of  the  residue  and  the  parties  entitled  to  it  in  remainder. 
The  Master  of  the  Rolls  has  thus  dealt  with  these  questions.  He 
has  divided  the  full  amount  received  from  the  company  in  respect 
of  all  the  testator's  shares  into  two  parts,  according  to  the  pro- 
portion which  the  amount  treated  upon  the  compromise  as  due  to 
the  company  by  the  testator  at  the  time  of  his  death  for  principal 
and  interest  bears  to  the  amount  which  upon  the  compromise  was 
treated  as  due  for  interest  accruing  after  the  testator's  death,  and 
then  as  between  the  specific  and  residuary  legatees  he  has  given 
the  residue  so  much  of  the  full  amount  received  from  the  company 
as  according  to  the  above  apportionment  was  attributable  to  the 
principal  and  interest  which  was  treated  as  due  from  the  testator 
at  the  time  of  his  death,  giving  to  the  specific  legatees  only 

*  211    so  much  of* the  full  amount  received  from  the  company 

as,  according  to  the  apportionment,  was  attributable  to  the 
interest  treated  as  accruing  due  after  the  death  of  the  testator. 
He  has  dealt  in  the  same  manner  with  the  tenants  for  life  of  the 
residue  and  the  parties  entitled  to  it  in  remainder,  giving  to  the 
capital  of  the  residuary  estate  so  much  as,  according  to  the  appor- 
tionment, was  attributable  to  the  principal  and  interest  treated  as 
due  at  the  testator's  death,  and  to  the  tenants  for  life  so  much 
only  as,  according  to  the  apportionment,  was  attributable  to  the 
interest  treated  as  having  accrued  after  the  death  of  the  testator. 
Whether  this  mode  of  dealing  with  these  questions  was  correct,  or 
in  what  mode  they  ought  to  have  been  dealt  with,  is  the  principal 
point  which  we  have  to  consider  upon  this  appeal. 

The  ground  on  which  the  Master  of  the  Bolls  proceeded  in  dis- 
posing of  these  questions  in  the  manner  above  mentioned  was,  as 
I  understand,  this :  that  at  the  time  when  the  matter  was  before 
him,  on  the  occasion  of  the  compromise  being  proposed,  —  a  com- 
promise which  required  his  sanction  by  reason  of  some  of  the 
parties  interested  in  the  residuary  estate  being  infants,  —  he  con- 
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templated  and  intended  that  what  would  be  coming  to  the  testator's 
shares  from  the  amount  which  would  be  divisible  by  the  Garron 
Company  in  consequence  of  the  repayment  made  by  the  testator's 
estate  should  go  back  into  the  generid  estate  of  the  testator ;  but  it 
is  to  be  observed  that  there  were  other  parties  interested  in  this 
compromise,  besides  the  infants  on  whose  behalf  the  Master  of  the 
Rolls  was  called  upon  to  sanction  it.  The  specific  legatees  and 
the  tenants  for  life  of  the  residue,  so  far  as  they  were  not  married 
women,  or  so  far  as  being  married  women  they  had  separate 
estates,  were  all  competent  to  act  for  themselves,  they  were  all 
interested  in  this  compromise,  and  it  does  not  appear 
*  that  at  any  time  during  the  proceedings  before  the  Master  *  212 
of  the  Rolls  on  the  subject  of  the  compromise  the  question 
which  is  now  raised  was  in  ^any  way  mooted  or  brought  to  their 
attention.  The  position  of  the  case  therefore  is  this,  —  That  the 
compromise,  resting,  in  the  view  of  the  Master  of  the  Rolls  acting 
on  behalf  of  the  infants,  upon  one  ground,  may,  as  to  the  other 
parties,  well  have  proceeded,  and  primd  fade  I  think  it  must  on 
their  part  be  taken  to  have  proceeded,  upon  a  wholly  different 
ground.  The  question  then  is,  whether  in  this  position  of  the  case 
we  can  as  to  those  other  parties  treat  this  compromise  as  having 
proceeded  upon  the  ground  on  which  the  Master  of  the  Rolls,  act- 
ing on  the  part  of  the  infants,  meant  it  to  proceed.  Can  we  say 
that  there  has  since  been  an  agreement  on  the  part  of  those  other 
parties  which  ought  to  be  held  binding  upon  them,  so  as  to  disen- 
title them  to  those  rights  to  whicbthey  would  otherwise  have  been 
entitled  ?  I  do  not  think  that  we  can.  Possibly  there  may  be  some 
right  on  the  part  of  the  infants  to  be  in  some  manner  relieved  as 
to  the  matters  in  question ;  but  I  cannot  see  my  way  to  give  them 
the  relief  given  by  this  order,  or  indeed  any  relief  in  this  suit,  so 
long  as  the  compromise  stands.  With  all  deference  to  the  Master 
of  the  Rolls,  I  find  myself  unable  to*  follow  the  view  which  he  has 
taken.  Under  ordinary  circumstances  the  specific  legatees  would 
of  course  be  entitled  to  the  proportion  of  the  whole  amount  received 
from  the  company  which  w£^s  due  to  the  shares  specifically 
bequeathed,  and  as  the  case  now  stands,  I  think  we  must  consider 
them  to  be  so  entitled. 

It  may  be  right,  however,  to  advert  to  some  further  arguments 
which  were  brought  forward  at  the  bar  in  support  of  this  order. 

[167] 


*  212  CASES  IN   CHANCERY. 

It  was  said  that  there  was  here  a  case  of  setroff ;  that  the 

*  213    testator  having  been  indebted  to  *  the  company  in  respect  of 

his  transactions  as  their  agent,  the  amonnt  in  which  he  was 
so  indebted  to  the  company  ought  to  be  taken  out  of  the  amount 
received  from  the  Carron  Company  in  respect  of  the  shares  which 
belonged  to  his  estate.  It  does  not  appear  to  me,  however,  that 
there  is  here  any  case  of  set-oflF.  Until  the  debt  due  from  the  tes- 
tator's estate  was  paid,  and  the  dividend  declared  in  consequence 
of  the  payment,  there  was  no  demand  against  the  company  on  the 
part  of  the  testator's  estate.  What  was  paid  by  the  estate  in 
respect  of  the  testator's  debt  might  have  been  applied  in  payment 
of  other  debts  of  the  company,  or  in  the  purchase  of  further  mines, 
or  for  other  purposes  of  the  trade,  and  might  never  have  been 
divided  at  all  among  the  shareholders  of  the  company;  so  that 
the  alleged  case  of  set-oflF  arises  wholly  from  the  subsequent  appli- 
cation of  the  moneys  paid  by  the  estate,  and  there  never  was  in 
fact  any  coexistent  case  of  demand  on  the  one  side  and  debt  on 
the  other. 

It  was  further  said  that  the  amount  paid  to  the  company  by  the 
testator's  estate  ought  to  be  regarded  as  in  the  nature  of  an 
unclaimed  dividend ;  but  although  it  may  well  be  regarded  as  an 
unclaimed  debt,  it  certainly  cannot  be  regarded  as  any  thing  in  the 
nature  of  an  unclaimed  dividend,  for  it  never  was  reserved  on 
the  part  of  the  company,  and  the  company  never  in  fact  knew  of 
the  existence  of  the  fund  till  after  the  death  of  the  testator.  It  was 
also  attempted  to  be  argued  that  this  was  not  a  debt  within  the 
meaning  of  that  word  as  used  in  the  testator's  will ;  but  that  point 
seems  to  me  to  be  so  clear  that  it  is  quite  unnecessary  to  say  any 
thing  upon  it. 

On  the  first  point,  therefore,  I  think  that  the  specific  legatees  of 

the  ten  shares  are  entitled  to  the  proportion  of  the  amount 
*  214    received  from  the  company  which  was  *  due  to  those  shares. 

As  to  these  legatees,  there  is  no  ground  for  distinguishing 
between  interest  and  capital,  the  bequests  of  the  shares  being  abso- 
lute. 

As  to  the  other  shares,  however,  forming  part  of  the  residuary 
estate,  the  question  arises  whether  what  has  been  received  in 
respect  of  them  ought  to  be  considered  as  capital  or  income.     Sev- 
eral cases  have  been  cited  on  that  point,  but  I  do  not  think  it  is 
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necessary  to  go  through  them,  as  they  do  not  seem  to  me  to  affect 
the  question.  This  is  clearly  not  reserved  capital  which  belonged 
to  the  company  ;  there  was  no  intention  on  the  part  of  the  com- 
pany to  reserve  it.  It  is  nothing  more  than  a  debt  which  was  due 
from  the  estate  of  Stainton  to  the  company,  and  which  was  paid  by 
the  estate  of  Stainton  after  his  death.  In  that  state  of  circum- 
stances, what  is,  in  truth,  the  effect  of  that  payment  ?  If  a  debt 
which  is  due  to  a  partnership  is  paid  in  any  given  year,  the  money 
received  in  respect  of  it  must,  as  I  apprehend,  in  the  absence  of 
any  special  provision  to  the  contrary,  and  there  is  none  such  in 
this  case,  constitute  part  of  the  profits  of  the  year  in  which  the 
debt  is  paid.  In  the  course  of  the  argument  this  case  was  put : 
suppose  this  to  have  been  a  sum  which  accrued  due  to  the  company 
in  the  course  of  the  dealings  and  transactions  between  them  and 
Stainton,  and  to  have  become  due  within  the  last  two  or  three  years, 
and  to  have  been  paid  to  the  company  by  Stainton  or  by  his  execu- 
tors after  his  death,  could  it  be  said  that  the  sum  so  paid  was  not 
profit  of  the  year  in  which  it  was  paid  ?  No  answer  was  given  to 
the  question;  and  no  other  answer  could,  as  I  conceive,  be  given 
to  it  than  that  in  the  case  supposed  the  debt  would  be  profit  of  the 
year  in  which  it  was  paid  ;  but  if  the  debt  would  have  been  profit 
of  the  year  had  it  arisen  from  the  dealings  and  transactions  of 
Stainton  with  the  company,  surely  the  nature  of  the  transac- 
tions, *or  tlie  mode  in  which  the  debt  was  contracted,  *215 
cannot  alter  the  case.  In  order  to  constitute  a  debt  cap- 
ital, I  apprehend  you  must  show  that  there  was  an  intention  on 
the  part  of  the  persons  interested  that  it  should,  be  dealt  with  as 
capital.  If  it  has  been  reserved  and  set  apart  as  capital,  it  would, 
as  I  apprehend,  of  course  be  capital  as  between  the  tenant  for  life 
and  remainder-man ;  but  if  it  has  not  been  so  reserved  and  set 
apart,  and  there  be  nothing  more  than  that  the  debt  has  been  got 
in,  it  must,  as  I  conceive,  be  considered  as  income,  and  not  capi- 
tal.^ I  think,  therefore,  upon  the  true  result  of  this  case,  the  whole 
of  the  dividends  on  these  shares  belong  to  the  tenants  for  life  of 
the  residue,  and  cannot  be  considered  as  capital.  I  do  not  see  how 
this  is  to  be  distinguished  from  the  case  of  any  other  debt.  Noth- 
ing, as  I  have  said,  can  depend  on  the  mode  in  which  the  debt 
arises. 

»  See  In  re  Barton's  Trusts.  L.  R.  5  Eq.  244 ;  Ricketts  v,  Harling,  W.  N. 
(Dec.  1870)  260 ;  Minot  o.  Paine,  99  Mass.  101,  111,  112. 
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There  remains,  then,  only  the  question  on  the  hotch-pot  clause ; 
and  I  agree  with  the  Master  of  the  Rolls  in  the  construction  which 
he  has  put  on  that  clause.  The  case  is  peculiar,  but  it  seems  to 
me  that  what  the  testator  has  said  is  only  an  explanation,  for  the 
purpose  of  showing,  the  principle,  of  division.  What  he  has  said  is 
in  substance  this :  ''  I  take  4000Z.  as  the  income  of  my  property ;  I 
add  to  that  the  income  which  shall  come  from  the  bank  stock  and 
East  India  stock,  and  divide  it  as  follows,  and  you  are  to  do  the 
same  with  the  income  whatever  it  may  happen  to  be.  If  the 
income  happens  to  be  20,000Z.  a  year,  take  20,000Z.  instead  of 
the  4000Z.  If  I  have  made  advances  to  my  other  children,  take  the 
interest  on  those  advances  on  the  same  principle  as  I  have  made 
the  computation  on  the  bank  stock  and  India  stock,  and  divide 
accordingly."  It  seems  to  me,  therefore,  that  the  Master  of  the 
Bolls  has,  upon  this  part  of  the  case,  adopted  the  right  principle. 
It  may  be  open  to  some  doubt  whether  the  amount  should 

*  216  be  taken  *  at  the  death  of  the  testator  or  at  the  end  of  the 

year  after  his  death ;  but  I  think  that  the  right  principle  is, 
that  it  should  be  taken  at  the  end  of  the  year  after  his  death. 
As  to  the  residue,  I  may  observe  that  there  is  no  residue  until  the 
expiration  of  the  year.  I  make  that  observation,  however,  with 
some  caution,  as  we  know  that  an  observation  of  that  kind  has 
given  rise  to  great  confusion  in  other  cases  between  tenants  for 
life  of  residue  and  the  parties  interested  in  the  capital.  Many 
cases,  I  believe,  have  come  before  the  Courts  in  consequence  of  the 
unguarded  use  of  the  word  residue  in  a  case  that  occurred  before 
Sir  John  Leach,  who  said  that  there  was  no  residue  until  the  end 
of  the  first  year,  and  that,  therefore,  the  interest  of  the  first  year 
fell  into  the  capital  of  the  estate.  Of  course  I  do  not  mean  by 
the  observation  I  have  made  to  revive  any  question  on  that  point. 
My  opinion,  therefore,  agrees  with  that  of  the  Master  of  the  Rolls 
as  to  the  hotch-pot  clause,^  but  I  difier  from  him  as  to  the  question 
of  the  rights  of  the  specific  legatees  and  of  the  tenants  for  life  of 
the  residue. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  opinion. 
There  will  be  one  order  on  the  several  motions. 

»  See  Fox  v.  Fox,  L.  R.  II  Eq.  142. 
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1861.    May  22,  23,  24.    June  7.    Before  the  Lord  Chancellor  Lord  Campbell 
and  the  Lords  Jubtigss. 

The  defendant  KoMUth,  a  Hungarian  refugee,  caused  to  be  manufactured  in 
England  a  large  quantity  of  notes,  which,  though  not  made  in  imitation  of 
any  notes  circulating  in  Hungary,  purported  to  be  receivable  as  money  in 
every  Hungarian  state  and  public  pay  office,  and  to  be  guaranteed  by  the 
state  of  Hungary.  The  plaintiff,  as  King  of  Hungary,  sued  to  have  these 
notes  delivered  up  and  to  restrain  the  manufacture  of  any  such,  alleging  that 
the  issue  of  such  notes  would  injure  the  rights  of  the  plaintiff  by  promoting 
revolution  and  disorder,  would  injure  the  state  by  the  introduction  of  a 
spurious  circulation,  and  would  thereby  abo  injure  the  plaintiff^s  subjects. 

Meldt  that,  although  the  Court  has  not  any  jurisdiction  to  restrain  the  commission 
of  acts  which  only  violate  the  political  privileges  of  a  foreign  sovereign,^ 
the  manufacture  of  these  notes  ought  to  be  restrained. 

Per  the  Lord  .Chancellor :  A  foreign  sovereign  may  sue  in  this  country  for  a 
wrong  done  to  him  by  an  English  subject,  unauthorized  by  the  English  govern- 
ment, in  respect  of  property  belonging  to  that  foreign  sovereign,  either  in  his 
individual  or  his  corporate  capacity,  or  to  his  subjects,'  and  the  circulation  of 
spurious  notes  purporting  to  be  guaranteed  by  the  nation  is  such  a  wrong. 

Per  the  Lord  Justice  Turner  :  The  plaintiff,  as  representing  his  subjects,  was 
entitled  to  relief  on  account  of  the  pecuniary  injury  which  a  spurious  circula- 
tion would  inflict  on  them ;  but  qucBre,  whether  he  would  have  been  entitled 
to  relief  on  the  ground  of  the  loss  arising  to  the  state  from  such  spurious 
circulation  —  the  issue  of  such  notes  being,  so  far  as  such  loss  only  was  con- 
cerned, a  mere  invasion  of  the  prerogatives  of  a  foreign  sovereign  and  the 
political  rights  of  his  subjects. 

This  was  an  appeal  from  the  whole  of  a  decree  of  Yice-Chan- 
cellor  Stuart,  restraining  the  defendants  from  making  notes  pur- 
porting to  be  notes  of  the  Hungarian  state,  and  ordering  them  to 
deliver  up  to  the  plaintiff  the  notes  already  made  and  the  plates 
used  for  printing  them. 
The  case  made  by  the  bill  was  in  substance  as  follows :  — 
That  the  plaintiff  was  King  of  Hungary,  and  as  such  had  the 
exclusive  right  of  authorizing  the  issue  in  Hungary  of  notes  to  be  * 

"  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  17,  18 ;  Kerr  Inj.  2,  8. 

*  See  United  States  of  America  v.  McRae,  L.  R.  4  Eq.  827;  S.  C,  L.  R. 
8  Eq.  69 ;  S.  C,  L.  R.  8  Ch.  Ap.  79 ;  United  States  of  America  v.  Wagner, 
L.  R.  2  Ch.  Ap.  682;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  17;  United  States  ».  Prio- 
leau,  2  H.  &  M.  659 ;  King  of  Spain  o.  Machado,  4  Russ.  226. 
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circulated  in  Hungary  as  money,  and  also  the  exclusive 

♦  218   right  of  authorizing  the   royal  arms  of  *  Hungary  to  be 

affixed  to  any  document  intended  to  be  circulated  in  that 
country. 

That  nearly  the  whole  of  the  circulation  of  Hungary  consisted 
of  notes  of  the  National  Bank  of  Austria,  issued  under  the  author- 
ity of  the  plaintiff  as  Emperor  of  Austria  and  King  of  Hungary, 
which  circulated  in  Hungary  as  money,  and  were  for  various  sums 
from  one  florin  upwards. 

That  the  defendants  Day  &  Sons  (the  well-known  lithographers) 
had  by  the  direction  of  the  defendant  Kossuth  prepared  plates  for 
printing  notes  purporting  to  be  notes  of  the  Hungarian  nation  or 
state,  for  various  sums  of  money,  and  which  were  intended  to  be 
circulated  as  money  in  Hungary,  and  that  they  were  engaged  by 
the  direction  of  Kossuth  in  printing  such  notes  from  the  plates. 

That  the  body  of  each  not«  was  in  the  Hungarian  language,  and 
had  on  the  border,  in  the  German  and  Sclavonian  and  other  lan- 
guages, the  amount  for  which  it  purported  to  be  a  note,  and  at  the 
bottom  a  print  of  the  royal  arms  of  Hungary. .  The  body  of  a  one 
florin  note,  when  translated,  was  as  follows :  — 

"  One  florin. 
"  This  monetary  note  will  be  received  in  every  Hungarian  state 
and  public  pay  office  as 

"  One  florin  in  silver. 
'^  Three  zwanzigers  being  one  florin,  and  its  whole  nominal 
value  is  guaranteed  by  the  state. 

"  In  the  name  of  the  nation, 

"  Kossuth,  Louis." 

That  the  total  amount  of  these  notes  which  was  being  pre- 

♦  219   pared  was  upwards  of  100,000,000  florins.    That  Day  •  & 

Sons  had  in  their  possession  a  large  quantity  of  them  entirely 
or  nearly  completed,  and,  unless  restrained  by  the  Court,  would 
deliver  them  to  Kossuth.  That  Kossuth  intended,  as  soon  as  he 
received  them,  to  send  them  to  Hungary  and  endeavour  to  intro- 
duce some  of  them  into  circulation  there,  and  use  the  remainder 
for  other  purposes  in  Hungary,  in  violation  of  the  rights  and  pre- 
rogative of  the  plaintiff  as  king  of  that  country,  and,  amongst 
other  purposes,  for  the  promotion  of  revolution  and  disorder 
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there.  That  the  plaintiff  had  never  authorized  the  manufacture  of 
the  notes  or  tlie  use  of  the  royal  arms  of  Hungary  thereon ;  and 
that  the  introduction  of  the  notes  into  Hungary  would  create  a 
spurious  circulation  there,  and  by  that  and  other  means  cause  great 
detriment  to  the  state  and  the  subjects  of  the  plaintiff.  That  Day 
&  Sons  had  notice  of  the  purpose  for  which  the  notes  were 
intended,  and  of  Kossuth's  want  of  authority  to  prepare  or  issue 
them. 

The  bill  prayed  that  Day  &  Sons  might  be  decreed  to  give  up  to 
the  plaintiff  the  plates,  and  any  documents  printed  or  lithographed 
therefrom,  and  any  other  documents  in  their  possession  purporting 
to  be  notes  of  the  Hungarian  state  or  nation,  or  notes  with  the 
royal  arms  of  Hungary  thereon,  and  for  an  injunction  restraining 
Day  &  Sons  from  printing  or  delivering  to  Kossuth  any  such 
notes. 

M.  Kossuth  by  his  affidavits  denied  that  the  plaintiff  was  de  Jure 
King  of  Hungary,  and  entered  at  length  into  the  grounds  of  this 
contention.  He  also  denied  the  plaintiff's  being  de  facto  King 
of  Hungary  on  the  ground  that  he  had  not  been  crowned  King  of 
Hungary,  as  was  required  by  the  fundamental  laws  of  that  country. 
He  asserted  that  the  emperor  had  no  authority  to  issue  notes 
without  the  consent  of  the  diet ;  that  the  diet  had,  in  *  1848,  *  220 
authorized  him,  Kossuth,  when  minister  of  finance  to  Fer- 
dinand Y.,  to  issue  notes,  but  had  never  given  such  authority  to 
any  one  else.  That  such  notes  were  issued,  bearing  his  own  offi- 
cial signature  as  minister  of  finance,  but  did  not  resemble  the 
notes  now  in  question.  That  the  arms  of  Hungary  were  not  royal 
but  national,  and  that  any  Hungarian  might  lawfully  use  them. 
That  the  use  of  them  in  Hungary  without  royal  authority  was 
common;  and  that  they  were  introduced  into  the  notes,  not  to 
give  them  any  authenticity,  but  merely  as  a  national  emblem.  He 
proceeded  to  say,  "It  is  not.true,  but  it  is  wholly  and  entirely  con- 
trary to  the  truth,  that  I  have  intended,  as  soon  as  I  receive  the 
notes,  falsely  in  the  said  bill  called  spurious  notes,  to  send  them  to 
Hungary,  and  to  sell  some  of  them  for  divers  sums  of  money  to 
any  persons  resident  there  or  elsewhere,  and  by  this  and  other 
means  to  introduce  the  same  into  circulation  in  Hungary.  ...  I 
affirm  and  declare  the  fact  to  be,  that,  the  present  state  of  Europe 
and  of  the  Austrian  government  being  such  as  to  make  the  hap- 
pening of  great  changes  in  the  relations  of  lawful  right  and  the 
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dominion  of  force  seem  not  only  possible  but  probable,  I  deemed 
it  to  be  my  duty  to  take  such  means  as  I  was  able  to  meet  such  an 
emergency  as  might  then  probably  arise,  and  to  prevent  the  subjects 
and  state  of  Hungary  from  suffering  the  detriment  that  would 
necessarily  follow  from  the  want  of  a  sufficient  means  of  circula- 
tion as  money,  and  I  have  accordingly  had  the  notes  in  the  said 
bill  named,  prepared,  and  made  ready,  but  had  already  before  the 
filing  of  the  said  bill  made  proyision  for  their  safe-keeping  in 
England  until  the  happening  of  the  emergency  which  could  alone 
make  the  use  of  them  in  Hungary  to  be  consistent  with  events. 
And  I  affirm  and  declare,  that  I  neither  have  attempted,  nor  have 
ever  had  the  intention  to  attempt,  to  introduce  the  said  notes  into 
Hungary,  so  long  as  the  present  condition  of  forcible  do- 

•  221    minion  exists  ♦  there.    What  the  plaintiff  calls  *  revolution,* 

but  which  will  in  fact  be  the  restoration  of  the  laws  and 
rights  of  Hungary,,  must  itself  have  happened  in  Hungary  before 
the  notes  in  the  said  bill  named  can  acquire  the  value  of  which  the 
plaintiff  expresses  so  much  fear,  through  their  circulation  in  the 
kingdom  of  Hungary." 

It  appeared  that  the  notes  in  question  were  not  similar  in 
appearance  to  any  notes  circulating  in  Hungary. 

The  Vice-Chancellor  Stuart  having  made  a  decree  according  the 
prayer  of  the  bill,  the  defendants  Kossuth  and  Day  &  Sons  sev- 
erally appealed. 

Mr.  Roundell  Palmer^  Sir  H.  M.  Cairns^  and  Mr.  Cotton,  for  the 
plaintiff,  in  support  of  the  decree.  —  The  first  point  set  up  by  the 
defendant  relates  to  the  plaintiff's  title  to  the  crown  of  Hungary. 

[The  Lord  Chancellor.  —  Surely  that  question  depends  merely 
on  this,  whether  the  plaintiff  is  acknowledged  by  her  Majesty's 
government  as  de  facto  King  of  Hungary,  and  we  are  bound  to 
take  judicial  notice  of  the  fact  that  he  is  so  acknowledged.  We 
cannot  enter  here  into  the  question  whether  he  is  rightfully  King.] 

As  to  the  Hungarian  law  with  reference  to  the  circulation  of 
paper  money,  the  evidence  of  the  defendants  leaves  untouched  this 
proposition,  that  whatever  niay  be  the  extent  of  the  rights  of  the 
diet  as  to  interfering  with  the  issue  of  paper  money,  it  cannot  be 
issued  without  the  concurrence  of  the  Grown,  and  the  issuing  it  is 
the  act  of  the  Crown. 
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As  to  the  use  of  the  royal  arms,  it  may  be  common  to  usq  them 
as  an  ornament  to  priyate  documents ;  but  the  question  is, 
for  what  purpose  are  they  used.    Here  they  *  are  evidently   *  222 
used  to  give  these  spurious  notes  the  appearance  of  public 
documents. 

As  to  the  purpose  for  which  these  notes  are  manufactured,  M. 
Kossuth  denies  his  intention  to  circulate  them  at  once,  but  ex- 
presses himself  with  studied  ambiguity  as  to  the  nature  of  the 
occasion  on  which  he  intends  to  circulate  them. 

To  apply  the  law  to  the  facts  of  the  case,  we  must  consider  the 
locus  standi  of  a  foreign  sovereign  in  the  Courts  of  our  country. 
What  is  meant  by  the  dictum  that  he  can  sue  in  this  country  ?  It 
cannot  mean  merely  that  he  can  sue  for  injuries  affecting  his  own 
property  or  person,  for  if  he  were  a  private  individual  he  could 
Bue  in  respect  of  them,  and  nobody  could  contend  that  his  being 
a  sovereign  would  deprive  him  of  the  power  to  do  so.  The  rule 
therefore  must  mean,  that  he  can  sue  as  a  corporation  in  respect 
of  the  rights  of  the  country  which  he  governs.  We  may  lay  out 
of  the  question  all  cases  where  the  subject-matter  was  an  act  of 
the  state,  as  Duke  of  Brunswick  v.  King  of  Hanover^  (a)  Secre- 
tary of  State  in  Council  of  India  v.  Kamachee  Boye  Sahaba  (^The 
Tanjore  Case^,  (6)  The  Nabob  of  the  Camatic  v.  JEast  India  Com- 
pany, (c)  So  as  to  any  belligerent  right:  thus,  an  injunction 
could  not  be  obtained  to  stop  munitions  of  war ;  that  is  not  a  matter 
relating  to  rights  of  property,  and  must  be  settled  by  diplomacy, 
not  by  the  action  of  civil  tribunals.  The  rule  relates  to  rights  of 
prdperty  concerning  the  nation.  Each  nation  must  have  a  head 
by  which  it  is  represented  in  foreign  countries,  otherwise  it  would 
have  no  means  of  asserting  abroad  civil  rights  belonging  to 
it  in  its  corporate  *  capacity,  or  belonging  to  the  mass  of  its  ♦  228 
subjects.  The  cases  of  2!ie  City  of  Berne  v.  Bank  of  Eng- 
land ((i)  and  The  Columbian  Government  v.  Rothschild  (e)  show 
that  a  bill  on  behalf  of  a  nation,  by  a  person  not  duly  authorized 
to  represent  it,  cannot  be  allowed.  In  The  King  of  Spain  v. 
Hullettj  (cf)  the  Lord  Chancellor  laid  it  down  that  the  King  of 
Spain,  as  to  public  matters,  sued  as  a  foreign  corporation  sole. 

(a)  6  Beav.  1 ;  2  H.  L.  Cae.  1.  (d)  9  Ves.  847. 

(6)  13  Moo.  P.  C.  C.  22.  (0   1  Sim.  94. 

(c)  2  Vea.  Jr.  66.  (^)  7  Bligh  N.  S.  869,  88S. 
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In  Enilett  v.  JSing  of  Spain,  (a)  Lord  Rbdesdale  says, "  I  have  no 
doubt  but  a  foreign  sovereign  may  sue  in  this  country^  otherwise 
there  would  be  a  right  without  a  remedy.  He  sues  here  on  behalf 
of  his  subjects,  and  if  foreign  sovereigns  were  not  allowed  to  do 
that,  the  refusal  might  be  a  cause  of  war."  The  King  of  the  Two 
Sicilies  v.  Wilcox  (6)  illustrates  the  distinctions  between  rights 
claimed  by  a  foreign  sovereign  as  rights  of  the  Crown,  and  those 
which  he  claims  as  representing  the  country ;  the  argument  there 
being  urged,  that  the  plaintiff  had  no  interest  in  right  of  his  crown. 
So  here  it  is  attempted  to  meet  the  plaintiff's  case  by  evidence  to 
show  that  he  has  not  the  exclusive  right  to  issue  notes,  inasmuch 
as  he  cannot  issue  them  without  the  concurrence  of  the  diet ;  but 
the  answer  to  this  argument  is,  that  in  the*  Courts  of  this  country 
the  plaintiff  represents  the  Hungarian  nation,  including  the  diet. 
Then,  is  the  right  one  which  the  King  of  Hungary,  representing 
the  nation,  is  entitled  to  have  protected  in  our  Courts  ?  The  right 
is  the  right  of  issuing  money,  there  being  no  distinction  for  the 
present  purpose  between  a  metallic  and  a  paper  currency.  This 
is  a  civil  right  of  which  the  Court  of  Chancery  can  take  notice ; 
a  right  possessing  a  pecuniary  value,  and  so  savouring  of 

*  224   property :  thus,  for  instance,  the  Bank  of  *  England  pays 

government  a  large  sum  for  the  exclusive  privilege  of  issuing 
notes,  which  are  a  legal  tender,  and  the  act  which  we  seek  to  re- 
strain is  the  issuing  notes  purporting  to  be  issued  by  the  authority 
of  the  Hungarian  nation,  when  they  are  not  really  so  issued.  The 
right  is  laid  down  by  the  jurists  as  to  metallic  currency.  Heinec- 
cius,  ((?)  Wolff,  (i)  Vattel,  (e)  Blackst.  Comm.  (^)  The  penal 
statutes  do  not  exactly  hit  a  case  like  the  present,  though  they 
come  very  near  to  it :  14  Eliz.  c.  3 ;  37  Geo.  3,  c.  126,  §  4 ;  11 
Geo.  4  &  1  Will.  4,  c.  66,  §  19.  There  is  no  distinction  between 
metallic  and  paper  money  for  the  present  purpose,  Pufendorff ;  (A) 
indeed,  if  there  be  any  distinction,  the  principles  laid  down  by  the 
jurists  apply  more  strongly  to  paper  currency  than  to  metallic, 
because  the  former  has  no  intrinsic  value.  The  statutes,  which 
being  penal  statutes  must  be  construed  strictly,  do  not  reach  the 

(a)  1  Dow  &  CI.  169,  175 ;  S.  C.  2  Bligh  N.  S.  31,  60. 

(b)  1  Sim.  N.  S.  832.  (e)  Book  1,  c.  10. 

(c)  Book  2,  c  8,  §§  174,  176,  178.        (g)  Vol.  1,  277,  Coleridge's  e<L 

(d)  Part  8,  c  3,  §§  803,  806,  807.  (h)  Book  6,  c.  1,  §§  18,  U. 
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case,  for  these  notes  are  no  forgery,  not  being  an  imitation  of  any 
notes  current  in  the  plaintiff's  dominions.  What  we  rely  on  is, 
that  each  of  these  notes  contains  a  statement  that  it  will  be  re- 
ceived in  every  Hungarian  public  oflSce,  and  that  its  payment  is 
guaranteed  by  the  state.  It  is  a  case  of  pretended  agency.  On 
the  face  of  these  notes  M.  Kossuth  represents  that  he  has  the 
authority  of  the  Hungarian  nation  to  issue  paper  money,  which  is 
not  the  fact.  That  nation  is  now  represented  by  the  plaintiff,  and 
it  is  no  answer  to  our  case  to  say,  that  a  time  may  possibly  come 
when  it  will  not  be  so  represented.  When  a  felony  has  been  com- 
mitted, it  is  often  necessary  to  pursue  the  criminal  remedy  before 
resorting  to  the  civil  one ;  but  where  criminal  proceedings 
•cannot  be  resorted  to,' there  is  no  suspension  of  the  civil  ♦  226 
remedy:  Sloman  v.  Bank  of  England;  {a)  and  if  the 
offence  merely  amounts  to  a  misdemeanour,  there  is  no  suspension 
at  all  of  the  civil  remedy.  In  The  Bank  of  England  v.  Ander- 
son^ (i)  and  Bank  of  England  v.  Booths  (c)  the  Bank  of  England 
was  protected  in  the  enjoyment  of  a  like  right  derived  under  a 
charter  from  the  Crown.  This  was  protecting  the  right  in  the 
stream ;  here  we  ask  to  have  it  protected  in  the  fountain.  Our 
case  as  regards  the  false  representation  that  these  notes  are  issued 
by  the  state,  is  made  stroiiger  by  the  fact  that  M.  Kossuth  once 
was  a  minister  of  state  in  Hungary.  The  case  of  trade-marks  is 
not  altogether  like  the  present,  but  has  much  in  common  with  it. 
No  man  has  a  right  to  pass  off  his  goods  as  those  of  another  man : 
that  is  the  ground  on  which  the  decisions  on  trade-marks  proceed. 
Collins  Co.  V.  Brown^  (d)  Collins  Co.  v.  Cowen.  (c) 

[The  Lord  Justice  Turner.  —  Would  not  an  action  lie  in  the 
cases  of  trade-marks  ?] 

It  is  not  to  be  assumed  that  an  action  would  not  lie  in  the  pres- 
ent case,  and  even  if  it  would  not,  it  does  not  follow  that  an 
injunction  would  not  go.  In  Prince  Albert  v.  Strange^  (jg)  Lord 
Gottenham  repudiated  the  notion  that  an  injunction  could  not  be 
granted  unless  an  action  would  lie.  All  that  is  necessary  to  found 
the  jurisdiction  of  this  Court  is,  that  there  should  be  a  direct,  clear 

(a)  14  Sim.  475.  (cO  3  K..  &  J.  423. 

(6)  2  Keen,  328.  (e)  3  K.  &  J.  428. 

\c)  2  Keen,  466.  {g)  1  Mac.  &  6,  25,  46. 
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interference  with  a  right  clearly  connected  with  property.  Cases 
on  the  revenue  laws  have  no  bearing ;  there  is  no  doubt  that  no 
state  takes  notice  of  the  revenue  laws  of  another.  The  issue  of 
these  notes  would  be  politically  mischievous,  and  that  is  one 
great  reason,  no  doubt,  why  the  plaintiff  wishes  to  restrain 

*  226    it ;  but  we  do  not  ask  for  the  injunction  *  on  political 

grounds,  but  on  the  ground  that  the  issue  is  an  interference 
with  a  right  of  property  of  the  plaintiff,  and  will  inflict  pecuniary 
injury  on  his  subjects  by  bringing  a  quantity  of  spurious  paper 
money  into  circulation.  The  result  would  be  twofold  ;  a  number 
of  the  plaintiff's  subjects  would  be  defrauded  by  being  induced  to 
take  spurious  paper  in  the  belief  that  it  was  genuine,  and  the  whole 
paper  currency  of  the  country  would  be  depreciated.  As  regards 
the  Messrs.  Day,  we  cast  no  personal  imputation  on  them,  but  their 
case  must  stand  or  fall  by  that  of  M.  Kossuth.  Farina  v.  Silver- 
lock,  (a) 

Mr,  Collier^  Mr.  Qiffard^  Mr.  C.  T.  Simpsonj  and  Mr.  Westlakej 
for  M.  Kossuth,  and  Mr.  Bacon  and  Mr.  Wickens^  for  Messrs.  Day 
—  The  case  made  upon  the  bill  is  that  the  plaintiff  is  entitled  to 
the  exclusive  control  of  the  Hungarian  paper  currency  as  part  of . 
his  royal  prerogative,  and  that  this  right  is  invaded  by  the  defend- 
ant. This  is  an  allegation  of  a  political  offence,  and  this  Court 
has  no  jurisdiction  to  prevent  offences  of  that  nature.  The  bill 
does  not  allege  any  injury  to  property.  The  right  in  question  is 
not  a  right  of  property ;  it  is  a  mere  prerogative,  and  does  not 
become  a  right  of  property  because  a  proflt  may  be  made  out  of  it. 
Even  if  it  be  a  right  of  property  at  all,  it  is  not  such  a  right  of  prop- 
erty as  this  Court  can  take  notice  of.  The  rules  of  the  Court  as 
laid  down  in  the  case  of  the  Nabob  of  Arcot  v.  East  India  Comr 
pany  (6)  do  not  give  a  foreign  sovereign  any  privilege  over  other 
suitors.  The  cases  in  which  he  has  been  allowed  to  sue  have  been 
cases  of  private  right,  not  of  injury  done  to  him  in  his 

*  227    capacity  of  sovereign.    The  right  *  here  alleged  is  a  right 

of  a  public  nature,  the  infringement  of  which  is  a  crime, 
and  this  Court  has  no  criminal  jurisdiction :  Q-ee  v.  Pritchard ;  (<r) 
it  can  only  deal  with  rights  of  property :  Clarke  v.  Freeman^  (JT) 

(a)  6  De  G.,  M.  &  G.  219, 221,  222. 

(6)  4  Bro.  C.  C.  179 ;  and  see  note,  Hovenden  Supp.  to  Yes.  Jr. 
(c)  2Swan8t.413.  (d)  11  Beav.  112. 
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Martin  v.  WriffhL  (a)  The  right  as  made  out  by  the  bill  is  a 
royal  prerogative  relating  to  revenue ;  it  is  not  a  right  which  can 
be  recognized  in  foreigners.  Johnaon  v.  Maehielsen^  (()  Lawrence 
V.  Smithy  (<?)  SmiA  v.  Marcannap.  ((Z)  The  monetary  laws  of  a 
foreign  country  can  no  more  be  recognized  here  than  its  fiscal  laws, 
a  monetary  law  being  in  fact  a  fiscal  one.  So  the  penal  laws  of  a 
foreign  country  are  not  recognized.  Folliott  v.  Ogden^  (e)  Wolff  v. 
Oxholm.  (J)  The  present  is  an  application  by  a  foreign  sovereign 
to  this  Court  to  assist  him  in  the  financial  department  of  his  govern- 
ment. There  is  no  case  in  which  the  Court  has  recognized  the 
public  pren^ative  of  a  sovereign ;  it  is  of  the  essence  of  such  rights 
that  they  are  not  extra-territorial.  The  ju»  cudendce  monetce  is 
local,  and  has  nothing  to  do  with  international  law :  it  is  purely 
territorial.  There  is  no  presumption  in  favour  of  the  plaintiff's 
having  such  a  prerogative  as  the  bill  alleges,  and  the  evidence  does 
not  establish  it.  Suppose  the  right  capable  in  some  sense  of  being 
considered  a  private  right,  ^t  is  one  for  the  infringement  of  which 
the  bank  of  Austria  could  not  sue :  Jefferies  v.  Boosey ;  (A)  so 
neither  can  the  plaintiff*.  Bank  of  JEngland  v.  Anderson  depended 
on  a  special  Act  of  Parliament.  The  right  is  analogous  to  the 
right  of  granting  patents ;  the  Queen  could  not  sue  within  her  own 
dominions  for  an  injunction  to  restrain  the  infringement  of 
it.  The  cases  on  trade-marks  are  wholly  inapplicable ;  *  for  *  228 
these  notes  are  no  imitation  of  any  notes  issued  by  the 
present  government  of  Hungary,  nor  do  they  on  the  face  of  them 
purport  to  be  issued  by  its  authority ;  and  they  cannot  mislead 
anybody,  for  they  are  signed  by  a  person  whose  name  is  known 
throughout  Europe  as  that  of  an  exile  most  hostile  to  the  present 
dynasty.  There  is  not  even  an  allegation  that  they  can  be  mis- 
taken for  any  notes  now  current.  The  evidence  shows  that  the 
circulation  of  paper  as  money  is  opposed  to  the  laws  of  Hungary^ 
and  there  can  be  no  just  ground  on  which  the  Court  can  protect  the 
plaintiff  in  the  enjoyment  of  an  illegal  advantage.  A  foreign 
sovereign  here  has  no  privilege,  he  is  in  the  same  position  as 
any  other  suitor,  (i)  and  a  private  suitor  would  be  out  of  Court  if 

(a)  6  Sim.  297.  (0   1  H.  Bl.  131 ;  7  T.  R.  726,  733. 

(&)  3  Campb.  44.  (g)  6  M.  &  Sel.  92. 

(c)  Jac.  471.  (A)  4  H.  L.  Gas.  816. 

(rf)  2  Peake,  N.  P.  81. 

(t)   Westlake  on  International  Law»  p.  175. 
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he  came  to  enforce  an  illegal  demand.  Here  a  decree  would  pro- 
tect the  plaintiflF  in  the  exercise  of  a  privilege  to  which  he  has  no 
right.  As  regards  injury  to  the  plaintiff's  subjects,  the  intention 
of  M.  Kossuth  is  to  have  notes  ready  against  a  future  contingency, 
—  not  to  circulate  them  now.  They  are  of  no  use,  and  cannot  be 
used  unless  and  until  the  Emperor  is  dethroned  ;  and  how  can  he 
sue  to  restrain  an  act  which  will  have  no  effect  in  Hungary  imtil 
he  ceases  to  fill  the  character  in  which  he  now  sues.  The  case  of 
Prince  Albert  v.  Strange  turned  on  the  privity  and  confidence 
between  the  plaintiff  and  the  person  who  procured  the  etchings. 
Here  no  privity,  agency,  or  confidence  is  alleged,  nor  any  pecuniaiy 
damage ;  the  bill  rests  the  case  on  a  principle  of  international  law. 
The  cases  of  il^tom^y- (Genera/ V.  Sheffield  Q-as  Consumers  Comr 
fany^ia)  Attometf-Genercd  v.  Nichol^(J))  Devonshire  v.  Newen-^ 
hanij  (c)  and  Clarke  v.  Freeman  (d)  show  that  the  Court 

*  229    does  not  *  grant  injunctions  to  restrain  every  kind  of  wrong. 

[Eden   on  Injunctions,  (e)  Barnett  v.  Chetwood^(€f)  were 
also  referred  to.] 

As  regards  the  Messrs.  Day,  this  decree  is  a  confiscation  of 
their  property. 

Mr.  R.  Palmery  in  reply.  —  That  paper  money  cannot  be  issued 
without  an  Act  of  the  diet  is  immaterial ;  it  being  enough  for  the 
present  purpose  that  it  cannot  be  issued  without  the  authority  of 
the  plaintiff.  The  arguments  on  the  other  side  resolve  themselves 
into  two  points,  —  tlie  constitution  of  the  right  which  the  plaintiff 
claims,  and  the  nature  of  that  right.  It  is  true  that  it  is  a  right 
constituted  by  the  government  of  the  foreign  state,  but  it  is  never- 
theless a  right  recognized  by  international  law  on  account  of  its 
general  importance  to  all  countries.  Our  Courts  may  recognize 
the  existence  of  a  right  which  depends  merely  on  the  law  of  a 
foreign  country.  Folliott  v.  Ogden,  (A)  Cases  of  patent  and 
copyright  stand  on  quite  a  different  footing,  the  right  there  con- 
ferred is  only  a  right  as  against  persons  in  the  country.  Then,  as 
to  the  nature  of  the  right,  it  is  clearly  a  proprietary  right.  If  the 
state  issues  paper  money,  it  gets  a  profit ;  if  it  delegates  tlie  power 

(a)  3  De  G.,  M.  &  G.  304,  820.  (e)  Page  316. 

(6)  16  Ves.  33S.  {g)  2  Meriv.  441. 

(c)  2  Sch.  &  Lef.  199.  (A)  3  T.  E.  726. 

(d)  11  Beav.  112. 
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of  issuing  it,  it  receives  a  price  for  that  delegation.  If  M.  Kos- 
suth were  what  in  these  notes  he  assumes  to  be,  they  would  be 
the  property  of  the  state.  If  circulated,  they  would  form  part  of 
the  currency  of  the  country,  which  is  the  property  of  the  nation. 
The  issue  of  spurious  notes  tends  to  defraud  the  subjects  of  the 
state,  who  will  be  induced  to  accept  them  under  the  belief  that 
they  are  government  securities.  The  circulation  of  them 
is  a  *  fraud  in  a  matter  of  property,  producing  a  deprecia-  *  230 
tion  of  the  currency  and  a  disturbance  of  public  credit. 
The  case  of  trade-marks  is  analogous.  The  Court  surely  would 
restrain  the  issue  of  securities  in  the  name  of  an  individual  with- 
out his  authority ;  and  why  should  not  the  issue  of  securities  in 
the  name  of  a  nation  without  the  authority  of  the  nation  in  like 
manner  be  restrained  ?  Bromley  v.  Holland^  (a)  Farina  v.  Silver- 
lock.  (6)  To  bring  the  case  within  Simpson  v.  Lord  Howden^  the 
instrument  must  show  its  invalidity  on  the  face  of  it.  Clark  v. 
Freeman  is  inapplicable.  It  went  expressly  on  the  ground  that 
Sir  James  Clark,  as  he  did  not  manufacture  pills,  was  suffering  no 
injury  to  any  proprietary  right ;  but  the  state  of  Hungary  does 
issue  notes.  Martin  y\  Wright  goes  on  a  similar  principle,  Martin 
not  having  exhibited  his  picture  as  a  diorama.  The  plaintiff  is 
entitled  to  relief,  being  the  representative  of  the  nation,  both  as 
regards  a  wrong  done  to  it  in  its  collective  capacity  and  as  regards 
wrongs  done  to  the  mass  of  the  people  as  individuals. 

Judgment  reserved. 

June  12. 

The  Lord  Chancellor.  —  I  must  confess  that  when  I  first  read 
from  the  short-hand  writer's  notes  the  judgment  of  the  Vice-Chan- 
cellor  in  this  case,  serious  doubts  entered  my  mind  whether  it 
could  be  supported.  The  injunction  appears  to  be  ordered  with  a 
view  "  to  prevent  an  injury  of  a  public  kind  to  what  the  plaintiff 
asserts  to  be  bis  legal  rights,  claimed  by  him  as  the  acknowledged 
possessor  of  the  sovereign  power  iii  a  foreign  state  at  peace  with 
this  kingdom."  The  printed  paper  manufactured  by  the 
defendants,  *  "  purporting  to  represent  public  paper  money  *  231 
of  Hungary,"  is  said  to  be  intended  "  to  be  circulated  at 

(a)  7  Vm.  8,  21.  (6)  4  K.  &  J.  650. 
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some  future  time  as  the  public  paper  money  of  Hungary,  in  exer- 
cise of  some  contemplated  power  hostile  to  that  of  the  plaintiflF 
and  intended  to  supersede  it."  The  question  is  stated  to  be 
"  whether  the  defendants  can  be  allowed  to  continue  in  possession 
of  this  large  quantity  of  printed  paper,  manufactured  and  held  by 
them  for  such  a  purpose  ?  or  whether  the  plaintiff  has  the  right 
which  he  claims  to  be  protected  against  the  invasion  of  the  defend- 
ants, and  to  have  delivered  up  to  him  what  has  been  tims  prepared 
and  made  ready  to  be  used  for  a  purpose  hostile  to  his  existing 
right  ?  "  His  Honor  goes  on  to  observe  that  "  the  regulation  of 
the  coin  and  currency  of  every  state  is  a  great  prerogative  right 
of  the  sovereign  power,  recognized  and  protected  by  the  law  of 
nations,  and  to  be  recognized  as  a  legal  right,  because  the  law  of 
nations  is  part  of  the  common  law  of  England."  He  adds  that 
^^the  manufactured  paper  in  the  possession  of  the  defendants 
ready  to  be  used  for  a  purpose  adverse  to  the  existing  right  of  the 
plaintiff,  and  being  made  for  no  other  purpose,  and  not  being 
capable  of  being  used  for  any  other  purpose,  except  one  hostile  to 
the  sovereign  rights  of  the  plaintiff;  and  not  being  property  of  a 
kind  which,  like  warlike  weapons,  may  be  lawfully  used  for  other 
purposes,  if  the  Court  were  to  refuse  its  interference,  the  refusal 
would  amount  to  a  decision  that  it  has  no  jurisdiction  to  protect 
the  legal  right  of  the  plaintiff."  The  Vice-Chancellor  seems  to 
grant  the  injunction  as  a  protection  of  the  prerogatives  of  the 
plaintiff  as  King  of  Hungary,  and  to  have  chief  regard  to  the 
allegation  in  the  plaintiff's  bill,  that  the  notes  were  to  be  used  in 
Hungary  "  in  violation  of  the  rights  and  prerogative  of  the  plain- 
tiff as  King  of  that  country,  for  the  promotion  of  revolution  and 

disorder  there."    The  notes  are  supposed  to  differ  from 
♦232  "warlike   weapons"  only  in  this,  *  that  warlike  weapons 

may  be  lawfully  used  for  legitimate  purposes ;  whereas  the 
notes  can  only  be  used  in  hostility  to  the  rights  of  the  plaintiff  aa 
King  of  Hungary,  leading  to  the  inference  that  if  there  were  clear 
proof  of  "munitions  of  war"  being  manufactured  and  kept  in 
this  country  for  the  express  purpose  of  fitting  out  a  warlike  ex- 
pedition against  Venice  or  any  other  part  of  the  Austrian  domin- 
ions, the  Court  of  Chancery  would  grant  an  injunction  against 
such  a  use  of  them,  and  would  order  them  to  be  delivered  up  to 
be  destroyed. 
However,  in  arguing  the  appeal  in  this  Court,  the  counsel  for 
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the  plaintiff  have  entirely  repudiated  any  claim  to  the  injunction 
on  the  ground  of  a  mere  invasion  of  any  prerogative  of  the  plain- 
tiff as  a  reigning  sovereign,  or  of  the  notes  being  to  be  used  to 
efiect  a  revolution,  or  for  any  political  purpose;  and  they  have 
very  freely  admitted  that  this  Court  has  no  jurisdiction  to  interfere 
merely  with  a  view  to  prevent  revolution,  and  that  it  is  only  to 
prevent  an  injury  to  property  that  in  a  case  like  this  its  aid  by 
injunction  can  be  invoked. 

The  appellants  first  contend  that  the  bill  is  demurrable,  making 
no  case  for  the  relief  sought,  even  if  its  allegations  be  admitted 
to  be  true.  But  on  this  point  I  can  entertain  no  doubt ;  for  dis- 
carding all  that  the  bill  says  about  '^  revolution  "  and  ^'  hostility 
to  the  rights  of  the  plaintiff  as  sovereign  of  Hungary,"  it  alleges ' 
(what  perhaps  might  have  been  assumed)  that  he  has  the  privilege 
of  authorizing  the  issue  in  Hungary  of  notes  for  payment  of 
money  to  be  circulated  in  that  country  as  money ;  that  the  circular 
tion  of  Hungary  consists  of  notes  of  the  national  bank  of  Austria, 
issued  under  his  authority  as  Emperor  of  Austria  and  King  of 
Hungary;  that  the  defendants  have  prepared  notes  exceeding 
in  amount  one  hundred  millions  of  florins,  which,  although 
*  not  imitating  or  meant  to  resemble  the  notes  of  the  bank  *  238 
of  Austria,  profess  to  be  notes  of  the  kingdom  of  Hungary 
and  guaranteed  by  the  state,  and  to  be  signed,  in  the  name  of  the 
Hungarian  nation,  by  the  defendant  Louis  Kossuth ;  that  he  in- 
tends as  soon  as  he  receives  these  spurious  notes  to  send  them  to 
Hungary  and  to  introduoe  them  into  circulation  there,  and  that 
"the  introduction  of  the  said  notes  into  Hungary  will  create  a 
spurious  circulation  there  and  thereby  cause  great  detriment  to 
the  state  and  to  the  subjects  of  the  plaintiff. 

Now  I  am  clearly  of  opinion  that  the  plaintiff  here  states  unlaw- 
ful acts  and  intentions  of  the  defendants,  by  which,  if  not  prevented, 
a  damage  will  be  done  to  the  property  of  the  plaintiff  as  sovereign, 
and  to  the  property  of  his  subjects  whom  he  has  a  right  to  repre- 
sent in  an  English  Court  of  justice. 

I  am  next  to  consider  how  far  these  allegations  are  substantiated 
by  evidence.  We  have  an  admission  that  the  plaintiff  is  de  facto 
Emperor  of  Austria  and  King  of  Hungary ;  that  as  such  he  has 
been  recognized  by  Queen  Victoria,  our  gracious  sovereign,  and 
that  as  such  he  has  now  an  ambassador  accredited  and  received  at 
her  court.    The  objections  to  his  title  may  be  canvassed  in  the 
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Diet  at  Pesth,  but  they  cannot  be  listened  to  in  an  English  Gonrt 
of  justice.  We  are  not  at  liberty  to  inquire  into  the  pretended 
superior  title  of  his  father  or  of  the  late  emperor,  said  to  be  still 
alive.  If  the  present  Emperor  of  the  French  were  suing  here  as  a 
plaintiff,  should  we  permit  any  claim  to  the  sovereignty  of  France 
to  be  made  on  behalf  of  the  Comte  do  Chambord  or  of  the  Gomte 
de  Paris,  or  suffer  any  inquiry  into  the  coup  d'etat,  by  which  the 
republic  was  overturned  in  1851,  or  the  fairness  of  the  subsequent 
election  of  his  imperial  majesty  by  universal  suffrage  ? 

*  284        *  The  right  of  issuing  notes  for  payment  of  money,  as 

part  of  the  circulating  medium  in  Hungary,  seems  to  fol- 
low from  the  jus  cudendce  monetce  belonging  to  the  supreme  power 
in  every  state.  This  right  is  not  confined  to  the  issue  of  portions 
of  the  precious  metals,  of  intrinsic  value  according  to  their  weight 
and  fineness,  but  under  it  portions  of  the  coarser  metals  or  of 
other  substances  may  be  made  to  represent  varying  amounts  in 
value  of  gold  and  silver,  for  which  they  may  pass  current.  It  is 
in  evidence  that  the  national  bank  of  Austria,  by  the  authority  of 
the  Emperor,  does  issue  notes  which  form  the  circulating  medium 
of  Hungary,  and  that  from  this  arrangement  a  profit  accrues  to 
the  Emperor.  Objection  is  made  that  in  Hungary  it  is  unlawful 
or  unconstitutional  to  issue  such  notes  to  pass  as  money  and  to  be 
a  legal  tender,  without  the  authority  of  the  Diet ;  but  they  might 
pass  as  money  without  being  a  legal  tender,  and  as  de  facto  they 
are  a  .legal  tender  according  to  the  law  administered  in  Hungary, 
we  can  hardly  inquire  in  an  English  Court  of  justice  as  to  whether 
this  is  a  stretch  of  prerogative.  I  do  not  feel  justified  in  following 
the  advice  of  M.  Kossuth's  counsel,  that  this  Court  should  punish 
the  Emperor  of  Austria  for  his  arbitrary  rule,  by  refusing  the  pro- 
tection which  he  solicits  for  the  monetary  property  of  himself  and 
his  subjects  in  Hungary.  If  any  complaint  should  be  made  in  a 
foreign  Court  of  justice  of  an  injury  to  our  currency,  consisting 
of  Bank  of  England  notes,  we  should  hardly  expect  to  be  nonsuited 
on  account  of  an  alleged  overissue  contrary  to  Sir  Robert  Peel's 
Act,  or  of  an  Order  in  Council  having  issued,  by  a  stretch  of  pre- 
rogative, to  suspend  cash  payments. 
The  manufacturing  of  these  notes  by  the  defendants  Messrs.  Day 
for  the  defendant  M.  Kossuth,  to  the  enormous  amount  of 

*  235    one  hundred  millions  of  florins,  is  •  not  disputed.     They  are 

(as  the  bill  describes  them)  in  the  Hungarian  langus^es, 
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they  have  on  their  borders  in  German  and  also  in  the  Sclavoniah 
and  other  languages  the  amount  which  they  purport  to  represent, 
and  bear  upon  them  an  impression  of  the  royal  arms  of  Hungary. 
.  The  following  is  a  literal  translation  of  one  of  them :  — 

"  One  florin. 
"  This  monetary  note  will  be  received  in  every  Hungarian  state 
and  public  pay  office  as 

"  One  florin  in  silver. 
"  Three  zwanzigers  being  one  florin,  and  its  whole  nominal  value 
is  guaranteed  by  the  state. 

^^  In  the  name  of  the  nation. 

"Kossuth,  Louis." 

The  note  is  thus  declared  to  be  of  the  value  of  one  florin  in  sil- 
ver, and  there  is  an  assurance  that  it  will  be  received  for  this 
amount  in  every  Hungarian  state  and  public  pay  office,  and  that 
its  whole  nominal  value  is  guaranteed  by  the  state.  Finally,  it  is 
signed  by  Louis  Kossuth,  the  defendant,  "  in  the  name  of  the 
nation," —  he  thus  declaring  that  he  has  the  authority  of  the 
nation  so  to  sign  it,  and  to  give  the  guarantee. 

A  remarkable  circumstance  respecting  the  note  is,  that  although 
perfected  and  ready  for  issue  and  circulation,  it  bears  no  date,  and 
there  is  no  sign  or  intimation  of  an  intention  to  inscribe  any  date 
upon  it. 

Let  us  now  take  M.  Kossuth's  own  statement  in  his  affidavit  of 
the  use  he  means  to  make  of  these  notes.  After  asserting  "  that 
the  plaintifl*  in  this  suit  is  not  and  never  has  been  King  of  Hungary, 
either  de  jure  or  de  foGto^'*  he  declares  "  that  he  himself  never 
has  attempted  nor  had  intention  to  attempt  to  introduce  the 
said  notes,  *  falsely  in  the  said  bill  called  spurious  notes,  *  236 
into  Hungary  so  long  as  the  present  condition  of  forcible 
dominion  exists  there :  what  the  plaintifi*  calls  revolution,  but  which 
will  in  fact  be  the  restoration  of  the  laws  and  rights  of  Hungary, 
must  itself  have  happened  in  Hungary  before  the  notes  in  the  said 
.bill  named  can  acquire  the  value  of  which  the  plaintiff  expresses  so 
much  fear  through  that  circulation  in  the  kingdom  of  Hungary." 

This  answer  to  the  charge  of  an  intention  to  use  the  notes  with 
a  view  to  injure  and  depreciate  the  present  currency  of  Hungary 
only  amounts  to  a  declaration  that  M.  Kossuth  will  not  attempt  to 
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introduce  them  into  Hungary  till  an  opportunity  occurs  of  being 
able  to  do  so  with  effect.  The  "  revolution  "  or  "  restoration " 
must  be  complete  "  before  they  have  acquired  their  full  value." 
But  M.  Kossuth,  whom  I  consider  as  a  man  of  honour  as  well  as  a 
man  of  extraordinary  talents  and  accomplishments,  does  not  deny 
that  as  soon  as  the  opportunity  offered,  he  would  pour  these  notes 
into  any  part  of  Hungary  where  they  could  be  introduced.  As 
soon  as  they  were  introduced  the  existing  currency  would  cease  to 
circulate  and  would  become  of  no  value.  He  may  well  consider 
this  attempt  laudable,  if  he  be  actuated  by  a  desire  to  re-establish 
the  ancient  constitution  of  Hungary,  not  to  gratify  any  object 
of  personal  ambition  or  vengeance;  but  I  must  say  that  in  an 
English  Court  of  justice,  the  manufacturing  in  England  of  such 
notes  for  such  a  purpose  by  him  and  his  associates,  I  think  cannot 
be  defended.  M.  Kossuth,  now  an  exile  in  this  country,  and  hav- 
ing de  facto  no  authority  in  Hungary,  while  a  sovereign  de  facto^ 
Francis  Joseph,  reigns  there,  the  ally  of  Queen  Victoria,  a  sover- 
eign to  whom,  while  residing  in  England,  M.  Kossuth  owes  tem- 
porary allegiance,  takes  upon  himself  to  affirm  that  this  monetary 

note  will  be  received  in  every  Hungarian  state  and  public 
*  237    *  pay  office  ;  that  its  whole  nominal  value  is  guaranteed  by 

the  state,  and  that  he,  Louis  Kossuth,  has  authority  to  sign 
it  in  the  name  of  the  Hungarian  nation.  Can  it  reasonably  be 
doubted  that  this  was  meant  to  be  a  rival  to  the  present  currency 
in  Hungary,  wherever  it  could  be  brought  into  competition  with  it, 
and  that  as  the  new  currency  gained  credit  the  old  would  cease  to 
be  of  any  commercial  value  ?  Thus,  if  the  acts  meditated  by  the 
defendants  and  forbidden  by  this  injunction  were  actually  done,  a 
pecuniary  loss  would  be  sustained  by  the  plaintiff  and  by  all  his 
subjects,  holders  of  the  existing  currency.  It  seems  to  me  idle  to 
say  that  many  tons  of  these  notes  would  be  kept  in  warehouses 
without  bulk  being  broken,  till  the  wished-for  revolution  or  res- 
toration had  become  an  accomplished  fact,  and,  the  existing  cur- 
rency having  vanished,  room  would  be  made  for  the  introduction 
of  the  new  currency  without  prejudice  to  sovereign  or  subject. 
The  depreciation  or  destruction  of  the  existing  currency  in  Hun- 
gary, I  believe,  upon  the  evidence,  to  have  been  an  object  aimed  at 
by  M.  Kossuth  and  those  associated  with  him.  The  defendants, 
the  Messrs.  Day,  are  allowed  to  be  very  respectable  tradesmen,  but 
they  do  not  deny  the  allegation  in  the  8th  paragraph  of  the  bill, 
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that,  ^'before  they  prepared  the  plates  for  the  said  documents, 
they  were  aware  of  the  purpose  for  which  the  said  Louis  Kossuth 
intended  to  use  the  same,  and  that  he  was  not  authorized  by  the 
plaintiff  to  prepare  or  issue  the  same,  and  that  the  said  documents 
were  in  violation  of  the  rights  of  the  plaintiff  as  King  of  Hungary." 

I  will  now  consider  the  objections  to  the  decree  appealed  against, 
which  appear  to  me  to  bo  chiefly  relied  upon  by  the  appellant's 
counsel  in  the  yery  learned  and  yery  able  arguments  which  we 
have  had  the  advantage  of  hearing  from  them. 

*  In  the  first  place,  they  deny  the  right  of  the  plaintiff  as  *  238 
.  a  sovereign  prince  to  maintain  this  suit,  and  if  the  suit 
were  instituted  merely  to  support  his  political  power  and  preroga- 
tives, or  for  any  alleged  wrong  sanctioned  by  the  government  of 
England,  I  should  acquiesce  in  that  position.  But  the  King  of 
Spain  V.  JBulleU,  The  King  of  the  Two  Sicilies  v.  Willcox,  and  various 
other  authorities  show  that  by  the  law  of  England  a  foreign  sover- 
eign may  sue  in  our  Courts  for  a  wrong  done  to  him  by  an  English 
subject  unauthorized  by  the  English  government,  in  respect  of 
property  belonging  to  the  foreign  sovereign,  either  in  his  individual 
or  in  his  corporate  capacity. 

Then  comes  the  great  question,  whether  this  is  a  subject  over 
which  the  Court  of  Chancery  has  jurisdiction  by  injunction  ? 

Notwithstanding  my  sincere  respect  for  the  authority  of  that 
great  America  jurist.  Justice  Story,  I  cannot  concur  with  him  in 
his  recommendation  of  a  mysterious  obscurity  to  be  preserved  by 
-Courts  of  Equity  respecting  special  injunctions,  and  the  caution 
which  should  make  them  "decline  to  lay  down  any  rule  which  shall 
limit  their  powbr  and  disci^etion  as  to  the  particular  cases  in  which 
such  injunctions  should  be  granted  or  withheld."  I  think  that  all 
branches  of  the  law  should,  if  possible,  be  made  clear  and  simple, 
and  should  be  defined  as  accurately  as  possible.  I  have  no  hesitation 
in  saying  that  Lord  Macclesfield  was  wrong  when  he  laid  down 
in  Burnett  v.  Cheiwood,  that  "  the  Court  of  Chancery  has  a  super- 
intendency  over  all  books,  and  might  in  a  summary  way  restrain 
the  printing  or  publishing  any  that  contained  reflections  on  religion 
or  morality."  So  I  have  no  hesitation  in  saying  that  Lord  Ellen- 
borough  was  wrong  when  he  laid  down  in  Dubo%t  v.  Beres- 
ford  that  *  "  the  Lord  Chancellor  would  grant  an  injunction  *  239 
against  the  exhibition  of  a  libellous  picture." 

For  this  language  I  have  the  high  authority  of  Lord  Eldon,  who 
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in  Gee  v.  Pritchardj  (a)  upon  the  question  of  granting  ail  injunc- 
tion against  the  publication  of  a  libel  said,  ^^  The  publication  of  a 
libel  is  a  crime,  and  I  have  no  jurisdiction  to  prevent  the  com- 
mission of  crimes ; "  adding,  what  is  most  pertinent  to  the  present 
case,  ^'  the  question  will  be  whether  the  bill  has  stated  facts  of 
which  the  Court  can  take  notice  as  a  case  of  civil  property  which 
it  is  bound  to  protect."  ^ 

Again,  the  same  great  Judge  in  the  same  case  of  Gee  v.  Pritchr 
ardy  with  reference  to  the  question,  whether  there  can  be  property 
in  a  letter  written  to  a  friend,  after  admitting  that,  if  the  question 
had  then  arisen  for  the  first  time,  he  should  have  found  it  difficult 
to  satisfy  his  mind  that  there  was  a  property  in  the  letter,  goes  on 
to  say,  "  but  it  is  my  duty  to  submit  my  judgment  to  the  authority 
of  those  who  had  gone  before  me.  The  doctrines  of  this  Court 
ought  to  be  as  well  settled  and  made  as  uniform  almost  as  those  of 
the  common  law,  laying  down  fixed  principles,  but  taking  care  that 
they  are  to  be  applied  according  to  the  circumstances  of  each  case.* 
I  cannot  agree  that  the  doctrines  of  this  Court  are  to  be  changed 
with  every  succeeding  Judge.  Nothing  would  inflict  on  me  greater 
pain  in  quitting  this  place,  than  the  recollection  that  I  had  done 
any  thing  to  justify  the  reproach  that  the  equity  of  this  Court  varies 
like  the  Chancellor's  foot."  The  recommendation  of  mystery  and 
obscurity  in  treating  of  judicial  jurisdiction  is  only  fit  for  the  Star 

Chamber,  which  was  called  "  a  Court  of  Criminal  Equity." 
*  240   *  I  consider  that  this  Court  has  jurisdiction  by  injunction  to 

protect  property  from  an  act  threatened,  which  if  completedr 
would  give  a  right  of  action.  I  by  no  means  say  that  in  every  such 
case  an  injunction  may  be  demanded  as  of  right,  but  if  the  party 

(a)  2  Swanat  414. 

^  In  Springhead  Spinning  Go.  v.  Riley,  L.  R.  6  Eq.  558,  659,  Sir  R.  Malins 
V.  C.  said :  **  The  jurisdiction  of  this  Court  is  to  protect  property,  and  it  will 
interfere  by  injunction  to  8tay  any  proceedings,  whether  connected  with  crime  or 
not,  which  go  io  the  immediate,  or  tend  to  the  ultimate,  destruction  of  property, 
or  to  make  it  less  valuable  or  comfortable  for  use  or  occupation.^*  **The  truth, 
I  apprehend,  is  that  the  court  will  interfere  to  prevent  acts  amounting  to  crime, 
if  they  do  not  stop  at  crime,  but  also  go  to  the  destruction  or  deterioration  of 
the  value  of  property.  That  was  the  principle  on  which  the  court  restrained 
the'  proceedings  of  M.  Kossuth,  with  regard  to  the  Hungarian  notes  in  the  case 
of  the  Emperor  of  Austria  v.  Day.**  See  Macauly  t;.  Shackell,  1  Bligh  N.  S. 
96,  127 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1648 ;  Kerr  Inj.  1,  2. 

>  See  Kerr  Inj.  4 ;  Bond  v.  Hopkins,  1  Sch.  &  Lef.  429. 
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applying  is  free  from  blame  and  promptly  applies  for  relief,  and 
shows  that  by  the  threatened  wrong  his  property  would  be  so  in- 
jured that  an  action  for  damages  would  be  no  adequate  redress, 
the  injunction  will  be  granted. 

Although  an  action  arising  purely  ex  delicto  for  an  injury  to 
property  may  not  have  been  brought  by  a  foreign  sovereign  against 
an  English  subject  in  an  English  Court,  on  priAciple  I  cannot 
doubt  that  such  action  would  be  maintainable.  If  the  bank  of 
Austria  were  actually  damaged  by  the  unlawful  importation  from 
England  into  Hungary  of  spurious  notes  intended  to  discredit  the 
notes  of  the  bank  of  Austria,  I  apprehend  that  the  bank  of  Austria 
might  maintain  an  action  in  England  against  the  wrong-doers. 
The  case  of  the  Bank  of  England  v.  Anderson  may  be  considered 
an  authority  that  the  bank  of  Austria  might  maintain  an  action 
and  be  entitled  to  an  injunction  under  such  circumstances.  If  the 
bank  of  Austria  might,  why  may  not  the  King  of  Hungary,  on 
proof  that  by  the  same  wrong  a  pecuniary  damage  has  been  sus- 
tained by  him  ? 

The  case  of  Sir  James  Clark  v.  Freeman  is  cited  as  an  authority 
against  an  injunction  for  a  wrong  which  produces  pecuniary  dam- 
age. There  Lord  Langdale  refused  an  application  by  a  very 
distinguished  physician  for  an  injunction  against  the  wrongful  pub- 
lication of  advertisements  falsely  imputing  to  him  that  he  sold  and 
recommended  quack  medicines,  in  a  manner  tending  to  injure  his 
practice  and  profits.  But  the  injunction  was  refused  only 
on  the  ground  that  the  plaintifiF  did  not  *  make  out  that  any  *  241 
pecuniary  loss  would  accrue  to  him  from  the  publication ; 
.  and  Lord  Langdale  said,  "  The  granting  the  injunction  in  this 
case  would  imply  that  the  Court  has  jurisdiction  to  stay  the  pub- 
lication of  a  libel."  ^  For  the  same  reason,  in  Martin  v.  Wright, 
an  injunction  was  refused  to  Mr.  Martin,  the  celebrated  artist  who 

>  In  Maxwell  v.  Hogg,  L.  R.  2  Ch.  Ap.  307,  310,  Lord  Cairns  said:  ••  It 
always  appeared  to  me  that  Clark  v.  Freeman  might  have  been  decided  in  favour 
of  the  plaintiff,  on  the  ground  that  he  had  a  property  in  his  own  name.'^  Refer- 
ring to  the  decision  of  Lord  Lanqdai«b  in  Clark  v.  Freeman,  Sir  R.  Malins 
y.  C.  said:  "I  confess  myself  wholly  unable  to  coincide  in  the  reasoning  of 
Lord  Langdau  in  that  case,  and  the  decision  may  now,  I  think,  be  considered 
as  erroneous  for  the  reasons  stated  by  Lord  Cairns  in  Maxwell  v.  Hogg.'* 
Springhead  Spinning  Co.  v.  Rlley,  L.  R.  6  £q.  561.  See  also  the  remarks  of 
the  same  Judge  upon  the  case  of  Clark  v.  Freeman,  in  Dixon  t;.  Holden,  L.  R. 
7.Eq.  493. 
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painted  Belshazzar's  Feast,  against  the  exhibition  of  a  copy  of  it 
on  a  greatly  enlarged  scale^  with  dioramic  effect,  and  advertised  as 
"  Mr.  Martin's  grand  picture  of  Belshazzar's  Feast."  The  Vice- 
Chancellor  Shadwell  there  observed,  "  The  copy  represented  as 
Martin's  picture  must  be  either  better  or  worse :  if  it  is  better, 
Martin  has  the  benefit  of  it ;  if  worse,  then  the  misrepresentation 
is  only  a  sort  of  libel,  and  the  Court  will  not  prevent  the  publica- 
tion of  a  libel :  "  adding,  ^'  if  Martin  had  exhibited  his  picture  as 
a  diorama,  then  he  might  have  been  entitled  to  an  injunction.'^ 
Pecuniary  damage,  therefore,  in  such  cases  is  always  made  the 
criterion.^ 

Great  reliance  was  placed  by  the  appellant's  counsel  on  the 
decision  of  the  House  of  Lords  in  Jeffery  v.  Boosetf,  reversing  an 
unanimous  decision  of  the  Court  of  Exchequer  Chamber,  in  which 
I  had  concurred.  That  high  tribunal  must  of  course  be  considered 
as  having  decided  rightly,  but  the  ratio  decidendi  was  merely  that 
an  absolute  assignment  executed  abroad  of  all  an  author's  copy- 
right in  a  musical  composition  gave  no  title  to  the  assignee  beyond 
the  territory  of  the  state  in  which  the  assignment  was  executed, 
and  this  is  no  authority  for  saying  that  the  assignee  could  not  have 
maintained  an  action  in  England  for  an  injury  to  the  copyright 
within  the  limits  of  that  territory. 

A  more  specious  objection  was  rested  on  the  class  of  cases 

*  242   in  which  it  has  been  held  that  we  take  no  notice  *  of  the 

^'  revenue  laws  "  of  foreign  countries,  so  that  an  injunction 
would  certainly  be  refused  to  a  foreign  sovereign  who  should  apply 
for  one  to  prevent  the  smuggling  of  English  manufactures  into  his 
dominions  to  the  grievous  loss  of  his  fisc.  But,  although  from  the 
comity  of  nations,  the  rule  has  been  to  pay  respect  to  the  laws  of 
foreign  countries,  yet,  for  the  general  benefit  of  free  trade,  "  rev- 
enue laws  "  have  always  been  made  the  exception ;  and  this  may 
be  an  example  of  an  exception  proving  the  rule.  The  prohibition 
by  the  government  of  China  of  the  importation  of  opium,  on  the 
alleged  ground  of  public  morals,  was  likewise  mentioned ;  but  the 
English  government  refused  to  interfere  with  this  trade,  consider- 

'  In  Dixon  v.  Holden,  L.  R.  7  £q.  488,  it  wu  held  that  the  Court  of  Chan- 
cery haa  jurisdiction  to  restrain  the  publication  of  any  document  tending  to  the 
destruction  of  property,  whether  consisting  of  money  or  of  professional  reputa^ 
tion  by  which  property  is  acquired ;  and  on  that  ground  the  publication  of  a 
notice  stating  that  the  plaintiff  was  a  partner  in  a  bankrupt  firm  was  restrained. 
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ing  that  the  Chinese  prohibition  was  rather  with  a  view  to  revenue^ 
or  for  the  protection  of  the  native  culture  of  the  poppy. 

Last  of  all,  we  were  told  that  as  his  holiness  the  Pope,  being  a 
temporal  sovereign,  has  an  index  expurgatorixu^  including  a  trans- 
lation of  the  Holy  Scriptures  ;  if  he  were  to  make  it  penal  to  im- 
port into  Civita  Yecchia  any  of  the  books  in  this  index  (which 
would  clearly  be  within  the  scope  of  his  lawful  authority),  accord- 
ing to  the  doctrine  contended  for  by  the  Emperor  of  Austria,  his 
holiness  might  apply  for  an  injunction  against  &e  exportation  from 
this  country  of  a  cargo  destined  for  his  dominions  consisting  of 
volumes  which  we  revere  as  most  sacred.  But  as  to  foreign  laws 
which  we  are  to  respect,  there  has  ever  been  an  exception  of  for- 
eign laws  in  conflict  with  our  own  laws  on  subjects  of  religion  and 
morality.  In  this  last  case  it  could  hardly  be  alleged  that  any 
injury  to  property,  or  any  pecuniary  loss,  could  come  in  question. 

Before  concluding,  1  ought  to  mention  that  my  opinion  in 
favour  of  the  decree  does  not  by  any  means  depend  *  upon  *  248 
the  supposed  analogy  between  tliis  case  and  the  prosecution 
of  Peltier  for  libelling  the  Emperor  Napoleon,  or  the  prosecution 
of  Lord  George  Gordon  for  libelling  Marie  Antoinette.  Nor  do  I 
think  that  Farina  v.  Silverlock,  or  any  of  the  trade-mark  cases, 
can  be  rendered  available ;  for  here,  instead  of  there  being  any 
attempt  at  simulation,  the  object  is  clearly  disclosed  to  make  a 
contrast  between  Kossuth's  notes  and  those  of  the  Emperor  of  Aus- 
tria. For  the  same  reason,  the  Acts  of  Parliament  against  forging 
the  paper  securities  of  foreign  governments  do  not  assist  us. 

I  must  likewise  observe,  with  great  deference  to  some  remarks 
which  were  made  during  the  argument,  that  I  do  not  think  that 
any  importance  is  to  be  attached  to  the  fact  that  M.  Kossutli  had 
actually  been  finance  minister  of  Hungary  at  a  prior  period ;  for 
not  only  is  the  plaintiff's  bill  entirely  silent  on  this  subject,  whereas 
it  ought  to  have  charged  the  fact,  if  reliance  was  to  be  placed  on 
his  continuing  to  act  in  that  capacity  when  his  authority  to  do  so  had 
expired,  but  there  seems  to  me  to  be  no  ground  whatever  for  imput- 
ing fraud  to  him  on  this  score ;  and  no  one  in  Hungary  can  be 
supposed  to  give  credit  to  the  notes  on  the  supposition  that  they 
were  issued  with  the  authority  of  the  Emperor  of  Austria.  There- 
fore the  case  of  Routh  v.  Webster,  (a)  in  which  an  injunction  was 

(a)  lOBeav.  561. 
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granted  against  advertisements  falsely  representing  the  plaintiff 
to  be  director  of  a  joint-stock  company,  does  not  seem  to  ine  to 
apply. 

But  I  repeat  that  I  place  much  reliance  on  the  fact  that  the 
defendant  Kossuth  by  these  notes  asserts  that  they  are  guaranteed 
by  the  state,  and  that  he  had  authority  to  sign  them  in  the  name 
of  the  Hungarian  nation. 

*  244       *  It  is  very  satisfactory  to  me  to  think  that  if  this  decree 

is  affirmed  there  is  no  danger  of  this  country  losing  the 
credit  which  it  has  long  enjoyed  of  being  an  asylum  for  those  who, 
from  persecution  or  revolution,  have  been  driven  for  a  time  from 
their  native  land.  They  enjoy  this  asylum  on  the  condition  that 
while  resident  in  England  they  enter  into  no  conspiracies  or  plots 
against  existing  governments  in  foreign  states  which  would  be  an 
infraction  of  our  municipal  law  by  native-born  subjects.  Fitting 
out  a  warlike  expedition  in  England  to  bring  about  a  revolution  in 
the  dominions  of  a  sovereign  in  alliance  with  Queen  Victoria 
would  certainly  amount  to  a  misdemeanour,  be  the  confederates 
native-born  subjects  or  aliens,  and  the  manufacture  of  twenty  tons 
of  promissory  notes  for  the  same  purpose  may  amount  to  the  same 
offence.  Therefore  I  can  consider  M.  Kossuth  no  more  an  object 
of  pity,  if  by  an  injunction  he  receives  a  check  in  this  enterprise, 
than  the  Emperor  Louis  Napoleon  would  have  been,  if  by  a  crim- 
inal prosecution  he  had  been  stopped  in  his  enterprise  when  he 
was  about  to  sail  from  the  Thames  for  Boulogne,  with  a  view  to 
dethrone  Louis  Philippe. 

Our  sympathy  has  been  powerfully  appealed  to  in  favour  of  the 
Messrs.  Day,  if  their  plates  for  printing  Hungarian  notes  should 
be  defaced  and  all  the  Hungarian  notes  they  have  manufactured 
should  be  damasked,  and,  instead  of  circulating  at  Pi'esburg,  Pesth, 
and  Buda,  should  be  consigned  to  the  use  of  the  grocer  and  the 
trunkmaker  in  London,  the  manufacturers  having  a  very  dubious 
remedy  by  action  against  M.  Kossuth  for  their  work,  labour,  and 
materials.  But  they  must  have  been  aware  that  there  was  some 
considerable  risk  in  the  gigantic  speculation  in  which  they  em- 
barked ;  and  as  they  no  doubt  would  have  derived  much  profit 

as  well  as  fame,  if  Hungary  had  been  revolutionized  by  their 
*245    *  means,  they  must  console  themselves  with  the  reflection 

that  they  have  failed  in  a  great  enterprise,  and  that  their 
fate  holds  out  a  lesson  to  other  tradesmen  to  be  contented  with 
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the  gains  and  reputation  to  be  earned  in  the  ordinary  occupations 
of  their  calling,  however  sober  and  commonplace  these  may  be. 

I  rather  flunk  that  the  decree  ought  to  be  varied  with  respect 
to  prohibiting  M.  Kossuth  from  the  use  of  the  royal  arms  of  Hun- 
gary ;  for  it  would  appear  that  they  may  be  innocently  used  by  all 
Hungarians,  and,  I  presume,  by  all  mankind. 

With  this  variation,  I  am  of  opinion  that  the  decree  appealed 
against  ought  to  be  affirmed,  and  that  the  appeal  must  be  dis- 
missed. 

The  Lord  Justice  Knioht  Bruce.  —  In  this  case  the  material 
facts  are  substantially  undisputed.  There  has  been  some  contro- 
versy as  to  immaterial  facts,  which  may  be  passed  over.  The 
question  of  law  mainly,  if  not  solely,  raised  has  been  whether  the 
actual  reigning  sovereign  of  a  foreign  state  in  amify  with  Great 
Britain  can  sue  in  this  Court  for  the  purpose  of  preventing  the 
exportation  from  England  of  notes  for  money,  which,  professing  to 
be  issued  by  the  authority  of  that  foreign  nation,  and  to  be  in  effect 
its  paper  money,  but  having  had  no  sanction  from  its  actual  gov- 
ernment, have  been  manufactured  here  with  the  intention  of 
exporting  them  from  hence  at  some  future  possible  time,  or  on  the 
happening  of  sgme  contingent  event,  for  circulation  and  use  in 
that  country :  a  question  which,  generally  put,  must  be  capable,  I 
suppose,  of  receiving,  consistently  with  the  nature  of  this  jurisdic- 
tion and  the  principles  that  regulate  the  intercourse  and  relations 
between  civilized  nations  on  friendly  terms  together,  only 
*an  affirmative  answer.  There  may  however  be  special  *246 
circumstances  excluding  or  displacing  the  right  of  suit  primd 
facie  existing.     Are  there  such  before  us  ? 

The  plaintiff  is,  and  during  all  the  time  material  for  us  now  to 
consider  has  been,  the  actually  reigning  sovereign  of  the  kingdom 
of  Hungary,  and  recognized  by  the  sovereign  of  this  country  and 
her  government  as  the  sovereign  of  the  kingdom  of  Hungary. 
The  plaintiff,  as  the  sovereign  of  Hungary,  is,  and  during  the 
whole  time  has  been,  at  peace  with  the  British  Queen  and  govern* 
ment.  The  two  sovereigns  accordingly,  the  two  governments,  the 
two  nations,  are,  and  during  the  whole  time  have  been,  on  friendly 
terms  together,  and  we  are,  I  think,  clearly  bound  to  take  the 
plaintiff  and  his  government  to  have  been  all  along  and  to  be  the 
lawful  sovereign  and  lawful  government  of  the  kingdom  of  Hun- 
voL.  m.  13  [  198  ] 
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gary.  The  acts  done  and  intended  by  the  defendants,  which 
appear  upon  the  bill  and  afBdarits  in  the  cause,  and  to  which  I 
am  about  to  advert,  have  not  been  wholly  or  in  part  authorized, 
sanctioned,  or  approved  by  the  plaintiflF  or  his  government.  The 
plaintiff  and  his  government  object  strongly  to  every  portion  of 
them.  The  defendants,  before  and  when  this  suit  was  instituted, 
were  resident  in  England,  and  therefore  within  the  jurisdiction  of 
the  Queen's  Superior  Courts  here,  and  in  every  sense  important 
for  any  present  purpose,  if  not  in  every  sense  whatever,  her  sub- 
jects. They  have  appeared  in  the  suit  and  defended  it.  Their 
proceedings,  of  which  complaint  is  made,  have  been  thus :  They 
have  been  preparing  in  this  country  for  public  issue  in  Hun- 
gary, and  for  practical  use  there,  a  great  number  of  notes 
for  various  amounts  of  money;  namely,  florins  or  guldens, 
each  note  being,  chiefly  at  least,  in  the  Hungarian  language.  A 
sufficient  sample  is  given  by  translation  in  the  5th  para- 

*  247   graph  of  the  bill,  and  the  Lord  *  Chancellor  has  stated  it. 

The  notes  are  undated.  They  purport  to  be  signed  by  a 
Hungarian  gentleman,  one  of  the  defendants,  ^'  in  the  name  of  the 
nation,"  that  is  to  say,  "  in  the  name  of  the  Hungarian  nation," 
and  each  note  distinctly  asserts  that  '^  its  whole  nominal  value  is 
guaranteed  by  the  state,'*  the  word  "  state  "  there  plainly  meaning 
"  the  Hungarian  state."  We  must,  I  repeat,  hold  the  plaintiff  to 
be  the  representative  here,  for  every  purpose  now  material,  of  the 
Hungarian  realm  and  state  ;  that  is  to  say,  of  the  state  which  the 
notes  describe  as  guaranteeing  their  whole  nominal  value.  And 
I  conceive  that,  for  every  purpose  at  present  important,  his  case 
stands  on  the  same  basis  as  if  the  notes  had  described  their  whole 
nominal  value  as  guaranteed  by  the  head  of  the  Hungarian  realm 
or  Hungarian  state,  or  by  the  executive  goyernment  of  the  Hunga- 
rian realm  or  Hungarian  state.  We  are  bound  to  regard  the  plain- 
tiff as  being,  and  having  been  during  all  the  time  important  now 
to  be  regarded,  the  head  of  that  realm,  the  head  of  that  state,  the 
head  of  its  executive  government.  That  in  the  condition  of  the 
relations  between  the  governments  of  Hungary  and  of  Great  Brit- 
ain, as  those  relations  exist  and  during  all  the  time  material  for 
us  to  regard  have  existed,  the  preparation  here  without  and  against 
the  plaintiff's  consent  of  such  documents  as  these,  with  the  inten- 
tion of  issuing  and  using  them  in  Hungary  without  and  against 
his  consent,  was  and  is  by  the  law  of  England,  was  and  is  by  the 
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law  of  nations,  wrongful,  is,  I  think,  manifest,  though  whether  by 
the  law  of  England  or  the  law  of  nations  criminal  as  well  as  wrong- 
ful I  think  a  question  not  for  any  present  purpose  material.  When 
I  use  the  term  "  wrongful,'*  I  mean  "  civilly  unlawful,"  as  regards 
rights  of  property,  that  is  to  say,  the  public  revenues,  the  fiscal 
resources,  the  pecuniary  means  of  the  realm  of  Hungary,  which 
rights  the  plaintiff  is  entitled  to  represent  here.  He  is,  I 
apprehend,  ♦entitled  therefore  to  the  protection  of  this  *248 
Court,  according  to  its  ordinary  course  in  analogous  cases, 
from  the  infliction  of  such  a  wrong.  That  he  is  resident  abroad, 
domiciled  abroad,  and  a  foreign  potentate,  cannot  make  any 
difference  adverse  to  him ;  for  he  is  an  alien  friend,  a  potentate  at 
peace  and  in  amity  with  this  kingdom.  It  has  been  argued  that 
we  ought  to  delay  or  abstain  from  acting,  because  the  documents 
in  question  were  and  are  intended  to  foe  and  can  practically  be 
used  only  in  Hungary,  nor  at  all  unless  the  present  system  of  gov- 
ernment in  that  country  shall  be  subverted  or  importantly  changed. 
This  seems  to  me  not  to  improve  the  defendants'  case.  That  a 
superior  Court  here  is  not,  at  the  instance  whether  of  an  English- 
man or  of  an  alien  friend,  to  interfere  to  prevent  a  civil  wrong 
intended  by  persons  resident  here,  merely  because,  though  their 
preparations  for  the  perpetration  of  the  wrong  are  practically  pro- 
ceeding here,  it  is,  when  they  shall  be  completed,  to  be  carried 
into  execution  elsewhere  in  a  friendly  kingdom,  seems  to  me  a 
proposition  plainly  untenable,  whether  we  regard  principle  or 
authority. 

What  the  defendants  have  been  doing  is  with  a  view  to  publica- 
tion and  public  issue  at  some  possible  time,  is  with  a  view  to  the 
use  of  the  documents  at  some  possible  time;  and  although  the 
present  state  of  affairs  in  Hungary  may  possibly  continue  un- 
changed for  an  incalculable  length  of  duration,  the  defendants' 
proceedings  cannot  the  more  be  viewed,  I  think,  as  just  or  harm- 
less ;  and  it  would  in  my  opinion  be  a  discredit  to  our  institutions 
and  a  breach  of  English  and  of  international  law  to  refuse  relief 
to  the  plaintiff.  We  must  take  it  to  be  the  opinion  of  one  at 
least  of  the  defendants,  and  certainly  it  is  mine,  that,  in  the  event 
of  an  attempt  at  subverting  the  present  government  of  Hungary, 
a  store  of  such  documents  in  readiness  would  be  of  assist- 
ance to  that  endeavour  —  *  a  remark  not  in  a  political  sense  *  249 
or  with  a  political  bearing  material,  —  but  possibly  not  un- 
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important  with  reference  strictly  to  the  proper  ground  on  which 
our  jurisdiction  for  the  present  purpose  rests. 

The  notes  do  not  purport  to  point  merely  to  a  future  or  contin- 
gent or  possible  liability  of  the  "  state."  Their  form  imports 
present  and  immediate  liability.  They  are,  I  repeat,  undated; 
nor  perhaps  it  is  altogether  immaterial  to  notice  that  M.  Kossuth 
states  himself  to  have  been  at  a  former  period,  under  the  Emperor 
Ferdinand  when  reigning  King  of  Hungary,  the  finance  minister 
of  that  country.  The  defendants,  who  have  been  manufacturing 
instruments  not  then  and  not  at  present  capable  of  being  lawfully 
used,  nor  certain  to  be  at  any  time  capable  of  lawful  use,  but  which 
were  then  and  are  now  capable  of  being  unlawfully  used,  claim 
credit  for  intending  to  use  them  only  when,  if  ever,  they  shall  be 
able  lawfully  to  use  them.  That  credit  I  consider  them  not  war- 
ranted in  claiming  from  a  Court  of  justice,  which  will  not  trust  to 
promises  of  peace  and  prudence  made  by  the  framers  and  bearers 
of  unlawful  weapons.  The  Vice-Chancellor  held  the  plaintiflF 
entitled  in  terms,  or  substantially,  to  the  relief  prayed  by  the  bill, 
and  I  also  think  him  so  entitled,  at  least,  in  the  main.  The  lan- 
guage of  the  prayer  and  decree  is,  probably,  with  respect  to  the 
armorial  bearings  of  Hungary,  too  extensive,  as  the  Lord  Chan- 
cellor has  stated  ;  and  so,  indeed,  it  seems  to  have  been  agreed  at 
the  bar. 

That  small  matter  will  be  provided  for ;  and  the  cancellation  or 
destruction  should  be,  I  suppose,  as  directed  by  the  Vice-Chan- 
cellor. Costs,  down  to  the  hearing  before  that  learned  Judge, 
were  waived,  I  believe,  in  his  Court  by  the  plaintiff's  counsel. 

That  waiver  had  probably  better  appear  on  the  record.    The 
*  250   defendants  *  ought,  I  think,  to  be  ordered  to  pay  the  costs 

of  the  appeals,  unless  the  plaintiff  shall  also  waive  thenL 

The  Lord  Justice  Turner.  —  I  have  but  little  to  add  in  this 
case.  This  bill,  as  I  read  it,  puts  the  plaintiff's  case  upon  three 
grounds :  1st.  Violation  of  the  rights  and  prerogative  of  the  plain- 
tiff as  King  of  Hungary,  by  the  promotion  of  revolution  and  dis- 
order, and  otherwise,  —  2d.  Injury  to  the  state  of  Hungary,  by  the 
introduction  of  a  spurious  circulation  into  that  kingdom.  And  3d. 
Lijury  to  the  subjects  of  the  plaintiff,  by  the  same  cause.  The 
charges  of  the  bill  in  these  respects  are  that  the  defendant  Kossuth 
intends  to  use  the  notes  in  question  in  violation  of  the  rights  and 
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prerogative  of  the  plaintiff  as  King  of  Hungary,  and,  amongst  other 
purposes,  for  the  promotion  of  revolution  and  disorder  there,  and 
that  the  introduction  of  the  notes  into  Hungary  will  create  a  spuri- 
ous circulation  in  that  country,  and  by  that  and  other  means  cause 
great  detriment  to  the  state  and  to  the  subjects  of  the  plaintiff. 

That  this  Court  has  no  jurisdiction  to  interfere  upon  the  groimd 
that  the  notes  in  question  are  intended  to  be  used  for  the  purpose 
of  promoting  revolution  and  disorder  in  the  kingdom  of  Hungary 
was  freely  conceded  at  the  bar  by  the  plaintiff's  counsel,  and  can 
admit  of  no  doubt.  This  view  of  the  case,  therefore,  may  be 
laid  out  of  consideration.  It  was  urged,  however,  on  the  part  of 
the  defendants,  that  the  prevention  of  revolutionary  designs  was 
the  main  if  not  the  sole  object  of  this  bill,  and  that  the  Court 
ought,  upon  that  ground,  to  have  refused  its  interference,  but  we 
can  know  nothing  of  what  is  passing  or  may  be  intended  in  Hun- 
gary, except  what  is  judicially  before  us ;  and  if  the  bill 
states  other  grounds  affording  *  title  to  relief,  we  are  bound,  *  251 
as  I  apprehend,  to  pay  attention  to  those  grounds. 

This  brings  us  to  the  question,  whether  the  infringement  of  the 
prerogative  rights  of  a  foreign  sovereign  constitutes  a  ground  of 
suit  in  this  Court  The  case  was  very  much  argued  upon  this 
point.  It  was  urged  for  the  plaintiff  that  the  right  of  coining 
money,  the  jits  cudendce  monetce^  was  universally  acknowledged  to 
be  a  prerogative  of  sovereigns,  vested  in  them  for  the  benefit  of 
their  subjects ;  that  this  prerogative  right  extended  no  less  to  the 
creation  of  paper  money  than  to  the  stamping  of  coin ;  that  it 
was  acknowledged  by  all  nations  and  recognized  by  international 
law ;  and  that,  international  law  being  part  of  the  law  of  England, 
this  Court  would  interfere  in  favour  of  the  rights  recognized  by  and 
founded  upon  it.  That  the  right  of  coining  money  is  the  preroga- 
tive of  a  sovereign  is  laid  down  by  all  the  writers  on  international 
law,  and  I  see  no  reason  to  doubt  that  the  prerogative  right  reaches 
to  the  issue  of  paper  money.  Burlamaqui,  (a)  indeed,  mentions 
and  treats  of  it  as  so  extending.  To  this  extent,  therefore,  I  agree 
with  the  argument  on  the  part  of  the  plaintiff,  but  the  argument 
failed  to  satisfy  my  mind  that  this  Court  can  or  ought  to  interfere 
in  aid  of  the  prerogatives  of  a  foreign  sovereign.  The  prerogative 
rights  of  sovereigns  seem  to  me,  as  at  present  advised,  to  stand 

(a)  VoL  8,  p.  241. 
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very  much  upon  the  same  footing  as  acts  of  state  and  matters  of  that 
description,  with  which  the  municipal  Courts  of  this  country  do  not 
and  cannot  interfere.  Such  acts  and  matters  are  recognized  by 
international  law  no  less  than  the  prerogative  rights  of  sover- 
eigns ;  but  the  municipal  Courts  of  this  country  have  disclaimed 
all  right  to  interfere  with  respect  to  them.     If  the  subject 

*  252    of  one  state  *  infringes  the  prerogative  of  the  sovereign  of 

another  state,  the  remedy,  as  I  apprehend,  lies  in  an  appeal 
by  the  oflFended  sovereign  to  the  sovereign  of  the  state  to  which 
the  offender  belongs,  and  if  redress  be  unjustly  refused,  the  refusal 
may,  as  I  apprehend,  even  be  made  the  ground  of  war.  This,  I 
think,  may  be  gathered  from  Yattel,  and  it  seems  to  me  imp>ortant 
to  be  adhered  to  ;  for  the  prerogative  of  peace  and  war  belongs  to 
the  sovereign  of  every  state,  and  it  can  hardly  be  denied  that  the 
interference  of  the  municipal  Courts  in  such  matters  may  tend  very 
much  to  embarrass  if  not  to  fetter  the  free  exercise  of  these  latter 
prerogatives.  The  same  reasoning  which  applies  to  the  preroga- 
tive rights  of  sovereigns  seems  to  me  to  apply  also  to  the  political 
rights  of  nations  ;  and  so  far,  therefore,  as  this  bill  is  founded  upon 
the  prerogative  rights  of  the  plaintiff,  or  upon  the  political  rights 
of  his  subjects,  my  present  opinion,  speaking  with  all  respect  of 
what  fell  from  the  Vice-Chancellor  in  the  course  of  his  judgment, 
is  against  the  decree  which  he  has  made. 

The  conclusion  to  which  I  have  come  in  this  case  does  not,  how- 
ever, depend  upon  these  points ;  and  I  do  not  think  it  necessary, 
therefore,  to  enter  more  fully  into  them,  or  into  the  arguments 
bearing  upon  them ;  nor  do  I  wish  to  be  understood  as  giving  any 
final  opinion  upon  them.  This  case,  as  it  seems  to  me,  may  and 
ought  to  be  decided  upon  the  third  ground  on  which  the  case  is 
rested  by  the  bill,  —  the  injury  to  the  subjects  of  the  plaintiff  by  the 
introduction  of  a  spurious  circulation.  I  take  it  to  be  now  well 
settled,  although  upon  looking  into  the  authorities  I  have  been 
surprised  to  find  that  the  point  was  doubted  even  in  the  time  of 
Lord  Loughborough,  (a)  that  a  foreign  sovereign  may  sue 

*  253    in  the  *  Courts  of  this  country,  and  that  he  may  sue  in  this 

Court  on  the  behalf  of  his  subjects ;  and  this  bill,  if  it  does 
not  require,  certainly  admits  the  construction,  that  it  is  filed  by  the 
plaintiflF  in  his  representative  character  on  behalf  of  the  subjects  of 

(a)  8  Ves.  481. 
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hiB  kingdom,  for  it  distinctly  alleges  a  case  of  injury  to  them.  We 
must  consider,  then,  what  is  the  nature  of  this  injury.  I  think  it 
is  an  injury  not  to  the  political  but  to  the  private  rights  of  the 
plaintiff's  subjects.  What  is  proposed  to  be  done  is  to  introduce 
into  the  kingdom  of  Hungary  an  enormous  number  of  notes  which, 
on  the  face  of  them,  purport  that  they  will  be  received  in  the  pub- 
lic offices  of  the  state  and  that  they  are  guaranteed  by  the  state, 
and  which  purport  also  to  be  signed  in  the  name  of  the  nation  by 
the  defendant  Louis  Kossuth.  That  the  effect  of  this  introduction 
will  be  to  disturb  the  circulation  of  the  kingdom  cannot,  in  my 
opinion,  be  doubted ;  and  what  will  be  the  effect  of  that  disturb- 
ance? Surely  to  endanger,  to  prejudice,  and  to  deteriorate  the 
value  of  the  existing  circulating  medium,  and  thus  to  affect  directly 
all  the  holderg^of  Austrian  bank-notes,  and  indirectly,  if  not  directly, 
all  the  holders  of  property  in  the  state.  The  same  great  authority 
to  which  I  have  referred  has  very  clearly  pointed  out  these  conse- 
quences, (a)  But  it  is  said  that  the  acts  proposed  to  be  done  are 
not  the  subject  of  equitable  jurisdiction,  or  that,  if  they  are,  the 
jurisdiction  ought  not  to  be  exercised  until  a  trial  at  law  shall  have 
been  had.  To  neither  of  these  propositions  can  I  give  my  assent. 
I  agree  that  the  jurisdiction  of  this  Court  in  a  case  of  this  nature 
rests  upon  injury  to  property  actual  or  prospective,  and  that  this 
Court  has  no  jurisdiction  to  prevent  the  commission  of  acts  which 
are  merely  criminal  or  merely  illegal,  and  do  not  affect  any  rights 
of  property ,1  but  I  think  there  are  here  rights  of  property 
quite  sufficient  *  to  found  jurisdiction  in  this  Court.  I  do  *  254 
not  agree  to  the  proposition,  that  there  is  no  remedy  in  this 
Court  if  there  be  no  remedy  at  law,^  and  still  less  do  I  agree  to  the 
proposition  that  this  Court  is  bound  to  send  a  matter  of  this 
description  to  be  tried  at  law.  The  highest  authority  upon  the  ju- 
risdiction of  this  Court,  Lord  Bedesdale,  in  his  Treatise  on  Plead- 
ing, in  enumerating  the  cases  to  which  the  jurisdiction  of  the  Court 
extends,  mentions  cases  of  this  class.  —  "  Where  the  principles  of 
law  by  which  the  ordinary  Courts  are  guided  give  no  right,  but, 
upon  the  principles  of  universal  justice,  the  interference  of  the  judi- 
cial power  is  necessary  to  prevent  a  wrong,  and  the  positive  law  is 
silent."  It  is  plain,  therefore,  that,  in  the  opinion  of  Lord  Bedes- 
DALE,  who  was  pre-eminently  distinguished  for  his  knowledge  of  the 

(a)  Vattel,  book  1,  c.  10. 

>  See  ante,  239  note ;  Kerr  Inj.  1.  *  See  Kerr  Idj.  19S. 
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principles  of  this  Court,  the  jurisdiction  of  the  Court  is  not  limited 
to  cases  in  which  there  is  a  right  at  law.    There  is,  indeed,  a 
familiar  instance  in  which  the  jurisdiction  is  not  so  limited,  —  the 
cases  of  waste.    In  some  cases  of  waste  there  was  no  right  and  no 
remedy  at  law,  but  this  Court  did  not  on  that  ground  refuse  its 
interference.    I  do  not  refer  to  the  case  of  equitable  waste,  which, 
however,  is  another  instance,  but  to  the  cases  in  which  there  was  an 
intervening  legal  estate.    To  say  that  the  jurisdiction  of  this  Court 
is  limited  only  by  the  principles  of  universal  justice  would  no  doubt 
be  going  too  far,  and  I  must  not  be  understood  so  to  construe  what 
Lord  Redesdale  has  said.    I  take  the  passage  to  refer  to  cases  in 
which  there  is  what  the  law  in  principle  acknowledges  to  be  a  wrong, 
but  as  to  which  it  gives  no  remedy,  as  in  the  case  of  waste  to  which 
I  have  referred.    The  case  before  us  may,  I  think,  well  be  tried  by 
this  rule.     If  the  property  of  an  individual  is  affected  by  an  undue 
and  unauthorized  use  of  his  name,  the  law  would  no  doubt  give 
a  remedy.^    I  am  not  satisfied  that  the  law  would  not  give 
*  255    the  same  remedy  in  the  case  of  *  the  undue  and  unauthor- 
ized use  of  the  name  of  a  nation  or  state ;  but  whether  it 
would  do  so  or  not,  and  if  not,  whether  it  would  be  prevented  from 
doing  so  by  the  absence  of  positive  law  or  by  mere  formal  imped- 
iments as  to  the  right  to  sue,  I  think  the  authority  to  which  I  have 
referred,  and  the  instance  which  I  have  mentioned  of  the  applica- 
tion of  it,  warrant  me  in  saying  that  the  case  falls  within  the 
jurisdiction  of  this  Court.     It  was  said,  on  the  part  of  the  defend- 
ants, that  the  Covrt  has  only  interfered  in  cases  of  this  nature 
where  there  was  a  right  at  law,  or  where  there  was  trust  or  confi* 
dence ;  but  if  the  jurisdiction  exists,  the  extent  of  it  cannot  be 
limited  by  the  instances  in  which  it  has  been  applied.    It  was 
also  attempted  to  be  argued  on  the  part  of  the  defendants,  that, 
assuming  the  existence  of  the  jurisdiction,  there  was  no  sufficient 
case  for  the  exercise  of  it.    But  upon  this  point  I  have  felt  no 
doubt.    The  jurisdiction  of  this  Court  is  preventive  as  well  as 
remedial,  and  the  affidavit  of  the  defendant  Kossuth  himself  quite 
satisfies  my  mind  that  there  is  a  proper  case  for  the  exercise  of  it. 
Subject,  therefore,  to  the  qualification  to  which  the  Lord  Chancellor 
has  adverted,  I  think  that  this  decree  must  stand.    . 

^  See  ante,  241  note. 
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1861.    May  8.    June  12.    Before  the  Lord  Chancellor  Lord  Campbell  and 
the  LoBDS  Justices. 

C.  and  T.  were  tnuteea  of  a  will.  T.  waa  also  the  sole  trustee  of  a  settlement 
wholly  unconnected  with  the  will.  T.  had  misappropriated  a  sum  of  stock, 
part  of  the  settlement  fund.  The  ctBiuis  que  trust,  who  had  been  informed 
by  him  that  it  had  been  invested  on  mortgage,  pressed  him  to  replace  it.  He 
thereupon  induced  C.  to  concur  in  transferring  into  the  sole  name  of  him,  T., 
a  like  sum  of  stock,  part  of  the  trust  funds  under  the  will,  and  executed  to 
C.  a  transfer  of  a  mortgage  in  fee  for  securing  the  amount.  He  then 
informed  the  cestuit  que  truit  under  the  settlement  that  their  fund  was  prop- 
erly invested  in  stock  in  his  name,  and  they  thereupon  placed  a  distringM 
upon  the  fund  which  had  been  transferred  to  him  as  above.  They  had  no 
notice  that  the  stock  did  not  arise  from  an  investment  of  their  own  trust 
funds.  T.  afterwards  died  insolvent,  and  it  was  then  discovered  that  the 
mortgage  deed  was  a  forgery.  The  stock  being  still  in  the  name  of  T.,  C. 
filed  a  bill  against  the  ceatuis  que  trutt  under  the  settlement,  to  obtain  a  trans- 
fer to  himself  of  the  stock,  on  the  ground  that  it  still  belonged  to  the  funds 
under  the  will. 

Beld  by  the  Lord  Chancellor  and  the  Lord  Justice  Knight  Bruce,  that  however 
the  case  might  have  stood  if  the  cettuis  que  trust  under  the  will  had  been  the 
plaintiffs  (as  to  which  their  lordships  gave  no  opinion),  C.  could  not  claim  to 
have  the  fund  retransferred.* 

Per  the  Lord  Justice  Turneb,  qucere,  whether  the  trust  in  favour  of  the  persons 
entitled  under  the  will  could  be  defeated  while  the  stock  remained  standing 
in  T.^s  name,  and  he  continued  to  be  a  trustee  of  the  will;  and  qucere, 
whether  C,  in  his  character  of  trustee,  was  not  entitled  to  maintain  a  suit  to 
have  this  trust  enforced,  though  he  had  been  guilty  of  a  breach  of  trust  in 
concurring  in  the  transfer  to  T. 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  the  Master 
of  the  Rolls  dismissing  his  bill. 

Samuel  Turnley  died  in  1854,  leaving  a  will  by  which  he  gave  his 
residuary  estate  to  the  plaintiff  and  Frederick  Tritton,  upon  trust  to 
invest  in  government  or  real  securities,  which  were  to  be  held  on 
trusts  which  it  is  unnecessary  to  specify.  In  May,  1858,  there  was 
standing  in  the  testator's  name  a  sum  of  2225Z.  new  3Z.  per  cent 
annuities  which  had  belonged  to  the  testator,  and  had  not  been 

'  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  766.  757  ;  Perry  Trusts,  §§  218,  828 ; 
Lewin  Trusts  (5th  Eng.  ed.),  616. 

[201] 


*  256  CASES  IN   CHANCERY. 

transferred  into  any  other  name,  and  there  was  also  a  sum  of  175/. 
like  annuities,  standing  in  the  names  of  the  two  trustees. 

Tritton  was  at  the  same  time  the  sole  trustee  under  a  deed 

*  257    of  the  19th  of  June,  1845,  relating  to  property  of  a  *  Mr. 

Charles  Sayer,  which  was  thereby  settled  upon  trusts  for 
Mrs.  James  and  her  children.  In  or  before  the  early  part  of  the 
year  1857,  Tritton  had  sold  out  2488/.  16«.  7rf.  new  8/.  per  cent 
annuities  belonging  to  this  settlement  and  applied  the  proceeds  to 
his  own  purposes.  In  1857,  some  of  the  persons  beneficially  inter- 
ested began  to  make  inquiries  as  to  the  investment  of  the  trust 
funds,  and  a  long  correspondence  ensued  between  them  and  Tritton 
on  the  subject,  in  the  course  of  which  Tritton  represented  that  the 
fund  was  invested  on  a  mortgage  of  the  1st  of  January,  1855, 
which  he  produced.  Mr.  Carpenter,  wto  acted  on  behalf  of  some 
of  the  parties  beneficially  interested,  repeatedly  insisted  that  the 
proper  amount  of  new  3/.  per  cent  stock  should  be  replaced,  and 
continued  to  press  Tritton  to  restore  the  fund  to  its  original  state. 

In  1858,  Tritton  informed  the  plaintiff  that  he  had  a  mortgage 
which  would  afford  a  beneficial  investment  for  the  Turnley  funds, 
being  a  mortgage  in  fee  to  himself  of  real  estate  belonging  to  a 
Mrs.  Stapleton,  and  proposed  to  execute  a  sub-mortgage  to  the 
plaintiff  alone,  as  a  security.  The  plaintiflF,  relying  on  the  advice 
of  Tritton,  who  was  a  solicitor,  assented,  and  in  May,  1858,  the 
two  sums  of  2225/.  and  175/.  stock  were  transferred  into  the  sole 
name  of  Tritton,  and  he  executed  to  the  plaintiff  a  transfer  of  the 
mortgage  of  the  1st  of  January,  1855,  and  handed  it  and  the  origi- 
nal mortgage  to  the  plaintiff. 

A  few  days  after  this,  Tritton  procured  from  some  other  source 
a  transfer  into  his  own  name  of  a  further  sum  of  88/.  168.  Id.  new 
8/.  per  cents,  thus  making  up  the  2488/.  16«.  7d.  which  he  owed  to 
Sayer's  trust,  and  on  the  25th  of  May,  1858,  he  wrote  and  sent  to 
Mr.  Carpenter  the  following  letter :  — 

*  258       *  "  James's  trust :  I  have  invested  this  money  in  the  pur- 

chase of  the  sum  of  2488/.  16s.  Id.  stock  in  the  new  8/.  per 
cents,  that  being  the  stock  in  which  it  was  originally  placed.  It 
stands  in  the  name  of  Frederick  Tritton,  of  Bridge  House  Place, 
Newington  Causeway,  Esq." 

On  the  17th  of  June,  1858,  those  of  the  cestuis  que  trust  under 
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Sayer's  settlement  for  whom  Mr.  Carpenter  acted  placed  a  disirinr 
gas  upon  this  sum  of  stock.  It  was  not  alleged  that  they  had  any 
notice  that  any  part  of  it  belonged  to  Tumley's  trust. 

On  the  22d  November,  1859,  Tritton  died  insolvent,  and  it  was 
afterwards  discovered  that  the  mortgage  from  Mrs.  Stapleton  was 
a  forgery.  The  2483Z.  16«.  Id.  stock  was  still  standing  in  the 
name  of  Tritton,  to  whom  administration  had  not  been  taken  out. 
The  plaintiff  then  filed  his  bill  against  the  persons  entitled  under 
Sayer's  settlement,  to  procure  a  transfer  to  himself  of  2400/., 
part  of  this  sum  of  stock,  on  the  ground  that  it  had  never  ceased 
to  belong  to  Turnley's  estate.  A  representative  to  Tritton  was 
appointed  in  the  suit.  The  Master  of  the  Rolls  dismissed  the 
bill,  (a)  and  the  plaintifif  appealed. 

Mr.  Roundell' Palmer  and  Mr.  Law^  for  the  appellant.  —  The 
stock  clearly  belonged  to  Turnley's  trust,  and  the  onus  is  on  the 
defendants  to  displace  this  earlier  equity.  The  prior  equity  must 
prevail,  unless  there  has  been  conduct  on  the  part  of  the  prior 
equitable  owner  to  displace  him ;  Manninford  v.  Toleman.  (J)  Here 
nothing  is  alleged  against  the  cestuis  qv/e  trust  under  Tum- 
ley's will,  they  *  were  strangers  to  the  whole  transaction.  *  259 
Tritton  could  not,  by  his  letter  of  May,  1858,  make  himself 
a  trustee  of  Turnley's  stock  for  the  Jameses.  He  had  no  equitable 
interest  in  him,  and  how  could  he  by  a  mere  declaration  confer  one 
upon  another  person  ?  A  trustee  for  A.  cannot  by  a  declaration 
make  himself  trustee  for  B.  so  as  to  exclude  A.'s  title.  Bridgett 
V.  Hames^  (c)  Livesey  v.  Harding ,  (d)  Brearcliff  v.  Dorringtan.  (e) 
The  Master  of  the  Rolls  went  on  the  authority  of  Thomdike  v. 
Hunt^  (^)  but  in  that  case  the  legal  title  was  transferred,  so  that 
the  legal  estate  was  vested  in  trustees  who  had  no  privity  with 
the  original  owners,  an4  the  defence  of  a  purchase  for  value 
without  notice  was  good,  the  fund  being,  to  all  intents  and  pur- 
poses in  the  possession  of  the  persons  for  whose  benefit  it  had 
been  transferred-  Here,  on  the  contrary,  the  fund  never  got  out 
of  the  hands  of  Tritton,  who  was  throughout  a  trustee  of  Turnley's 
will ;  his  possession  was  the  possession  of  his  cestuis  que  trust  under 
that  will,  and  the  circumstances  do  not  arise  under  which  the 

(a)  29  Beav.  612.  {d)  23  Beav.  141. 

(6)  1  Coll.  670.  (e)  4  De  G.  &  Sm.  122. 

(c)  1  CoU.  72.  (g)  8  De  G.  &  J.  563. 
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defence  of  a  purchase  for  value  without  notice  can  be  made  avail- 
able.    Colyer  v.  Finch,  (a) 

Mr.  Sdwyn  and  Mr.  Sauihgate^  for.  the  respondents. — The 
whole  mischief  in  this  case  has  arisen  from  the  negligence  of  the 
plaintifif,  and  he  is  coming  here  to  make  us,  who  are  in  no  default 
whatever,  suffer  for  his  gross  carelessness.  We  contend  that  what 
took  place  in  May,  1858,  amounted  in  substance  to  a  transfer  to 
us  for  valuable  consideration  without  notice.  We  used  all  dili- 
gence  to  keep  our  fund  safe,  and  we  had  no  notice  of  the  title 
under  Turnley's  will.     Suppose  there  had  been  a  transfer 

*  260    from  Case  and  Tritton  to  a  stranger,  and  then  *  a  transfer 

from  the  stranger  to  Tritton,  would  not  the  right  of  the  ces^ 
tuis  que  trust  under  Turnley's  will  have  been  destroyed,  and  what 
difference  in  substance  does  it  make  that  there  was  no  such  circuity, 
the  stock  having  become  vested  for  value  in  a  trustee  for  us  ? 

[Thb  Lord  Justice  Turner.  —  Does  it  make  no  difference 
that  this  trustee  for  you  knew  that  the  stock  belonged  to  Turnley's 
legatees  ?  ] 

No  ;  we  dealt  with  him  for  value  without  notice,  and  his  declara- 
tion of  trust  for  us  under  such  circumstances  is  just  the  same  as  a 
transfer  to  a  new  trustee  for  us.  Thomdike  v.  Hunt  applies.  In 
that  case  the  unsuccessful  party  urged,  that  one  of  the  trustees  to 
whom  the  transfer  was  made  being  his  trustee,  he  had  never  lost 
his  hold  of  the  stock,  but  that  argument  did  not  prevail.  If  there 
had  been  a  transfer  to  Tritton  and  another  as  trustees  of  Sayer's 
settlement,  this  case  would  have  been  the  same  as  that,  and  it 
cannot  make  any  difference  that  here  Tritton  was  the  sole  trustee 
of  Sayer's  settlement.  The  true  ground 'of  the  decision  in  Thomr 
dike  V.  Hunt  was,  purchase  for  value  without  notice,  which  is  a 
good  defence  against  a  legal  as  well  as  an  equitable  title,  so  far  as 
regards  equitable  relief.  Colyer  v.  Mnch,  (a)  Joyce  v,  J)e  MoU 
eyns.  (fr)  The  cases  of  JSx  parte  Pye  (c)  and  Kekemck  v.  Man- 
ning  (d)  show,  that  what  was  done  here  would  be  suflScient  to 
aflSx  a  trust  on  stock  in  favour  of  a  volunteer,  a  fortiori  in  favour 
of  a  purchaser  for  value.    The  property  here  was  vested  in  a  trus- 

(a)  6  H.  L.  Cag.  905.  (c)   18  Ve«.  148. 

(6)  2  Jo.  A  Lat.  874.  {d)  1  De  G.,  M.  &  G.  176. 
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tee  for  us,  and  we  acquired  both  the  legal  and  equitable  title ;  the 
latter  alone,  if  acquired  for  value  and  accompanied  by  possession, 
being  a  sufficient  defence.  Priority  does  not  depend  on  mere 
order  of  time,  the  mortgage  security  was  accepted  on  behalf  of 
Turnley's  trust,  we  rejected  it,  which  makes  the  equities  not 
equal.  The  rule  "  qui  prior  est  tempore  *  potior  est  jure,"  *  261 
is  subject  to  exceptions,  as  is  shown  in  Bice  y.  Biee.  (a) 
The  trustees  of  Turnley's  will  had  power  to  invest  on  mortgage, 
they  exercised  that  power,  and  the  fund  was  thus  discharged  of  the 
original  trusts. 

We  contend,  however,  that  the  case  need  not  be  argued  on  this 
footing.  It  is  not  the  ee$tuis  que  truet  under  Turnley's  will  who 
are  suing  us,  and  the  plaintiff  cannot  place  himself  in  their  posi- 
tion. As  between  us  and  him,  he  is  the  person  to  blame,  and 
therefore  the  person  primarily  liable.  If  his  cestuis  que  tru%t  had 
made  him  repay  to  them  the  sum  which  he  improperly  placed  in 
Tritton's  sole  name,  he  would  have  no  right  to  a  remedy  over 
against  us,  and  he  has  no  right  to  come  against  us  now.  What- 
ever rights  his  eettuie  que  trust  may  be  able  to  enforce  against  us 
if  they  choose,  he  has  none. 

Mr.  Palmer^  in  reply.  —  I  first  treat  the  case  on  the  ground 
taken  by  the  Master  of  the  Bolls,  that  the  cestuis  que  trust  under 
Turnley's  will  are  to  be  considered  as  the  real  plaintiffs.  It  is 
ui^d  against  their  right  to  succeed,  that  the  trustees,  having 
power  to  vary  investments,  exercised  it,  and  so  discharged  the 
fund  from  its  original  trusts.  This  argument  is  unsound  at  every 
point ;  the  trustees  had  power  to  vary  investments,  but  not  to  do 
what  they  did.  In  order  to  have  a  due  exercise  of  such  a  power, 
there  must  be  a  bond  fide  exercise  of  discretion  by  the  trustees. 
Here  there  was  nothing  of  the  kind.  Lending  the  fund  on  the 
security  of  a  mortgage  made  to  one  of  the  trustees  was  a  clear 
breach  of  trust,  and  the  equitable  title  of  the  cestuis  que  trust  to 
the  stock  was  not  displaced  by  a  disposition  of  it  made  on  purpose 
to  carry  into  effect  this  improper  investment.  Before  May, 
1858,  Tritton  clearly  was  a  *  trustee  of  this  fund,  and  he  *  262 
could  not  become  any  the  less  a  trustee  of  it  for  Turnley's 
legatees  by  its  getting  into  his  sole  name  through  a  fraud.    It 

(a)  2  Drew,  73. 
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never  was  withdrawn  from  the  trust,  having  remained  in  his  name. 
No  answer  has  been  given  to  this  argument,  except  by  reference  to 
cases  which  show  that  the  Court  will  not  actively  interfere  to  take 
away  even  an  equitable  interest  from  a  purchaser  for  value  without 
notice,  but  these  cases  do  not  apply  where  the  Court  is  not  asked 
to  take,  away  an  interest  from  a  purchaser,  but  only  to  ascertain 
and  settle  priorities.  Colyer  v.  Finch,  (a)  Thomdike  v.  Hunt 
went  on  the  transfer  of  the  legal  estate.  The  ownership  of  the 
legal  estate  is  all-important  in  cases  of  this  nature  ;  when  it  is  held 
by  a  trustee,  the  question  is  for  whom  he  holds  it.  Here  the  equi- 
table title  of  the  cestuis  que  trust,  never  having  been  displaced  by 
any  authorized  act  of  the  trustees,  cannot  be  treated  as  having  been 
displaced  at  all.  Bice  v.  Bice  is  irrelevant ;  the  receipt  in  that 
case  being  a  representation  to  all  the  world  that  the  money  had 
been  paid.  There  is  therefore  no  defence  against  the  title  of  the 
cestuis  que  trust  under  Turnley's  will. 

Then  I  say  that  the  trustee  stands  in  the  same  position  as  the 
cestuis  que  trust,  since  he  comes  to  enforce  their  right  as  being 
their  sole  trustee,  which  he  is  bound  to  do.  A  trustee  cannot  con- 
tract himself  out  of  this  right  and  duty :  Fuller  v.  Knight,  (6) 
Baynard  v.  Woolley,  (<?)  Franco  v.  Franco ;  (d)  which  last  case 
also  shows  that  the  trustee  himself,  having  been  cheated  into  a 
belief  that  he  had  a  mortgage  security,  has  a  personal  equity  to 
have  the  fund  replaced.  This  equity  must  prevail  against  the  later 
equity  of  the  defendants.  If  the  fund  had  been  in  equity  Case's 
own,  how  could  his  equity  have  been  displaced  by  Tritton's 

*  263    saying  that  he  would  hold  *  the  fund  in  trust  for  somebody 

else.    If  this  suit  fails  it  will  only  produce  further  litiga- 
tion, as  the  cestuis  que  trust  will  then  file  a  fresh  bill. 

Judgment  reserved. 

June  12. 

The  Lord  Chancellor. — I  am  of  opinion  that  in  this  case 
the  bill  was  properly  dismissed  with  costs. 

But  I  by  no  means  think  that  I  am  bound  to  consider,  or  that  I 
ought  to  consider,  the  cape  as  if  the  cestuis  que  trust  under  Turn- 
ley's  will   had   been  plaintifis.      Strong    arguments    have   been 

(a)  6  H.  L.  Gas.  906.  (c)  20  Beav.  683. 

(6)  6  Beav.  206.  (d)  3  Ves.  76. 
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offered  on  opposite  sides  as  to  their  right  to  succeed.  At  present 
I  think  I  ought  not  to  give  any  opinion  whether  the  fund  in  ques- 
tion continues  impressed  with  the  trust  in  favour  of  these  cestuis 
que  trusty  or  whether  the  cestuis  que  trust  under  Sayer's  settlement 
are  to  be  considered  equitably  the  purchasers  of  it  for  valuable* 
consideration  without  notice.  If  I  thought  the  rule  to  be  universal 
that  between  contending  equities  the  prior  claim  must  necessarily 
prevail,  I  should  not  hesitate  now  to  express  my  opinion  as 
requested,  so  as  to  avoid  further  litigation.  But  to  detei^mine  the 
question,  I  must  consider  whether  the  trusts  out  of  which  the 
contending  claims  arise  are  of  the  same  nature,  and  wliether  there 
may  not  be  circumstances  in  the  conduct  and  position  of  the  par- 
ties entitling  the  posterior  claim  to  a  preference. 

At  present  the  only  parties  before  us  are  Case,  the  plaintiff,  the 
surviving  trustee  under  the  will  of  Turnley,  and  the  defendants 
the  cestuis  que  trust  under  the  settlement  of  Sayer.  We  are  to  say 
whici)  of  these  two  parties  ought  to  succeed. 

*  For  this  purpose  I  have  only  to  look  to  the  plaintiff's  *  264 
own  confession  in  the  19th  paragraph  of  his  bill,  that  the 
transaction  which  gives  rise  to  this  suit  was  "  irregular  and  con- 
stituted a  breach  of  trust  on  the  part  of  Frederick  Trittou,  and  of 
the  plaintiff  as  the  trustees  of  Samuel  Turnley."  Although  Tritton 
is  in  his  grave,  the  cestuis  que  trust  under  Turnley's  will  have  a 
clear  remedy  against  the  plaintiff.  It  is  allowed  that  he  is  solvent 
and  able  to  indemnify  them  for  the  loss  they  have  sustained  from 
his  breach  of  trust. 

Notwithstanding  any  thing  that  appears,  he  may  have  already 
done  so.  The  prayer  of  his  bill  is  "  that  the  said  2400Z.  8/.  per 
cent  annuities  (claimed  by  the  defendants)  may  be  ordered  to  be 
transferred  into  the  name  of  the  plaintiff,  and  that  the  dividends 
now  due  and  to  accrue  due  on  the  same  bank  annuities  may  be 
ordered  to  be  paid  to  the  plaintiff."  While  designated  "  the  sur- 
viving trustee  and  executor  of  Samuel  Turnley,"  this  prayer  may 
be  for  his  own  reimbursement. 

But  if  the  defendants  the  cestuis  qtce  trust  under  Sayer's  settle- 
mient  are  deprived  of  this  fund,  they  are  entirely  without  remedy, 
for  Tritton  died  insolvent. 

Now,  assuming  the  plaintiff  to  be  free  from  all  moral  blame,  and 
innocently  to  have  been  deceived  by  Tritton,  on  which  of  the  two 
parties,  the  plaintiff  or  the  defendants,  ought  the  loss  to  fall? 
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Not  only  no  moral  blame,  but  no  laches  or  incaution  can  be 
imputed  to  the  defendants.  As  to  the  plaintiff  we  have  confitentem 
reum. 

Therefore,  without  considering  whether  Thamdike  v.  Hunt  was 

well  decided,  or  how  far  it  ought  to  govern  the  case  if  the  contro* 

vetsy  ^ere  between  the  one  set  of  cestuU  que  trust  and  the 

*  265    other ,^  I  am  of  opinion  that  tlie  *  decree  appealed  against 

ought  to  be  affirmed  and  the  appeal  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  —  This  appeal  is  from  an 
order  made  at  the  Bolls,  by  which  the  plaintiff  ^s  bill  was  dismissed 
on  the  merits,  with  costs.  The  object  of  the  suit  was  to  establish 
against  the  defendants  an  equitable  title  asserted  by  the  plaintiff 
for  himself,  or  for  the  estate  of  Samuel  Turnley,  whose  surviving 
executor  he  is,  to  a  sum  of  2400Z.  new  8{.  per  cent  bank  annuities, 
part  of  a  sum  of  2483Z.  16«.  Id.  new  8/.  per  cent  bank  annuities, 
which  larger  sum  was  at  the  end  of  May,  1858,  has  ever  since 
been,  and  still  is,  standing  in  the  books  of  the  bank  of  England 
in  the  sole  name  of  one  Frederick  Tritton,  who  survived  Samuel 
Turnley,  and  died  in  the  month  of  November,  1869,  before  the 
filing  of  the  bill.  Accordingly,  were  F.  Tritton  alive,  the  legal 
right  and  legal  title  to  the  whole  stock  would  be  now  vested  in 
him.  But  it  does  not  appear  that  there  is  or  has  been  any  per* 
sonal  representative  of  Frederick  Tritton,  who  seems  to  have  died 
insolvent  as  well  as  intestate. 

Upon  the  plaintiff's  motion,  however,  an  order  was  made  in  the 
cause,  dated  oth  July,  1860,  by  which  Mr.  John  James  Hood  Lin- 
gard  was  appointed  to  i-epresent  the  estate  of  F.  Tritton  for  the 
purposes  of  the  suit.  Mr.  Lingard  appeared  accordingly  at  the 
hearing. 

From  the  evidence  before  the  Court  I  apprehend  that  the  plain- 
tiff must,  as  between  himself  and  Frederick  Tritton,  be  considered 
to  have  had  undoubtedly  an  equitable  title  to  the  2400Z.  stock  when 
F.  Tritton  died,  and  still  to  have  it.  The  defendants,  however, 
claim  for  themselves  and  for  Thomas  James  (a  son  of  the 

*  266  defendant  *  William  James  the  elder),  who  is  not  a  party 

to  the  suit,  an  equitable  title  to  that  sum,  and  they,  as 

between  themselves  on  the  one  hand  and  F.  Tritton  upon  the 

« 

>  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  SSI :  Coiy  «.  Eyre,  1  De  6.,  J.  &  8. 167. 
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other,  undoubtedly  had  that  title  before  and  when  he  died,  a  title 
which  as  against  Tritton  has  all  along  continued  and  is  still  in 
force.  The  plaintifiTs  claim  is  whoUj  adverse  to  the  defendants 
and  Thomas  James,  and  whether  it  is  better  than  theirs  as  between 
them  and  the  plaintiff  is  the  point  for  decision.  The  plaintifiTs 
title  is  prior  in  time  —  it  commenced  earlier ;  of  it,  however,  not 
one  of  the  defendants  had  any  notice  actual  or  constructive  when, 
honestly  so  far  as  they  were  concerned  and  for  full  value,  their 
title  was  acquired  from  F.  Tritton.  The  controversy  has  arisen 
thus.  The  plaintiff  and  F.  Tritton  were  the  executors  and  trustees 
of  the  will  of  Samuel  Turnley,  which  is  stated  in  the  first  para- 
graph of  the  bill,  and  under  that  will  held  for  the  purposes  of  it  a 
sum  of  2400Z.  new  S{.  per  cent  bank  annuities  standing  in  the  bank 
books,  as  to  the  greater  part  in  the  name  of  Samuel  Turnley,  .and 
as  to  the  residue  in  the  joint  names  of  the  plaintiff  and  F.  Tritton ; 
both  of  whom  in  the  month  of  May,  1858,  joined  in  transfers  which 
placed  the  whole  of  the  24002.  stock  (being  the  24002.  stock  men- 
tioned by  me  at  the  outset)  in  the  sole  name  of  F.  Tritton,  who 
thus  acquired  it  by  means  of  a  gross  fraud.  The  plaintiff,  who  had 
not,  I  believe,  any  wrong  intention  in  the  matter,  seems  to  have 
concurred  in  the  transfers  under  the  influence  of  false  representa- 
tions made  to  him  by  F.  Tritton ;  but  neither  those  representa- 
tions, nor  the  alleged  facts  so  represented,  would  if  true  have 
prevented  the  transfers  from  being,  as  they  were,  a  mere  and  serious 
breach  of  trust  as  against  the  persons  beneficially  interested  under 
Mr.  Turnley's  will,  all  of  whom  are  absent  from  this  record  ;  and 
who,  inasmuch  as  the  plaintiff  seems  personally  liable  to  them 
for  the  24002.  stock,  care  very  possibly  about  the  present 
*  dispute  little  or  nothing  at  all.  The  object  of  the  trans-  *  267 
fers  on  the  part  of  plaintiff  as  well  as  Tritton  (however 
different  their  motives)  was  to  place  the  transferred  stock  in  the 
sole  power  of  F.  Tritton,  so  as  to  enable  him  to  deal  with  it  as  his 
owuj  which  he  did  ;  for  having  committed  another  breach  of  trust, 
a  breach  of  trust,  namely,  under  a  deed  dated  the  19th  of  June, 
1845,  relating  to  property  of  one  Charles  Sayer,  and  stated  in  the 
pleadings  (with  which  property  neither  the  plaintiff  nor  the  estate 
of  S.  Turnley  had  any  thing  to  do),  and  being  pressed  upon  the 
subject  on  the  part  of  some  of  those  interested  under  the  deed,  to 
whom  in  consequence  of  that  breach  of  trust  Tritton  owed  more 
than  an  equal  amount  of  stock,  —  owed  namely  2488/.  16«.  Id.  new 
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81,  per  cent  bank  annuities, — he  applied  in  making  it  good  the  2400^ 
stock  that  belonged  to,  or  had  belonged  to,  the  Turnley  estate,  and 
had  been  transferred  into  his  sole  name  as  I  have  said.  And  he 
did  so  thus:  he* purchased  in  his  own  name  a  sum  of  SSL  16«. 
7d.  new  8/.  per  cent  bank  annuities,  which,  thereupon  becoming 
added  to  the  2400/.,  they  made  together  a  sum  of  2483Z.  16$.  %d. 
new  SL  per  cent  bank  annuities  standing  in  his  sole  name.  Tliat 
was  the  amount  which,  as  I  have  stated,  he  owed  to  the  trust 
under  the  deed  of  1845.  He  then  declared  himself  a  trustee  of 
the  whole  sum  of  2483Z.  168.  Id.  stock  so  standing,  a  trustee, 
that  is,  for  the  purposes  of  the  deed  under  which  he  was  originally 
and  continued  the  sole  trustee,  and  submitted  to  a  distringaB^  pro- 
tecting it  on  behalf  of  some  at  least  of  the  persons  interested 
und,er  the  deed,  the  defendants  and  Thomas  James  being,  and 
having  together  with  Mrs.  King  then  been,  the  persons  so  inter- 
ested. 

Mrs.  King  died  in  1859.    The  writ  was  lodged  at  the  Bank  of 
England,  in  June,  1858,  of  course  therefore  before  the 

*  268   commencement  of  the  suit.     In  this  state  of  *  things,  the 

defendants'  title  is,  I  think,  superior  to  that  of  the  plaintiff, 
whose  conduct  in  placing  the  2400/.  stock  in  the  sole  power  of  F. 
Tritton  was,  howsoever  intended  and  howsoever  induced,  abso- 
lutely unjustifiable.  In  effect,  he  lent  the  2400/.  stock  to  Tritton 
without  right  and  without  authority,  and  cannot,  I  think,  have  any 
better  grounded  claim  in  the  present  litigation  than  if  the  transac- 
tion had  been  one  of  a  fraudulently  obtained  loan  to  Tritton  of 
the  plaintiff's  own  property. 

Mr.  Carpenter,  the  agent  for  some  at  least  of  the  defendants, 
was  vigilant  and  diligent,  and  insisted  that  such  an  amount  of 
stock  as  ought  under  the  deed  of  1845  to  have  been  in  the  name 
of  the  trustee  of  that  instrument  for  its  purposes  should  be  so. 
To  this,  Tritton,  as  I  have  said,  submitted,  and  the  declaration  of 
trust  mentioned  in  the  twenty-fourth  paragraph  of  the  answer  fol- 
lowed, as  well  as  the  distringas. 

[His  Lordship  here  read  Tritton's  letter  of  the  25th  of  May, 
1858,  containing  the  declaration  of  trust,  the  distringas,  and  the 
written  notice  which,  according  to  the  practice,  had  been  served 
on  the  bank  along  with  the  distringas,  requesting  the  bank  not 
to  allow  a  transfer  of  the  stock.] 
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The  di%tringa9^  with  the  notice  to  the  bank,  rendered  a  transfer 
of  the  2400^.  stock  substantially  impracticable  without  apprising 
some  at  least  of  the  defendants,  that  sum  having  been  parcel  of 
the  2483Z.  16«.  Id.  stock  just  mentioned.  The  interests  of  Mr. 
and  Mrs.  King  and  Mr.  and  Mrs.  Bolph  (of  whom  the  three 
survivors  are  among  the  defendants)  appear  from  the  first  and 
second  paragraphs  of  the  answer.  The  defendants'  mark,  I  think, 
to  repeat  an  expression  used  in  another  case  (I  mean  Etty  v. 
Bridget)  ^  was  thus  set  on  the  whole  stock  effectually  for  the 
present  purpose,  as  effectually,  that  is  to  say,  against  the  plaintiff, 
as  if  the  stock  had  been  transferred  to  a  new  trustee  for 
them.  It  is  now  contended  that  those  who  *  were  active  *  269 
and  correct  in  the  assertion  and  protection  of  their  rights 
should  lose  at  least  the  greater  part  of  the  benefit  of  their  regu- 
larity and  diligence  in  favour  of  a  gentleman  who  when  not  inactive 
was  only  active  erroneously  and  mischievpusly,  at  least  during  all 
the  time  material  to  be  considered,  but  to  whom,  as  I  have  stated, 
I  do  not  impute  dishonourable  intention.  It  appears  to  me  that  it 
would  be  an  injustice,  tending  to  the  encouragement  of  negligence 
and  fraud,  were  we  to  allow  the  plaintiff  to  assert  successfully 
against  the.  defendants  any  title  to  the  2400/.  stock  in  question. 
Whether  Mr.  Carpenter  acted  as  the  agent  of  all  the  defendants 
or  acted  for  only  some  of  them  is,  I  apprehend,  immaterial.  I 
have  not  noticed,  but  have  hitherto  passed  over  as  not  existing, 
some  beneficial  interests  which  seem  to  have  been  acquired  by  P. 
Tritton  in  the  reversionary  share  of  the  defendant  William  James 
the  younger,  and  perhaps  in  that  of  his  brother  Thomas  James 
under  the  deed  of  1845.  Possibly  the  plaintiff  may  as  to  those 
interests  be  entitled  to  stand  in  Tritton's  place,  and  the  dismissal 
of  the  bill,  a  dismissal  which  cannot,  I  think,  be  displaced,  should 
possibly  be  expressly  without  prejudice  to  any  such  title. 

But  the  costs  here  as  well  as  before  the  Master  of  the  Rolls 
ought,  in  my  opinion,  to  fall  on  the  plaintiff.  I  have  not  treated 
T.  Bastow  as  a  defendant,  for  before  the  hearing  at  the  Rolls  he 
had  disclaimed  and  been  dismissed.  Whether,  if  the  persons  or 
any  person  beneficially  interested  under  the  will  of  Turnley  had 
been  plaintiffs  or  a  plaintiff  before  us,  together  with  the  actual 
plaintiff,  or  instead  of  him,  I  should  have  deemed  it  right  not  to 
dismiss  the  bill,  I  need  not  and  I  do  not  say  ;  but  it  may  not  be 
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superfluous  to  add,  that  I  consider  Franco  y.  Franco  a  binding 
authority,  that  were  it  otherwise  I  should  not  dissent  from 

*  270  it,  and  that  of  two  *  cases  before  me  when  a  Vice-Chan- 

cellor,  of  which  the  Lord  Justice  has  been  so  good  as  to  re- 
mind me  and  which  he  will  perhaps  mention  to-day,  neither  seems 
to  me  to  have  been  erroneously  decided. 

The  Lobd  Justice  Turner. — The  Lord  Chancellor  and  my 
learned  brother  being  of  opinion  that  this  appeal  ought  to  be  disr 
missed,  I  can  only  say,  that  looking  to  the  case  of  Franco  v. 
Franco  (a)  and  the  other  authorities  referred  to  in  the  argument,  and 
to  which  may  be  added  May  v.  Selby  (6)  and  Bridget  v.  Sames,  (c) 
I  am  not  satisfied  that  the  plaintifif  is  not  entitled  to  maintain  this 
suit  in  his  character  of  trustee,  notwithstanding  the  breach  of 
trust  which  he  committed  in  transferring  the  fund  to  Tritton,  and 
that  it  appears  to  me,  to  say  the  least  doubtful,  whether  the  trust 
in  favour  of  the  parties  interested  under  Turnley's  will  could  be 
defeated  whilst  the  fund  remained  vested  in  Tritton,  and  he  con- 
tinued to  be  a  trustee  under  that  will.  I  am  not,  as  at  present 
advised,  prepared  to  hold,  that  the  cestuis  que  trust  under  Turnley's 
will  were  not  entitled  to  place  confidence  in  their  trustees,  or  were 
bound  to  take  any  proceedings  for  securing  the  funds  against  their 
acts,  or  that  any  priority  could  be  gained  over  them  by  reason  of 
their  not  having  taken  such  proceedings,  or  by  such  proceedings 
having  been  taken  on  the  part  of  the  defendants  to  this  suit,  but 
all  these  questions  may  yet  be  agitated  in  any  suit  which  may  be 
instituted  on  the  part  of  these  cestuia  que  trusty  and  I  do  not  think 
it  right  therefore  to  give  any  final  opinion  upon  them. 

(a)  8  Ves.  75.  (6)  1  Y.  &  C,  C.  C.  236.  (c)  1  CoU.  72. 
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♦LIFE  ASSOCIATION  OF  SCOTLAND  v.  SIDDAL.    •271 
COOPER  V.  GREENE. 

1861.    June  4,  25.    Jaly  13.    Before  the  Lobds  Justices. 

A  married  woman  being  equitable  tenant  in  tail  in  remainder  of  an  undivided 
share  in  lands  to  be  purchased  with  a  sum  of  trust  money,  she  and  her  hus- 
band joined  in  mortgaging  her  interest.  The  fund  was  misappropriated. 
Proceedings  having  been  taken  for  its  recoTery,  the  husband  and  wife  suc- 
ceeded in  obtaining  the  restitution  of  her  share  of  the  fund,  which  was 
brought  into  Court,  with  arrears  of  interest  since  the  time  when  her  estate 
came  into  possession.  The  mortgagee  did  not  concur  in  any  steps  to  recover 
this  share.  The  husband,  when  the  mortgage  was  made,  was  maintaining 
his  wife,  but  had  become  a  bankrupt  before  her  interest  came  into  possession, 
and  was  uncertificated. 

ffdd  by  the  Lord  Justice  Turner,  the  Lord  Justice  Knight  Bruce  doubting 
that  the  wife  had  no  equity  to  a  settlement  out  of  the  capital,  nor,  as  against 
the  mortgagee,  out  of  the  future  income  of  the  fund. 

But  hdd,  that  the  mortgagee  had  no  claim  to  the  arrears  of  income  of  the  mort- 
gaged property,  which  he  had  taken  no  steps  to  recover,  and  that  the  assignees 
of  the  husband  could  only  take  subject  to  the  wife^s  equity  to  a  settlement,^ 
and  that  the  whole  arrears  ought  to  be  settled.' 

This  case  came  before  the  Court  on  a  petition  presented  by 
Georgiana  Spencer  Seaman,  the  wife  of  John  Seaman,  by  her  next 
friend,  and  by  the  said  John  Seaman,  and  by  W.  H.  Green,  the 
solicitor  of  Mrs.  Seaman  in  the  proceedings  in  these  suits,  which 
had  for  its  object  the  payment  of  certain  costs  out  of  a  sum  of 
2531Z.  Is.  2(2.,  which  was  in  Court  in  the  second  cause,  and  the 
payment  to  Mrs.  Seaman,  for  her  sepyarate  use,  of  so  much  of 
the  residue  of  the  fund  as  consisted  of  arrears  of  income,  and  the 
investment  in  bank  SI.  per  cent  annuities  of  what  should  then 
remain  of  the  fund,  and  payment  of  the  dividends  on  such  bank 
annuities  to  Mrs.  Seaman  for  her  separate  use  during  her  life. 

•  See  Lewin  Trusts  (6th  Eng.  ed.),  630;  Perry  Trusts,  §  632,  and  cases  in 
note  (6). 

*  See  Scott  o.  Spashett,  3  Mac.  &  G.  699,  and  cases  to  this  point  in  note  (2)  ; 
Dunkley  v.  Dunkley,  2  De  G.,  M.  &  G.  390,  and  note  (1) ;  1  Dan.  Ch.  Pr. 
(4th  Am.  ed.)  102,  and  notes  (2)  and  (7)  ;  Barrow  v.  Barrow,  6  De  G.,  M.  & 
G.  782;  Lewin  Trusts  (6th  Eng.  ed),  630;  Perry  Trusts,  §  636,  and  cases  in 
note  (1)  ;  In  re  Carr's  Trusts,  L.  R.  12  £q.  609. 
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The  facts  of  the  case  are  stated  at  considerable  length  in  the 
report  of  the  appeals  in  these  causes,  (a)  Prom  the  statements  in 
that  report  it  will  be  seen  that  in  the  month  of  April,  1830,  the 
petitioner  G.  S.  Seaman  was  equitable  tenant  in  tail  in  remainder  of 
a  share  of  lands  to  be  purchased  with  a  sum  of  6300^.,  and  of  some 
other  lands  designated  as  the  Bawburgh  estate,  which  had 

*  272    *  been  purchased  with  trust  moneys ;  and  by  a  deed  dated  the 

20th  of  April,  1830,  and  purporting  to  be  made  between  the 
petitioner,  John  Seaman,  and  Georgiana  Spencer  his  wife,  of  the  one 
part,  and  James  Currie,  of  the  other  part,  this  share  of  G.  S.  Seaman 
was  purported  to  be  mortgaged,  with  some  other  property,  to 
James  Currie,  for  securing  the  sum  of  1700/.  advanced  to  John 
Seaman,  the  husband,  and  a  fine  was  levied  to  give  effect  to  this 
mortgage.  It  was  held  by  the  full  Court  that  this  deed  passed  to 
Currie  whatever  interest  the  petitioner  John  Seaman  could  pass  in 
the  6300Z.  or  the  lands  to  be  purchased  with  it.  The  sum  of  1700?. 
thus  secured  by  the  mortgage  was  further  secured  to  Currie  by  the 
bond  of  Benjamin  Norton,  as  a  surety  for  the  petitioner  John 
Seaman ;  and  under  the  proceedings  in  the  second  of  these  causes, 
and  in  other  causes  relating  to  the  same  matters,  the  mortgage  to 
Currie  was  paid  off  out  of  the  estate  of  B.  Norton,  which  was 
represented  by  some  of  the  respondents  to  the  present  petition. 
In  the. month  of  November,  1830,  the  petitioner  John  Seaman 
became  bankrupt,  and  he  never  obtained  his  certificate.  The 
estate  tail  in  remainder  of  G.  S.  Seaman  in  her  share  of  the  lands 
to  be  purchased  with  the  6300/.  came  into  possession  in  the  year 
1845,  upon  the  determination  of  the  prior  estates.  Proceedings 
were  taken  in  Life  Association  of  Scotland  v.  Siddal  with  respect 
to  Mrs.  Seaman's  interest  in  the  6300/.  which  proceedings  were 
originally  promoted  by  the  petitioner  John  Seaman  and  G.  Spen- 
cer his  wife,  and  by  Charles  Lee  the  assignee  under  John  Seaman's 
bankruptcy,  and  were  afterwards  prosecuted  by  Mr.  and  Mrs.  Sea- 
man alone.  The  claim  in  respect  of  this  share  was  resisted  on  the 
ground  that  all  right  to  recover  it  had  been  lost  by  Mrs.  Seaman's 

acquiescence  before  her  marriage  in  the  breach  of  trust  by 

*  273    which  the  fund  had  been  placed  in  improper  *  hands ;  but, 

as  appears  from  the  report  above  referred  to,  the  full  Court 
decided  that  Mrs.  Seaman  had  not  so  acquiesced  as  to  lose  her 

(a)  iSttpro,  6S. 
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rights ;  and  the  result  was,  that  there  was  recovered  in  respect  of 
her  share  the  sum  of  2531/.  1«.  2(2.,  which  was  composed  of  1575/. 
capital  and  956/.  Is.  2d.  interest  accrued  since  the  estate  tail  of 
Mrs.  Seaman  came  into  possession,  and  it  was  to  these  sums  that 
the  present  petition  related. 

The  case  miide  by  the  petition,  apart  from  the  questions  as  to 
cost's,  which  do  not  appear  to  call  for  a  report,  was,  that  Mrs.  Sea- 
man was  entitled,  by  way  of  equity,  to  a  settlement,  to  have  the 
arrears  of  income  paid  to  her  for  her  separate  use,  and  to  have  the 
whole  future  income  of  the  1575/.  secured  to  her  during  her  life 
for  her  separate  use,  without  power  of  anticipation. 

Mr.  Toller  and  Mr.  Archibald  Smithy  for  the  petitioners.  —  This 
money  has  the  character  in  equity  of  real  estate,  but  the  interest 
of  Mrs.  Seaman  is  only  equitable,  and  cannot  be  recovered  without 
coming  here.  A  settlement  therefore  is  of  course.  SturgU  v. 
ChampneySy  (a)  Woriham  v,  Pemberton.  (6)  This  fund  is  not 
liable  to  Currie's  mortgage,  not  having  been  in  existence  at  the 
time,  though  that  deed  may  pass  the  husband's  interest.  Tidd  v. 
LiUer(j!)  does  not  apply.  There  the  life-interest,  of  which  the 
husband  disposed,  was  in  possession ;  here  it  was  in  reversion.  The 
arrears  of  income  at  all  events  are  a  money  fund  which  ought  to 
be  settled.  The  mortgagee  cannot  have  any  claim  to  them,  for  he 
never  was  in  possession  as  mortgagee  ;  so  to  give  them  to 
him  would  be  giving  him  an  account  of  back  *  rents,  and  *  274 
the  claim  of  the  husband's  assignees  is  of  course  to  be  post- 
poned to  the  wife's  equity. 

Mr.  Cr^cknall,  for  the  assignee  in  bankruptcy  of  Mr.  Seaman.  — 
I  contend  that  the  arrears  of  income  ought  to  be  paid  to  the 
assignee.  There  is  no  case  in  which  the  Court  has  laid  its  hands 
on  arrears  of  income,  and  settled  them  for  the  benefit  of  the  wife. 
Tidd  V.  Lister  is  opposed  to  any  such  proceeding.  The  husband  is 
entitled  to  the  income  of  the  wife's  property  not  settled  to  her 
separate  use,  until  she  asserts  her  equity  to  a  settlement;  so 
arrears  of  income  ought  to  belong  to  him,  not  to  her.  The  mort- 
gagee, for  the  reason  given  by  the  petitioners,  cannot  establish 
any  claim  to  the  arrears. 

(a)  6  Myl.  &  Cr.  97.  (6)  1  De  G.  &  Sm.  644. 

(c)   10  Hare,  140;  3  De  6.,  M.  &  G.  857. 

[216] 


♦  279  CASES  IN  CHANCERY. 

point  them  executors  of  this  my  will.  I  also  give  and  bequeath 
the  whole  of  my  estate  and  effects  whatsoever  and  wheresoever 
absolutely  unto  the  said  Richard  Barrett,  Jonathan  Barrett,  and 
Robert  Williams,  to  hold  the  same  unto  them,  their  executors 
and  administrators,  according  to  the  several  natures  and  tenures 
thereof,  charged  nevertheless  and  I  do  hereby  charge  so  much  of 
my  estate  as.  shall  at  the  time  of  my  decease  consist  of  long 
annuities  to  and  with  the  payments  to  the  several  persons  herein- 
after mentioned  during  the  continuance  of  such  long  annuities,  if 
the  several  parties  to  whose  benefit  the  same  was  intended 

*  280    *so  long  live."     Then  followed  a  number  of  charges  for 

different  persons  for  their  lives,  if  the  long  annuities  should 
so  long  continue,  with  a  direction  that,  in  case  of  the  personal 
incapacity  of  any  of  the  donees,  the  said  "  executors  or  the  sur- 
vivors or  survivor  of  them  "  should  apply  the  portions  of  such 
incapacitated  persons  for  their  benefits.  The  testator  then  made 
various  charges  on  his  reduced  bank  annuities,  some  of  them  being 
gifts  of  sums  to  be  accumulated,  and  declared  that,  in  all  cases, 
where  he  had  directed  any  gift  or  payment  to  be  accumulated,  his 
"executors"  should  be  at  liberty  to  invest  on  mortgage  or  in 
the  funds,  or  in  such  other  manner  as  therein  mentioned,  as  they 
or  either  of  them  might  think  fit  or  most  expedient,  and  should 
not  be  responsible  for  any  loss  arising  from  the  exercise  of  such 
discretions  as  to  the  mode  of  investment,  unless  the  loss  should  be 
wilful.  The  testator  then  gave  the  "executors"  power  to  vary 
the  securities  in  which  any  parts  "  of  the  several  gifts,  bequest, 
and  legacies "  might  be  invested,  and  declared,  at  great  length, 
that  they  should  not  be  answerable  for  any  loss  arising  from  in- 
vestments, unless  the  loss  was  wilful.  "  And  I  also  direct,  that 
all  costs,  charges,  and  expenses  which  my  said  executors  or  any 
of  them  may  incur  or  become  liable  to  shall  be  borne  and  sus- 
tained by  any  moneys  which  may  come  to  their  hands  from  any 
part  of  my  estate ;  and  out  of  such  moneys,  from  whatever  source 
derived,  I  direct  all  of  them  to  deduct,  retain,  and  apply  such 
sums  as  will  fully  reimburse  themselves  respectively." 

The  testator  died  in  1837.    The  will  was  proved  by  Jonathan 

Barrett  alone.     He  died  in  1860,  and  this  bill  was  filed  against 

his  executors  by  one  of  the  testator's  next  of  kin,  to  establish  the 

title  of  the  next  of  kin  to  the  residuary  personal  estate.    The 
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Master  of  the  Rolls  made  a  decree  declaring  that  the  per- 
sonal estate  *  was  bequeathed  to  the  executors  as  trustees,  *  281 
and  directed  accounts  and  inquiries  on  that  footing.    The 
defendants  appealed. 

Mr.  Roundell  Palmer  and  Mr.  Eddis^  in  support  of  the  decree. 
—  We  say  that  on  the  whole  scope  of  this  will  it  is  reasonably 
clear  that  the  testator  intended  the  executors  to  take  in  a  fiduciary 
capacity  only.  In  the  first  place  he  does  not  give  them  tlie  residue 
but  the  whole  estate,  placing  them  in  the  positions  in  which  the 
law  would  have  placed  them  if  he  had  made  no  bequest  to  them. 
He  gives  to  them  in  joint-tenancy,  which  raises  a  presumption 
against  their  being  intended  to  take  beneficially.  He  gives  them 
legacies,  which  under  the  old  law  would  be  enough  to  exclude 
them  from  taking  the  residue  beneficially,  (a)  It  is  irrational  to 
suppose  that  when  he  gave  them  these  legacies  he  Intended  them 
to  take  the  residue  beneficially.  It  cannot  be  argued  here,  as  in 
some  cases,  that  he  gave  them  legacies  in  order  to  guard  against 
the  event  of  his  assets  being  insufficient  for  his  other  legacies ;  such 
reasoning  cannot  be  applied  to  these  trifling  legacies.  Then  he 
authorizes  the  executors  to  retain  their  costs  and  expenses  out  of 
the  estate.  Such  a  direction  is  inconsistent  with  an  intention  that 
'  they  should  take  beneficially,  and  it  was  so  held  under  the  old  law. 
Dean  v.  Dalton.  (6)  The  testator  does  not  call  the  executors  by 
that  title  in  the  gift  to  them,  but  in  the  subsequent  parts  of  the 
will  he  uniformly  does  so,  thus  showing  that  he  contemplated  their 
holding  his  personal  estate  solely  in  that  character.  It  makes  no 
difference  that  the  testator  uses  the  word  "absolutely" 
in  the  gift;  AUomey-Qeneral  v.  MaUcm,  {c)  * Hames  v.  *  282 
Eames,  (d)  Meryon  v.  Colletty  (e)  that  word  only  showing 
the  quantity  of  the  estate  they  are  to  take. 

Mr.  Selwyn  and  Mr.  Hardy ^  for  the  appellants.  —  The  testator 
gives  to  his  executors  legacies,  not  in  the  character  of  executors, 
but  describing  them  as  his  good  friends ;  that  gift  is  made  to  them 
beneficially.  He  then  gives  his  property  "  absolutely "  to  the 
same  persons,  not  describing  them  as  executors,  and  only  charging 

(a)  2  Wms.  on  Exors.  1268  (4th  ed.).  (c)  2  Phil.  64. 

(h)  2  Bro.  C.  C.  635.  (d)  2  Keen,  646. 

(e)  8  Beav.  886 ;  6  Moo.  Ind.  Appeal  Ca.  1. 
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it  with  legacies,  and  using  the  word  "  also,"  which  assimilates  the 
second  gift  to  the  first.  If  he  had  intended  them  to  take  it  merely 
in  the  character  of  executors,  he  would  have  described  them  as 
executors  in  the  gift.  The  word  "  charge  "  is  repeated  again  and 
again  as  to  the  legacies :  it  is  an  appropriate  word  according  tp 
our  view  of  the  case,  but  most  unsuitable  if  the  plaintiff's  view  be 
adopted.  The  direction  as  to  costs,  charges,  and  expenses  is  not 
superfluous ;  it  was  intended  to  provide  for  the  case  of  the  legacies 
invested  and  held  in  trust  after  the  residue  had  been  administered 
and  disposed  of.  It  is  clear  on  the  will  that  the  testator  intended 
to  dispose  of  the  whole  of  his  property.  Dawson  v.  Clarke ^  (a) 
Mlcock  V.  Mapp^  (6)  Williams  v.  Roberts  (c)  are  in  our  favour. 

[The  Lord  Justice  Turner  referred  to  the  use  of  the  word 
"  executors  "  in  the  direction  for  investment.] 

They  are  executors,  and  a  legatee  suing  them  for  his  legacy 
must  sue  them  as  such. 

[The  Lord  Justice  Turner.  —  But  would  they  hold  the  fund 
as  executors  if  they  took  it  subject  to  a  charge  created  by  the 
will?] 

Yes,  till  they  had  assented  to  the  bequest.  If  the  donees  of 
the  residue  and  the  executors  had  been  different  persons, 
*  283  the  former  could  not  have  been  sued  *  alone,  for  the  execu- 
tors had  duties  with  respect  to  the  fund.  The  gift  of  lega- 
cies to  the  executors  does  not  go  for  much  in  a  case  of  this  nature. 
It  is  enough  in  cases  coming  under  the  old  law  to  rebut  the  right 
of  an  executor  to  take  beneficially  the  undisposed-of  residue,  but 
is  not  enough  to  control  the  effect  of  a  direct  gift. 

Mr.  Palmer,  in  reply.  —  The  appellants  must  contend  that  if 
the  executors  had  not  proved  the  will  or  acted,  they  would  still 
have  been  entitled  as  residuary  legatees.  The  argument  that  the 
gift  was  made  to  the  executors  in  the  character  of  executors  has 
not  been  met.  Though  the  word  "  executors  "  does  not  occur  in 
the  gift,  there  are  various  indication^  of  the  intention  in  the  will. 

(a)  18  Ves.  247.  (c)  4  Jur.  N.  S.  18.— V.-C.  S. 

(6)  8  H.  L.  Cas.  492. 
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The  duties  as  to  investment  are  to  be  performed  by  the  "  execu- 
tors ; '.'  but  if  they  took  all  the  property  beneficially,  subject  to  a 
charge,  this  duty  would  not  belong  to  them  as  executors,  but  as 
legatees.  The  testator  speaks  of  these  duties  being  performed  by 
them  or  the  survivors  or  survivor  of  them,  showing  that  he  con- 
templated the  continuance  of  the  joint  tenancy  created  by  the 
words  of  gift,  which  he  could  not  have  contemplated  had  the  gift 
been  for  their  own  benefit.  The  gift  of  legacies  is  as  strong  here 
as  in  a  case  under  the  old  law.  As  to  undisposed-of  residue,  it  is 
a  question  of  construction  what  the  testator  meant.  The  argu- 
ment on  the  other  side  as  to  the  provision  with  respect  to  costs 
makes  the  testator  say  that  costs  belonging  to  one  fund  may  be 
paid  out  of  another. 

Judgment  reserved. . 

July  13. 

The  Lord  Justice  Knight  Bruce.  —  The  question  of  partial 
intestacy  raised  by  this  suit  may  fairly,  I  think,  be  con- 
sidered one  of  difficulty.  But  *  after  having  attended  care-  *  284 
fully  to  the  contents  of  the  testator's  will  and  codicils,  tlie 
judgment  of  the  Master  of  the  Bolls,  the  authorities  cited  before 
us,  and  the  arguments  of  counsel,  I  remain  not  convinced  that 
William  Saltmarsh  the  testator  died  partially  intestate,  or  that  the 
plaintiff  has  any  title ;  and,  with  deference  to  the  Master  of  the 
Bolls,  my  impression  is  that  the  bill  ought  to  be  dismissed.  The 
provisions  that  the  will  makes  for  the  executors'  indemnity,  includ- 
ing their  costs,  charges,  and  expenses,  are,  I  think,  consistent 
with  that  view,  for  they  were  unquestionably  made  trustees  of 
some  portion  or  portions  of  the  testator's  personal  property.  The 
executors,  I  repeat,  seem  to  me  to  have  been  made  residuary 
legatees  for  their  own  benefit  absolutely.  But  I  am  far  from  con- 
fident as  to  the  accuracy  of  this  conclusion,  which  indeed,  as  it 
differs  from  the  united  opinions  of  the  Master  of  the  Bolls  and  my 
learned  brother,  is  probably  erroneous,  and  will  certainly  not  cause 
any  alteration  in  the  decree. 

The  Lord  Justice  Turner.  —  The  Master  of  the  Bolls  con- 
sidered this  question  to  be  one  of  very  considerable  difficulty,  and 
certainly  I  have  not  felt  it  to  be  otherwise,  for  it  has  very  much 
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perplexed  me,  but  upon  the  whole  I  agree  in  the  conclusion  at 
which  his  Honor  has  arrived. 

The  testator  died  in  May,  1837,  long  after  the  statute  1  Will.  4, 

c.  40,  came  into  operation,  and  looking  at  the  decision  in  Love  y. 

Q-azCy  (a)  I  am  not  satisfied  that  the  statute  alone  did  not  furnish 

a  sufficient  foundation  for  this  decree.    His  Honor,  however, 

*  285    appears  to  have  *  thought  otherwise,  and  my  learned  brother 

being,  as  I  collect  from  him,  of  the  same  opinion,  I  cannot 
venture  to  dispose  of  the  case  upon  that  point,  and  desire,  there- 
fore, to  be  understood  as  giving  no  opinion  upon  it. 

I  shall  consider  the  case,  therefore,  as  his  Honor  appears  to 
have  done,  wholly  without  reference  to  the  statute.  Looking  at 
the  case  in  this  point  of  view,  there  can,  I  think,  be  no  doubt  that 
the  defendants,  in  order  to  maintain  the  claim  insisted  upon  by 
them,  are  bound  to  show  that  the  residue  of  the  estate  was  by  this 
will  given  absolutely  and  beneficially  to  the  three  persons  who  are 
named  as  the  executors.  Upon  any  other  footing  those  three  per- 
sons must,  as  it  seems  to  me,  have  been  trustees  for  the  next  of  kin, 
by  reason,  amongst  other  things,  of  the  equal  legacies  which  they 
take  under  the  will.  The  question  therefore  is,  whether,  upon 
the  true  cons'truction  of  this  will,  the  testator  intended  to  give  the 
residue  to  these  three  persons,  not  only  absolutely  but  beneficially 
also.  That  the  words  of  gift  which  the  testator  has  used  would 
be  sufficient  to  pass  the  residue  to  these  three  persons,  both  abso- 
lutely, as  the  testator  has  expressed  it,  and  beneficially,  cannot  be 
doubted;  and,  no  doubt,  we  are  bound  to  collect  the  testator's 
intention  from  the  words  which  he  has  used ;  but  then  it  is  from 
the  words  of  the  whole  will,  and  not  of  the  particular  clauses  only, 
that  the  intention  must  be  collected.  This  has  been  the  view  which 
has  been  taken  in  all  the  cases. 

Now  it  is  to  be  observed  that  the  gift  to  these  three  persons  is 
of  the  whole  of  the  testator's  estate  and  efiects ;  but  the  testator 
had  before  directed  his  debts,  legacies,  and  funeral  and  testa- 
mentary expenses  to  be  paid,  and  had  before  given  several  legacies 
to  charities,  and  equal  legacies  of  small  amount  to  the 
*  286  executors.  He  must  *  have  intended,  therefore,  that  these 
payments  should  be  made  out  of  what  was  given  to  these 
three  persons,  and  that  to  this  extent  at  least  they  should  take 

(a)  8  Beay.  472. 
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as  executors  or  trustees ;  and  if  it  be  clear  that  they  were,  as  to 
part  of  the  gift,  to  take  in  either  of  those  characters,  I  cannot  see  my 
way  to  hold  that,  ais  to  the  rest  of  the  gift,  they  could  be  intended 
to  take  beneficially.  The  gift  to  these  persons,  too,  is  in  joint  tenancy, 
which  is  indicative  of  trust ;  and  the  long  annuities,  so  far  at  least 
as  they  are  charged,  are  treated  as  remaining  vested  in  them  as  exec- 
utors. It  may  be  observed,  too,  that  the  power  to  vary  securities  is 
not  in  terms  expressed  to  be,  and  I  doubt  whether  it  was  meant 
to  be,  confined  to  the  period  of  the  subsistence  of  the  charges. 
Again,  there  are  here  equal  legacies  to  these  three  persons  who 
are  appointed  to  be  the  executors,  and  these  legacies  must  be  pay- 
able out  of  the  estate  which  is  said  to  be  given  to  these  three  per- 
sons beneficially,  so  that  the  testator,  according  to  the  appellant's 
contention,  was  at  the  same  time  giving  to  these  three  persons  part 
and  the  whole  of  the  same  estate.  It  was  said  that  these  legacies  may 
well  have  been  given  for  the  purpose  of  putting  the  executors  to 
that  extent  upon  the  same  footing  as  the  other  legatees ;  but  that 
argument  has  been  urged  in  many  cases  in  which  the  question  has 
been  whether  executors  to  whom  there  was  no  express  gift  were 
trustees  of  the  residue  for  the  next  of  kin,  and  it  has  not  succeeded. 
I  do  not  see  my  way  to  hold  that  much  if  any  greater  weight  is 
due  to  the  argument  in  cases  in  which  there  is  a  gift  to  the  persons 
who  are  the  executors,  when  the  question  is  what  is  the  nature  and 
character  of  that  gift.  There  is,  besides  all  this,  the  indemnity 
clause,  which  extends  to  the  whole  estate ;  and  it  is  surely  difficult 
to  suppose  that  the  testator  could  intend  to  provide  for  the  indem- 
nity of  the  executors  out  of  funds  which  he  intended  them  to  take 
beneficially.  Looking  to  all  these  considerations,  I  have 
•come,  though  certainly  not  without  doubt,  to  the  same  *287 
conclusion  as  the  Master  of  the  Bolls,  that  this  testator  did 
not  intend  that  these  executors  should  take  the  residue  benefi- 
cially, and  the  appeal,  therefore,  must  be  dismissed ;  but,  as  my 
learned  brother  has  come  to  a  difierent  conclusion,  there  will  of 
course  be  no  costs  of  the  appeal. 

VOL.  m.  16  [  225  ] 
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NEWBY  V.  HARRISON. 

1861.    July  25,  26.    Before  the  Lords  Justices. 

An  undertaking  given  by  a  plaintiff  upon  obtaining  an  injunction,  to  abide  by 
any  order  the  Court  may  thereafter  make  as  to  any  damages  that  may  be 
occasioned  to  the  defendants  by  the  injunction,  remains  in  force  notwithstand- 
ing the  dismissal  of  the  bill.* 

An  inquiry  as  to  damages  will  in  such  a  case  be  granted  where  the  plain  tiff  ^s 
case  fails  by  reason  of  his  having  no  right  to  interfere  with  the  Act  which  he 
seeks  to  restrain,  though  the  defendant  was  a  mere  trespasser.' 

This  was  a  motion  by  the  defendants  by  way  of  appeal  from  a 
decision  of  Vice-Chancellor  Wood,  who  had  refused  to  direct  an 
inquiry  as  to  what  damages  had  been  sustained  by  the  defendants 
in  consequence  of  the  granting  an  injunction  restraining  them  from 
taking  ice  from  a  canal. 

On  the  16th  of  February,  1860,  the  plaintiflF  obtained  an  interim 
injunction,  he  by  his  counsel  "  undertaking  to  abide  by  any  order 
this  Court  may  hereafter  make  as  to  any  damages  that  may  be 
occasioned  to  the  defendants  by  this  order."  On  the  80th  of  Jan- 
uary, 1861,  the  bill  was  dismissed  with  costs  by  the  Vice-Chan- 
cellor, (a)  on  the  ground  that  the  plaintiff  had  not  established  any 
such  exclusive  right  to  the  ice  as  to  entitle  him  to  interfere  with 
the  abstraction  of  it  by  the  defendants,  though  his  Honor  was  in- 
clined to  hold  that  the  defendants  in  taking  it  were  mere  tres- 
passers. No  inquiry  as  to  damages  was  asked  for  at  tl)e  hearing, 
nor  was  the  question  of  damages  reserved,  the  order  being  simply 
for  dismissal  of  the  bill  with  costs.  The  plaintiff  appealed, 
*  288  *and  the  appeal  on  the  6th  of  March,  1861,  was  dismissed 
with  costs  by  the  Lord  Chancellor.  The  defendants,  on  the 
10th  of  July,  moved  before  the  Vice-Chancellor  for  an  inquiry  as 

(a)  IJ.  &  H,  393. 

^  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1666. 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1678.  In  the  United  States  Courts  the 
plaintiff  and  his  sureties,  on  an  injunction  bond,  cannot  be  ordered  by  the  Court 
sitting  in  equity  to  pay  the  damages  sustained  by  reason  of  the  injunction. 
The  defendant  must 'resort  to  an  action  on  the  bond.  Merrifield  v.  Jones,  2 
Curtis,  306.  See  Bein  v.  Heath,  12  How.  (U.  S.)  168.  In  New  Jersey,  by 
rule  in  Chancery,  the  damages  may  be  ascertained  in  such  ;nanner  as  the  Chan- 
cellor shall  direct.  Rule  42 ;  2  McCarter,  522. 
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to  damages,  and  his  Honor,  on  the  19th,  refused  the  motion  with- 
out costs,  (a)  being  of  opinion  that  he  had  no  jurisdiction  to  make 
a  hostile  order  against  the  plaintiff  personally  after  the  biU  had 
been  dismissed. 

The  defendants  now  renewed  the  motion  by  way  of  appeal  before 
the  Lords  Justices. 

Mr.  Bolt  and  Mr.  W.  Morris,  for  the  motion. — The  Vice-Chan- 
cellor  held  that  he  had  no  jurisdiction  to  make  an  order,  there 
being  now  no  suit  before  the  Court.  Orders,  however,  may  in 
some  cases  be  made,  though  a  bill  has  been  dismissed.  Black  y. 
Oreiffhton,  (6)  Boundell  v.  Ourrer,  (c)  Wright  v.  Mitchell,  (d)  We 
do  not,  however,  rely  upon  that.  What  we  contend  is,  that  the 
Court  has  jurisdiction  over  the  plaintiff  by  virtue  of  his  undertak- 
ing, and  that  there  is  no  reason  for  holding  the  engagement  into 
which  he  entered  with  the  Court  to  be  determined  by  the  dis- 
missal of  his  bill.  It  is  not  the  suit  that  gives  the  Court  jurisdic- 
tion over  him,  and  the  determination  of  the  suit  cannot  take  it 
away. 

Sir  H.  M.  Caim$  and  Mr.  Shehbearcy  for  the  plaintiff.  —  The 
hearing  of  the  cause  was  the  time  a't  which  the  rights  of  the 
parties  were  to  be  finally  disposed  of,  and  the  defendants  must 
abide  by  the  order  then  made.  If  they  wish  to  reserve  their 
remedy  under  the  undertaking,  they  ought  to  have  asked  to 
have  the  bill  dismissed  *  without  prejudice  to  the  undertak-  *  289 
ing.  There  is  no  authority  for  making  such  an  order  as  is 
now  asked  for  after  the  dismissal  of  a  bill  and  while  no  suit  is 
pending.     Wright  v.  Mitcheliy  (d)  Farqvharson  v.  Pitcher,  (e) 

Mr.  Morris,  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  With  the  most  respectful 
deference  to  the  Judge  from  whose  court  this  case  comes,  I  am 
of  opinion  that  the  jurisdiction  of  the  Court  is  not  lost  by  reason  of 
the  dismissal  of  the  bill,  and  that  the  undertaking  continues  in 
force,  and  therefore  is  enforceable  by  the  order  of  the  Court.    No 

(a)  IJ.  &  H.  «78.  {d)  18  Ves.  298. 

(6)  2  MoU.  657.  (e)  4  Buss.  510. 

(c)  eVcB.  250. 
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doubt  the  right  of  calling  upon  the  Court  to  enforce  it  might  have 
been  lost  bj  delay  and  conduct,  but  in  my  judgment  there  is  not 
in  the  present  case  any  delay  or  conduct  which  can  have  that  effect. 
Unless  therefore  the  Lord  Justice  differs  from  me,  the  motion  will 
be  proceeded  with  upon  the  footing  that  the  jurisdiction  exists,  and 
that  the  defendants,  if  entitled  to  any  thing,  are  not  coming  too 
late. 

The  Lord  Justice  Turner.  —  I  agree  with  the  Vice-Chancellor 
Wood  in  thinking  this  a  question  of  importance;  for  if  the 
dismissal  of  the  bill  puts  an  end  to  such  an  undertaking  as  that 
now  before  us,  all  those  undertakings  which  are  given  upon  the 
occasion  of  injunctions  being  granted  and  many  other  undertak- 
ings given  in  causes  are  useless,  and  the  precautions  which  the 
Court  has  taken  for  the  protection  of  the  persons  against 
*  290  whom  the  orders  are  made  are  nugatory.  ♦  The  true  prin- 
ciple appears  to  me  to  be  this,  that  a  party  who  gives  an 
undertaking  of  this  nature  puts  himself  under  the  power  of  the 
Court,  not  merely  in  the  suit,  but  absolutely ;  that  the  undertaking 
is  an  absolute  undertaking  that  he  will  be  liable  for  any  damages 
.  which  the  opposite  party  may  have  sustained,  in  case  the  Court 
shall  ultimately  be  of  opinion  that  the  order  ought  not  to  have 
been  made.  After  a  party  has  voluntarily  entered  into  such  an 
undertaking,  it  does  not  lie  in  his  mouth  to  say  that,  because  the 
suit  is  out  of  Court,  the  Court  has  no  jurisdiction  over  him ;  for 
the  jurisdiction  does  not  arise  from  the  suit,  but  from  his  own  un- 
dertaking. In  my  opinion,  therefore,  the  jurisdiction  still  remains, 
and  we  must  hear  the  case  upon  the  question  whether  under  the 
circumstances  this  jurisdiction  ought  to  be  exercised,  for  there 
may  be  cases  in  which  the  Court  will  not  consider  it  just  to  enforce 
an  undertaking,  though  the  jurisdiction  to  do  so  exists. 

July  26. 

Sir  S.  M.  Cairns  and  Mr.  Shehbeare^  for  the  plaintiff,  then 
contended  that  an  inquiry  as  to  damages  ought  not  to  be  directed, 
for  that  the  defendants  in  taking  the  ice  were  mere  trespassers; 
and  although  it  had  been  decided  that  the  plaintiff  had  no  such 
right  to  it  as  to  entitle  him  to  interfere,  still  damages  ought  not  to 
be  given  them  because  he  had  prevented  them  from  doing  what 
they  had  no  right  to  do.  They  urged  therefore  that,  if  an  inquiry 
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was  directed  at  all,  it  ought  to  be,  what  damage  the  defendants 
had  sustained  by  being  prevented  from  taking  ice  which  they 
could  "  rightfully  "  have  taken. 

Their  Lordships  directed  an  inquiry  in  the  following  terms :  — 

"  Whether  in  respect  of  siich  ice,  if  any,  as  the  defend- 
ants or  either  of  them  were  or  was,  as  between  them  *  or  *  291 
him  on  the  one  hand  and  the  plaintiff  on  the  other  hand, 
entitled  to  take  from,  i&c.,  between  the  15th  and  the  25th  days  of 
February,  1860,  any  and  what  amount  of  damage  was  occasioned 
to  the  defendants  by  reason  of  the  said  order  dated  the  16th  day  of 
February,  I860."  (a) 


In  the  Matter  of  PELL'S  TRUST. 

AND 

In  the  Matter  of  The  ACT  FOR  THE  BETTER  SECURING 
TRUST  FUNDS,  AND  FOR  THE  RELIEF  OF  TRUSTEES. 

1861.    July  27.    August  6.    Before  the  Lords  Justices. 

A  testator  gave  a  fund  to  his  wife  for  life,  and  after  her  death  to  his  seven  sons 
and  daughters,  or  such  of  them  as  should  be  liying  at  the  death  of  his  wife, 
and  the  issue  of  snch  of  them  as  should  be  then  dead  leaving  issue,  share  and 
share  alike,  the  issue  not  to  take  larger  shares  among  them  than  thenr 
respective  parents  would  have  been  entitled  to  if  living.  One  of  the  testa- 
tor^s  sons  who  survived  him  died  in  the  lifetime  of  the  widow,  leaving  a 
child,  who  afterwards  also  died  in  the  lifetime  of  the  widow :  Held,  by  the 
Lord  Justice  Turner,  affirming  the  decision  of  the  yice-Cbancellor  Stuart, 
that  the  child  took  a  vested  interest,  and  that  her  representative  was  entitled 
to  a  share  of  the  Aind.' 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
on  the  construction  of  the  will  of  Thomas  Pell. 
The  testator  by  his  will  dated  the  18th  of  December,  1836,  gave 

(a)  Beg.  Lib,  B.  1861,  fol.  1960. 

^  See  2  Redfield  Wills  (Ist  ed.).  374,  note  (42)  ;  Heasman  v,  Pearse,  L.  R.  11 
Eq.  622 ;  Penny  v.  Clarke,  1  De  G.,  F.  &  J.  425,  note  (1). 
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the  income  of  his  residuary  personal  estate  to  his  wife  for  her  life, 
and  after  her  death  he  gave  the  capital  ^^  unto,  between,  and 
amongst  my  seven  children,  Elizabeth,  now  the  wife  of  John 
Bradshaw,  John  Pell,  Mary  now  the  wife  of  Francis  Kilburn,  Ann 
now  the  wife  of  George  Mobbs,  Samuel  Pell,  Sarah  now  the  wife 
of  Robert  Prisby,  and  George  Pell,  or  such  of  them  as  shall  be 
living  at  the  decease  of  my  said  wife,  and  the  issue  of  such  of  them 

as  shall  be  then  dead  leaving  issue,  share  and  share  alike, 
*  292    but  such  issue  respectively  not  to  *  have  or  be  entitled  unto 

a  larger  share  or  proportion  of  such  moneys  amongst  them 
than  their  parent  or  respective  parents  would  have  been  entitled 
to  if  living."  The  will  contained  the  following  advancement 
clause:  ^' And  I  also  empower  my  said  tinistees,  if  occasion  shall 
require,  to  pay  and  apply  any  part  or  parts  not  exceeding  alto- 
gether one-half  of  the  capital  of  the  vested  or  presumptive  share 
or  shares  of  any  one  or  more  of  the  issue,  of  my  said  deceased 
children  of  and  in  the  moneys  aforesaid  during  their  minority  or 
respective  minorities  for  his,  her,  or  their  respective  advancement 
in  the  world. 

The  testator  died  in  Januar/,  1837,  leaving  his  wife  and  the  seven 
children  named  in  his  will  surviving.  John  Pell  died  in  May, 
1840,  leaving  an  infant  daughter,  Mary  Norman  Pell,  who  died 
an  infant  on  the  15th  of  July,  1840.  The  testator's  widow  died 
in  1859,  and  the  question  now  was,  whether  the  infant  daughter 
of  John  Pell  had  acquired  an  indefeasibly  vested  interest,  so  as  to 
entitle  her  personal  representative  to  participate  in  the  fund.  The 
Vice-Chancellor  decided  that  she  had,  and  the  surviving  children 
of  the  testator  appealed. 

Mr,  Boys,  for  the  appellants,  referred  to  Bennett  v.  Merriman,  (a) 
Macgregor  v.  Macgregor,  (h)  Penny  v.  Clarke,  (c)  Re  Kirkman's 
Trust,  (d)  Berkeley  v.  Smnbume.  («) 

Mr.  Peck,  for  the  representative  of  the  deceased  child,  John 
Pell,  referred  to   Barker  v.   Barker,  (^)   Lyon  v.   Coward,  (h) 

(a)  6  Beav.  360.  (e)   16  Sim.  276. 

(6)  2  Coll.  192.  Ig)  5  De  G.  &  Sm.  753. 

(c)  Ante,  vol.  1,  p.  425.  (A)  15  Sim.  287. 

(d)  3  De  G.  &  J.  558. 
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Re  Wildman's  Trust,  (a)  Bellamy  v.  mil,(b)  *  Hodgson  v.    ♦  298 
Smithson,  (c)   HarcouH   v.  Hareourt,  (d)   and   Smith  v. 
Palmer,  (je) 

Mr.  BoySj  in  reply. 

Judgment  reserved. 

August  6. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  — 

Gifts  of  this  description  are,  I  think,  as  I  intimated  in  Penny  v. 
Clarke^  to  be  considered  as  gifts  to  an  entire  body  composed  of 
two  separate  classes,  —  the  children  who  shall  be  living,  and  the 
issue  of  those  who  shall  be  dead,  and  it  does  not  seem  to  me  to 
follow  that,  because  there  is  a  contingency  as  to  one  of  the  classes, 
there  must  be  a  contingency  as  to  the  other  also. 

On  the  contrary,  the  introduction  of  the  words  of  contingency  in 
the  one  case  and  the  absence  of  them  in  the  other,  tends,  I  think, 
to  the  opposite  conclusion,  that  contingency  in  both  cases  was  not 
intended. 

Suppose  the  gift  had  been  confined  to  the  latter  class,  the  issue 
of  the  deceased  children,  there  would,  I  apprehend,  be  no  reason; 
able  doubt  that  the  issue  of  a  deceased  child  living  at  the  death  of 
the  child  would  take  a  vested  interest,  and  I  do  not  see  why  the 
circumstance  of  other  objects,  whose  interests  are  contingent, 
being  introduced  into  the  gift,  should  vary  that  construction. 

The  observations  made  by  the  Vice-Chancellor  Wood  in 
the  case  of  Re  Wildman^s  Trusty  as  to  the  difference  *  of  the    *  294 
position  of  the  children  and  of  the  issue  in  a  case  of  this 
description,  seems  to  me  well  worthy  of  attention. 

It  is  to  be  observed,  too,  that  the  leaning  of  the  Court,  especially 
in  cases  of  residue,  is  in  favour  of  vesting,  and  that  to  construe  the 
interests  of  the  issue  to  be  contingent,  might  in  many  cases  lead 
to  intestacy. 

(a)  IJ.  &  H.  299.  (0  21  Beav.  354. 

(6)  2  Sm.  &  G.  828. 

(d)  6  W.  R.  478 ;  26  L.  J.  636.  —  V.4:.  K. 

(0  7  Hare,  225. 
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Looking  at  the  case,  therefore,  without  reference  to  the  author- 
ities, my  opinion  agrees  with  that  of  the  Vice-Chancellor. 

The  authorities  on  this  question  are  not  in  a  very  satisfactory 
state. 

There  are  the  opinions  of  Sir  James  Wigbam,  Sir  Richard 
KiNDEESLEY,  the  late  Sir  James  Parker,  Sir  William  Page  Wood, 
and  the  lato  Vice-Chancellor  of  England  in  one  case,  in  favour  of 
the  vesting. 

On  the  other  hand,  my  learned  brother  seems  uniformly  to  have 
entertained  a  different  opinion ;  and  his  view  is  not  unsupported  by 
other  authorities:  I  refer  particularly  to  the  case  before  Lord 
Langdale,  and  to  another  case,  before  the  late  Yice-Ghancellor  of 
England,  which  was  cited  in  the  argument. 

In  the  two  latter  cases,  however,  there  seems  to  have  been  a 
context  in  the  will  affecting  the  question,  and  I  think,  therefore, 
the  weight  of  the  authorities  is  in  favour  of  the  vesting. 

My  learned  brother  however  is  not,  I  believe,  satisfied  with  the 
Vice-Chancellor's  decision,  and  the  case  therefore  must  rest  upon 
i^y  judgment  alone. 

*  295       *  I  observe  that  this  is  hardly  the  first  time  we  have 

agreed  to  differ  upon  the  point.  See  Kirkman^s  Trust,  (a) 
It  was  attempted  in  the  ai*gument  to  distinguish  this  case  upon 
the  ground  of  the  reference  to  presumptive  shares  in  the  advance- 
flient  clause,  but  I  do  not  think  that  any  distinction  can  be  made 
upon  that  ground.  The  widow  being  tenant  for  life,  the  clause 
could  not  be  intended  to  apply  during  her  life. 

This  appeal  therefore  must  be  dismissed ;  but  I  think,  looking 
at  the  state  of  the  authorities,  without  costs. 

(a)  3  De  G,  &  J.  558. 
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V 

FREEMAN  v.  PENNINGTON. 
1861.    December  10.    Before  the  Lords  Justices.  * 

Afler  a  decree  for  administration  of  a  teatator^s  estate  had  been  made  at  the 
suit  of  a  mortgagee  of  the  share  of  one  of  the  residuary  legatees,  the  same 
residuary  legatee  made  another  mortgage  of  his  share  by  a  deed,  in  which 
the  plaintiff  concurred,  and  by  which  it  was  agreed  that  the  two  incumbrances 
should  rank  pari  passu.  An  order  on  further  consideration  was  then  made, 
without  bringing  the  new  incumbrancer  before  the  Court.  Held,  that  he 
might  be  brought  before  the  Court  by  supplemental  order,  under  15  &  16 
Vict.  c.  86,  §  52,  without  a  supplemental  bill.* 

This  was  an  application  for  a  supplemental  order'under  15  &  16 
Vict.  c.  86,  §  62. 

The  suit  was  an  administration  suit  instituted  by  Richard  Free- 
man, who  was  a  mortgagee  of  the  defendant  Pennington's  share  in 
the  testator's  residuary  estate.  By  the  decree  the  common  accounts 
and  inquiries  were  directed.  After  decree,  Pennington,  bj  indent- 
ure dated  the  14th  of  January,  1861,  mortgaged  his  share  to 
Cooper  and  Parker  for  6000Z.  The  plaintiff  concurred 
*  in  the  deed,  and  it  was  thereby  agreed  between  the  par-  ♦  296 
ties  that  the  plaintiff's  security  and  that  of  Cooper  and 
Parker  should  be  payable  pari  passu. 

An  order,  on  further  consideration,  was  made  on  the  11th  of 
July,  1861,  containing  declarations  as  to  the  rights  of  the  parties, 
and  directing  certain  accounts  and  inquiries. 

In  December,  1861,  the  plaintiff  applied  for  a  supplemental 
order  to  make  Cooper  and  Parker  parties  to  the  suit.  The  regis- 
trar desired  the  case  to  be  mentioned  to  the  Court.  Vice-Chancel- 
lor  Stuart  considered  the  case  not  to  come  within  the  52d  section 
of  the  Act,  and  declined  to  make  the  order. 

Mr.  Hardy  now  renewed  the  application  before  the  Lords  Jus- 
tices. He  referred  to  Wilson  v.  Autchterlany^  (a)  and  Atkinson  v. 
Parker.  (6) 

Their  Lordships,  being  of  opinion  that  the  case  was  within  the 
Act,  made  an  order,  that  the  order  on  further  consideration,  and 

(a)  Mopg.  Ch.  Orders,  181 ;  1  W.  R.  84.      (6)  2  De  G.,  M.  &  G.  221. 
1  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1524,  1525. 
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the  accoants  and  inquiries  thereby  directed,  and  the  proceedings 
thereunder,  should  be  carried  on  and  prosecuted  between  the  plain- 
tiff and  Parker  and  Cooper  in  like  manner  as  they  might  have  been 
if  Par^^er  and  Cooper  had  been  originally  defendants. 


*  297    *  In  the  Matter  of  THE  ELECTRIC  TELEGRAPH 
COMPANY  OP  IRELAND, 

BUDD'S  CASE. 

1861.    NoYember  4,  20.    Before  the  Lords  Justices. 

A  solicitor,  who  was  a  shareholder  in  an  incorporated  company,  knowing  it  to 
be  in  difficulties,  transferred  his  shares  to  his  farm  bailiif,  a  man  without 
property.  The  transfer  purported  to  be  made  for  602.,  but  no  such  sum  was 
ever  paid,  nor  had  the  transferee  ever  agreed  to  pay  any  sum.  The  trans- 
ferror admitted  that  he  had  made  the  transfer  to  get  rid  of  his  liability,  and 
had  asked  the  transferee  to  take  the  shares  off  his  hands.  He  also  stated 
that  he  had  informed  the  transferee  (who  had  no  other  advice)  that  the  com- 
pany was  in  difficulties ;  that  the  shares  were  worthless,  and  that  a  liability 
might  attach  to  the  ownership.  The  transferee  stated  that  he  had  never 
looked  upon  himself  as  owner ;  that  he  had  always  considered  that  the  shares 
were  merely  put  into  his  name  to  serve  some  purpose  of  the  transferror's, 
and  that  he  had  always  understood  that  he  should  be  indemnified.  The  com- 
pany having  been  ordered  to  be  wound  up,  the  transferror,  as  solicitor  of  the 
transferee,  but  without  communication  with  him,  made  an  offer  to  contribute 
a  sum  towards  the  debts  of  the  company  to  escape  all  further  liability.  He 
admitted  that  this  sum  was  to  have  come  out  of  his  own  pocket :  Held,  affirm- 
ing the  decision  o'f  the  Master  of  the  Rolls,  that  the  transfer  must  be  held  to 
have  been  merely  colourable,  and  that  the  transferror  was  a  contributory.' 

An  appeal  motion  by  a  contributory  to  have  his  name  taken  off  the  list  being 
refused  with  costs  as  against  the  official  manager,  the  creditors'  representative, 
wh^  appeared,  though  not  served,  was  allowed  his  costs  out  of  the  estate. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  the  Mas- 
ter of  the  Rolls  placing  the  name  of  Mr.  Budd  on  the  list  of 
contributories. 

The  company  was  formed  in  1852,  and  completely  registered  in 

^  See  Hyam's  Case,  1  De  6.,  F.  &  J.  75,  and  cases  in  note  (1)  ;  Costello's 
Case,  2  De  6.,  F.  A  J.  802,  and  note  (1)  ;  Musgrave  and  Hart^s  Case,  L.  R. 
5  £q.  204;  King's  Case,  L.  R.  6  Ch.  Ap.  196. 
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December  of  that  year.  In  Augast,  1858,  an  Act  (16  k  17  Vict. 
c.  123)  was  passed  incorporating  the  company,  but  without  restrict- 
ing the  liability  of  the  shareholders,  and  in  this  Act  the  Companies 
Clauses  Consolidation  Act,  1845,  was  incorporated.  Mr.  Biidd 
took  at  dififerent  times  shares  amounting  in  all  to  1000,  the  last 
being  taken  by  him  in  March,  1853. 

By  the  year  1855,  the  company  was  in  difficulties,  and  on  the 
80th  of  April  in  that  year  Mr.  Budd,  who  was  a  solicitor,  trans- 
ferred the  shares  to  John  Crocker,  his  farm  bailiff,  by  a 
deed  which  expressed  the  consideration  to  *  be  the  sum  of  *  298 
50/.  It  was  admitted,  however,  that  no  sum  in  fact  passed 
from  Crocker  to  Mr.  Budd,  and  that  Crocker  had  no  property. 
The  transfer  was  registered  in  the  register  of  transfers. 

On  the  7th  of  May,  1856,  an  order  was  made  fot*  winding  up  the 
company.  The  official  manager  placed  the  name  of  Crocker  on 
the  list  of  contributories  in  respect  of  these  shares,  and  in  January,. 
1857,  it  was  settled  upon  the  list  by  the  Judge  in  Chambers.  It 
haying  been  discovered,  however,  that  Crocker  was  only  Mr.  Budd's 
farm  bailiff,  inquiries  were  made  as  to  the  circumstances  of  the 
transfer,  and  Mr.  Budd  was  examined  on  the  subject. 

Mr.  Budd  admitted  in  his  examination  that  the  transfer  was 
made  without  any  consideration,  ^^  the  transaction  being  simply 
this,  —  that  I  had  entertained  great  fears  that  the  company  was  in 
a  very  bad  condition,  and  I  desired  to  get  rid  of  my  liability,  and 
I  applied  to  Crocker  (who  was  a  man  who  was  under  obligations 
to  my  family,  independently  of  his  being  my  servant)  to  accept  a 
transfer  of  my  shares.  I  pointed  out  to  him  what  I  believed  to  be 
the  condition  of  the  company,  that  they  would  probably  break  up, 
and  that  I  wished  to  get  rid  of  my  liability,  and  would  he  take 
iliat  liability  ofif  my  hands,  that  is,  would  he  take  the  shares  off  my 
hands.  He  consented  to  do  £(o."  Mr.  Budd  then  stated  the 
grounds  of  his  belief  that  the  company  was  in  a  bad  state,  which 
were,  that  a  report  of  a  very  unfavourable  character  had  been  issued 
not  long  before,  and  that  one  of  the  directors  had  asked  him  to 
lend  250Z.,  as  the  company  was  in  difficulties.  He  further  stated, 
that  he  had  informed  Crocker  of  his  belief  as  to  the  state  of  the 
company,  and  told  him  that  the  shares  were  worthless  and  would 
be  of  no  use  to  him,  and  that  to  the  best  of  his  belief  he 
*  had  explained  to  Crocker  that  a  liability  would  attach  to  *  299 
the  ownership  of  them.    In  reply  to  a  question  whether  if 

[285] 


*  299  CASES  IN   CHANCEBT. 

the  company  had  turned  out  prosperous  he  should  have  expected 
Crocker  to  account  with  him  for  the  dividend  and  return  the 
shares,  he  said :  ^^  Certainly  not ;  it  never  entered,  my  head  that 
they  could  by  possibility  be  of  any  value,  and  therefore  it  never 
occurred  to  me  to  say  a  word  about  it." 

Mr.  Budd  admitted  that  he  had,  after  the  winding-up  order, 
made  an  offer  signed  "  Thomas  William  Budd,  attorney  for  Mr. 
Crocker,"  offering  a  contribution  of  QOOL  towards  the  debts  of 
the  company,  so  as  to  render  it  unnecessary  to  carry  on  the  wind- 
ing-up; that  this  was  done  without  any  communication  with 
Crocker,  and  that  the  money  was  to  have  come  out  of  his  own 
pocket.  He  said,  in  explanation,  that  he  had  not  felt  sure  what 
the  result  might  be  if  the  transfer  to  Crocker  were  disputed,  and 
had  therefore  thought  it  worth  while  to  offer  this  sum  in  order  to 
avoid  all  questions. 

The  circumstances  in  which  the  transfer  was  made  were  stated 
as  follows  in  the  evidence  given  by  Crocker :  — 

"Mr.  Budd  told  me  he  had  some  shares  in  a  company  he 
wished  to  place  in  my  name,  and  he  produced  a  transfer  to  me  of 
them,  which  I  signed,  but  I  clearly  understood  he  would  hold  me 
harmless  from  all  loss  in  respect  of  the  said  shares.  He  said  the 
transfer  was  a  mere  form,  and  I  would  never  hear  any  thing  more 
about  it.  I  never. understood  or  considered  that  the  shares  be- 
longed to  me,  or  that  I  could  sell  them  or  do  what  I  liked  with 
them.  I  understood  the  transfer  was  a  mere  form  for  some  object 
of  Mr.  Budd's ;  he  did  not  say  what, 'nor  did  I  inquire.  I  con- 
sidered the  shares  were  Mr.  Budd's,  notwithstanding  the  transfer. 
I  merely  took  the  transfer  of  the  shares  to  oblige  Mr.  Budd. 

*  800    If  *  I  had  been  called  upon  to  pay  upon  them,  I  should  have 

looked  to  him  to  reimburse  me,  as  he  was  bound  in  honour 
to  do  so.  Without  Mr.  Budd's  saying  so  in  so  many  words,  I 
clearly  understood  that  if  any  demands  were  made  upon  me  in 
respect  of  the  shares  he  would  hold  me  harmless.  I  did  not  con- 
sider there  was  a  bond  fide  parting  with  the  shares  of  Mr.  Budd  to 
me.  I  considered  Mr.  Budd  meant  me  merely  to  hold  them  in  my 
name  as  a  matter  of  form,  to  answer  some  purpose  of  his ;  I  did 
not  know  or  inquire  what.  I  never  attended  any  meetings  of  the 
company  or  acted  as  a  shareholder  in  any  way ;  I  was,  at  the  time 
of  the  transfer,  farm  bailiff  to  Mr.  Budd  at  a  salary  of  one  guinea 
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per  week.  In  signing  the  transfer,  I  knew  very  little  what  I  was 
doing  or  the  effect  of  the  transfer.  I  did  not  read  the  deed,  or 
observe  whether  it  transferred  to  me  one  share,  or  twenty,  or  fifty, 
or  indeed  any  particular  number.  If  the  shares  had  been  subse- 
quently sold  by  Mr.  Budd,  I  should  have  considered  the  proceeds 
Mr.  Budd's  money,  not  mine ;  and  if  I,  at  Mr.  Budd's  request,  had 
sold  the  shares,  I  should  have  accounted  to  him  for  the  money.  I 
should  not  have  sold  them  or  dealt  with  them  in  any  way  without 
Mr.  Budd's  instruction.  It  never  occurred  to  me  to  sell  the  shares, 
or  to  meddle  with  them,  the  certificates  not  being  in  my  posses- 
sion. When  the  transfer  was  signed  by  me,  Mr.  Budd  observed  to 
me, '  I  have  a  transfer  to  make  over  to  you,'  I  said  *  Very  well, 
sir.'  Mr.  Budd  then  assured  me  I  should  never  harm  by  it,  and 
that  I  should  never  hear  any  thing  more  about  it.  He  proposed 
the  transfer  as  a  matter  of  course  to  me,  I  being  a  servant,  and 
having  known  his  family  for  many  years." 

The  question  came  before  the  Master  of  the  Rolls  on  a  summons 
adjourned  into  Court,  and  his  Honor  decided  that  the  trans- 
fer was  not  made  bond  fide^  and  that  Mr.  *  Budd's  name    *  801 
ought  to  be  placed  on  the  list  of  contributories.  (a)     Mr. 
Budd  now  appealed  from  his  Honor's  order. 

Mr.  Jesselj  for  the  appellant.  —  Taking  Crocker's  evidence  as 
true,  it  shows  a  transfer  into  the  name  of  Crocker,  as  a  trustee, 
and  he  must  be  the  contributory,  not  Budd.  It  is  not  alleged  that 
Mr.  Budd  made  an  out-and-out  sale,  and  parted  with  all  his  interest 
in  the  shares.  A  partner  may  be  only  a  trustee  for  other  persons, 
and  yet,  as  between  him  and  the  other  partners,  he  is  the  only 
person  responsible.  Fenwick*B  Case.  (6)  I  contend  that  under 
the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  not 
only  may  a  man  transfer  his  shares  to  a  trustee  for  himself,  but 
transfer  them  to  a  pauper  as  a  trustee.  By  section  14,  an  un- 
limited power  of  transfer  is  given,  "subject  to  the  regulations 
herein  or  in  the  special  Act  contained,"  the  only  limitation  im- 
posed being,  in  fact,  that  the  calls  then  due  have  been  paid.  Under 
this  section,  if  a  shareholder,  whose  calls  had  been  duly  paid,  re- 
quired the  company  to  register  a  transfer  of  his  shares  to  .a  beggar 
they  must  comply,  and  a  mandamus  would  lie  if  they  refused.    In 

(a)  80  Beav.  148.  (b)  1  De  6.  &  Sm.  557. 
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SyanC%  Case,  (a)  the  shares  were  transferable  by  delivery ;  bat  a 
delivery  to  have  any  effect  must  be  a  delivery  made  with  an  inten- 
tion of  changing  the  ownership.  A  mere  delivery  of  such  shares 
into  the  hands  of  another  person,  without  any  intention  of  changing 
the  beneficial  ownership,  is  no  delivery  at  all  for  the  present  pur- 
pose ;  it  is  like  giving  them  to  somebody  for  safe  custody.  Here 
there  was  a  complete  legal  transfer,  so  that  the  case  is  completely 
distinguished  from  ByanCz  Case.    The  principles  laid  down 

*  802    in  De  Passes  Case  (6)  are  in  our  favour.    ♦  JEx  parte  Co9- 

tello  (c)  stands  on  the  same  ground  as  HyarrCs  Case,  The 
legal  owner  of  the  shares  is  clearly  a  contributory ;  a  mortgagee 
who  takes  the  shares  in  his  own  name  is  the  person  liable  to  the 
company,  and  not  the  mortgagor.  The  company  cannot  treat  both 
'  the  trustee  and  the  cestui  que  tmst  as  the  owners,  nor  can  it  elect ; 
the  legal  title  governs  the  case.  SyarrCs  Case  was,  I  submit,  in- 
correctly applied  \j^  ChinnocVs  Case,  (^d)  The  company  in  that 
case  was  one  formed  under  the  Joint-stock  Companies  Acts ;  -the 
right  of  transfer  was  not  absolute,  but  subject  to  the  provisions  of 
the  deed  of  settlement,  so  that  the  question  turned  on  the  con- 
struction of  that  deed.  Quite  different  considerations  are  applica- 
ble to  a  statutory  company.  Railway  shares  would  become  almost 
valueless  if  the  company  could  refuse  to  register  a  transfer  of  them 
on  the  ground  that  they  suspected  the  solvency  of  the  transferee. 
The  case  liere  comes  to  this,  that  the  transferee,  at  the  request  of 
the  transferror,  accepted  a  voluntary  transfer,  thus  becoming  a 
trustee  for  the  transferror. 

Mr.  Selwyn  and  Mr.  Hamilton  Humphreys  appeared  for  the 
official  manager,  and  Mr.  Baggallay  for  the  creditors'  representa- 
tive, but  their  Lordships  adjourned  the  case  at  the  close  of  the 
argument  for  the  appellant  on  the  4th  of  November,  and  the  coun- 
sel for  the  respondents  were  not  called  upon. 

November  20. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case,  considering 

the  respective  stations  in  life  of  the  appellant  Mr.  Budd  and  Mr. 

Crocker,  the   former  a  solicitor,  the  latter  a  farm  bailiff, 

*  808    and  the  fact  *  especially  that  he  was  the  farm  bailiff  of  Mr. 

(a)  1  De  G.,  F.  &  J.  76.  (c)  2  De  G.,  F.  &  J.  802. 

(6)  4  De  G.  &  J.  544.  (<0  Johns.  714. 
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Budd ;  considering  the  gratitude  for  kindness  shown  or  ser- 
vices rendered  at  some  earlier  period  or  periods  to  Mr.  Crocker 
by  Mr.  Budd,  or  some  member  or  members  of  his  family,  which 
Mr.  Crocker  probably  or  certainly  felt;  considering  the  utmost 
amount  of  information  as  to  the  nature  and  possible  effect  or  con- 
sequences of  the  transaction  of  assigning  the  shares  in  question  to 
him,  which  before  or  at  the  time  of  accepting  the  assignment  he 
can,  upon  the  testimony  before  us,  be  taken  to  have  had;  and 
considering  that  in  the  transaction  or  with  respect  to  it  he  had,  if 
any  protector  or  adviser,  none  but  Mr.  Budd  alone,  —  I  am  upon  the 
evidence,  satisfied  that  Mr.  Crocker  had  originally,  nor  ever  ceased 
to  have,  a  perfectly  good  title  as  between  himself  and  Mr.  Budd  to 
be  relieved  in  equity  against  the  assignment,  and  placed,  so  far  as 
possible,  in  the  same  position  as  if  it  had  not  existed.  For  every 
substantial  purpose  therefore,  as  between  them,  there  has,  I  conceive, 
been  continually  since  the  assignment  a  clear  right  in  equity  on  the 
part  of  Mr.  Crocker  to  reject  the  transfer.^  The  case  accordingly, 
as  between  them,  appears  to  me  one  neither  of  vendor  and  pur- 
chaser nor  of  trustee  and  cestui  que  trusty  but  of  a  very  difTerent 
kind.  Mr.  Crocker  having  at  one  time,  by  reason  and  on  account 
of  the  shares  in  question,  not,  however,  as  I  must  suppose,  with  his 
assent  or  concurrence,  been  placed  on  the  list  of  contributoiles, 
has  been  removed  from  it ;  nor  is,  I  must  also  suppose,  desirous 
or  willing  to  be  replaced  there ;  and  whether  the  official  manager 
and  the  creditors'  representative,  or  either  of  them,  might  have 
insisted  or  might  insist  on  Mr.  Crocker's  name  being  retained  on 
the  list  or  restored  to  it,  or  not,  neither  of  them  does  so  insist  or 
has  so  insisted.  Each  has  been  and  is  willing  and  desirous  that 
the  name  of  Mr.  Budd  alone  should  be  placed  and  remain  on  the 
list  with  reference  to  tlie  shares  in  question.  By  Mr.  Budd 
.alone  *  is  it  contended  that  he  shall  not,  and  that  Mr.  *  804 
Crocker  shall  be  subjected  to  the  liabilities  of  a  contributory 
on  account  of  the  shares,  whether,  in  that  event,  to  be  or  not  to  be 
entitled  to  claim  indemnity  from  Mr.  Budd. 

This  contention  upon  his  part  against  the  united  opposition  (for 
so,  whether  Mr.  Crocker  is  a  party  or  noti  a  party  before  us,  I  hold 
it  in  effect  to  be)  of  the  official  manager,  the  creditors'  Representa- 
tive, and  Mr.  Crocker,  I  think  altogether  misustainable,  and  I  am 

>  See  Kerr  F.  &  M.  (Ist  Am.  ecL)  183. 
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of  opinion  that  the  appeal  should  be  dismissed,  and,  at  least  so  far 
as  the  official  manager  is  concerned,  and,  if  Mr.  Crocker  appears, 
Mr.  Crocker  also,  with  costs. 

The  Lord  Justice  Tubneb. —  I  am  of  the  same  opinion.  I  think 
it  clear  that,  as  between  the  appellant  and  Crocker,  the  transfer 
of  the  shares  by  the  appellant  into  the  name  of  Crocker  was  a 
mere  colourable  transaction.  The  evidence  satisfies  me  that  Crocker 
was  the  mere  instrument  of  the  appellant,  intended  and  attempted 
to  be  made  use  of  by  him  as  a  shield  against  the  company's  claims 
upon  him.  The  appellant's  subsequent  conduct  with  respect  to 
the  6002.  seems  to  me  to  prove  that  this  was  the  case.  He  says 
that  he  was  willing  to  make  this  payment  in  order  to  avoid  the 
original  transaction  being  called  in  question,  but  he  assumed  to  act 
with  reference  to  this  payment  as  the  attorney  and  agent  of  Crocker, 
and  he  did  so  without  Crocker's  authority,  and  indeed  without  any 
communication  with  him.  By  assuming  to  offer  this  payment  in 
respect  of  these  shares,  he  seems  to  me  to  have  admitted  that  the 
shares,  were  not  Crocker's,  but  his.  It  was  said,  however,  on  the 
part  of  the  appellant,  that  whatever  Crocker's  right  might  be  to 
complain  of  the  transfer  of  these  shares,  the  company  have 

*  305    no  right  to  complain  of  *  it ;  that  the  appellant  was  entitled, 

as  between  him  and  the  company,  to  transfer  the  shares  to 
whomsoever  he  pleased,  and  the  company  was  compellable  to  reg- 
ister the  transfer ;  and  further,  that,  assuming  Crocker  to  be  the 
appellant's  trustee,  he,  and  not  the  appellant,  ought  to  be  put  upon 
the  list :  but  these  arguments  appear  to  me  to  be  more  specious 
than  sound.  These  shares  stood  in  the  name  of  the  appellant  up 
to  the  30th  of  April,  1865.  Up  to  that  time  he  was  the  undoubted 
owner  of  them^  and  he  is  still  the  owner  of  them,  unless  the  trans- 
action with  Crocker  was  valid,  and  to  say  that  the  company  cannot 
complain  would  be  to  say  that  they  cannot  inquire  into  the  circum- 
stances under  which  the  transfer  was  made,  a  position  which  of 
course  cannot  be  maintained.  As  to  the  right  of  the  appellant  to 
make  the  transfer,  it  may  well  be  that  he  could  transfer  to  whom- 
soever he  pleased,  even  to  a  beggar,  but  his  right  to  do  so  could 
not  give  validity  to  a  transfer  which  was  fraudulent,  and  it  is  going 
much  too  far  to  say  that  a  mandamus  would  have  been  granted  to 
compel  the  registry  of  the  transfer.  The  granting  a  mandamus  in 
such  cases  is  in  the  discretion  of  the  Court,  and  I  feel  no  doubt 
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that  if  the  facts  which  are  before  us  were  before  a  Goart  of  Law 
upon  an  application  for  a  mandamus,  the  mandamus  would  not  be 
granted.  The  transfer  is  upon  the  face  of  it  untnie,  purporting  to 
be  made  for  a  consideration  which  was  neither  paid  or  agreed  to 
be  paid,  and  the  true  nature  of  the  transaction  wis  such  that  it 
could  not  be  supported.  That  a  Court  of  Law  would  compel  a 
company  to  put  such  an  instrument  upon  its  register  seems  to  me  to 
be  out  of  the  question.  Then  as  to  retaining  Crocker  upon  the 
list  as  trustee.  —  It  is  true  that  he  is  a  trustee  by  reason  of  the 
shares  being  vested  in  him,  but  he  is  in  truth  merely  the  nominee 
and  instrument  of  the  appellant,  and  under  such  circum- 
stances I  have  no  doubt  *  the  appellant  ought  to  be  put  upon  *  306 
the  list.  I  agree  that  this  application  should  be  refused, 
with  costs. 

Mr,  BaggaUay^  for  the  creditors'  representative,  who  had  not 
been  served  with  notice  of  the  appeal  motion,  asked  for  his  costs, 
either  against  the  appellant  or  out  of  the  estate.  He  referred 
to  Aston^s  Case  J  (a)  Hyam^s  Case,  (J))  Grisewood  and  Smithes 
Case,  (c)  20  &  21  Vict.  c.  78,  §§  1,  3 ;  and  stated  that  the  Master 
of  the  Rolls  had  directed  the  creditors'  representative  to  attend  in 
Chambers  upon  the  settling  the  list  of  contributories.    * 

Mr.  Jessely  for  the  appellant.  —  The  authorities  are  in  favour  of 
the  proposition  that  the  costs  of  the  creditors'  representative  should 
come  out  of  the  estate,  but  they  do  not  support  the  contention  that 
the  appellant  should  have  to  pay  them.  The  creditors'  represen- 
tative is  appointed  to  watch  the  official  manager.  There  is  no 
occasion  for  his  being  watched  where  the  interests  of  the  contrib- 
utories and  the  creditors  are,  as  in  the  present  case,  identical.  The 
appellant  did  not  serve  him  on  the  present  occasion,  and  no  useful 
purpose  could  possibly  be  served  by  his  appearance,  so  there  is  no 
reason  why  the  appellant  should  pay  his  costs. 

Mr.  H.  Humphreys,  for  the  official  manager,  urged  that  none  of 
the  expenses  of  an  unsuccessful  appeal  ought  to  be  thrown  on  the 
contributories,  which  would  be  the  case  if  they  were  given  out  of 
the  estate.    That  if  the  creditors'  representative  had  done  right  in 

(a)  4  De  G.  &  J.  820.  (e)  4  De  G.  &  J.  544. 

(6)  1  De  G.  F.  &  J.  76. 
VOL.  m.  16  [  241  ] 
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appearing,  he  ought  to  be  paid  his  costs  by  the  appellant, 

•  807   and,  *  if  not,  bear  his  own ;  but  that  in  any  event  it  was  not 

reasonable  that  the  contributories  should  bear  them. 

Their  Lordships  ordered  that  the  creditors'  representative  should 
have  his  costs  of  the  appeal  out  of  the  estate. 


HUGHES  V.  JONES. 
1861.    November  9, 11, 12,  25.    Before  the  Lobbs  Justices. 

An  estate  was  put  up  for  sale  by  a  particular  describing  it  as  <*  now  or  late  in 
the  several  occupations  of  H.  R.  and  others,*'  and  by  one  of  the  conditions, 
it  was  provided,  that  on  completion,  jthe  purchaser  should  be  "let  into  the 
receipt  of  the  rents  and  profits.^  Some  parts  of  the  property  were  subject 
to  leases  for  lives,  at  a  low  rent  EM^  that  a  purchaser,  who  entered  into 
the  contract  without  knowing  of  the  existence  of  such  leases,  could  not  be 
compelled  to  take  the  title  without  compensation.^ 

A  claim  for  specific  performance  raising  no  question  of  notice  or  waivier  having 
been  filed  by  the  vendor,  and  a  reference  as  to  title  in  the  common  form 
having  been  made,  the  order  directing  which  was  not  appealed  ftom :  JSelel, 
by  the  Lord  Justice  Knight  Brucb,  that  proof  of  notice  to  the  purchaser  of 
the  existence  of  the  leases  for  lives  when  he  entered  into  his  contract,  and 
proof  of  subsequent  conduct  from  which  a  waiver  of  the  objection  might  be 
inferred,  would  not  take  away  his  right  to  compensation.' 

Per  the  Lord  Justice  Turner,  whether  the  question  of  a  purchaser  having 
waived  his  right  to  compensation  may  not  be  entered  into  upon  further  con- 
sideration, though  not  raised  by  the  pleadings,  qwjereJ 

This  was  an  appeal  by  the  defendant  firom  two  orders  of  the 
Master  of  the  BoUs  made  in  a  vendor's  suit  for  specific  perfono- 
ance,  by  one  of  which  orders  his  Honor  refiised  a  motion  by  the 
defendant  to  vary  tiie  chief  clerk's  certificate,  and  by  the  other, 
being  an  order  on  further  consideration,  decreed  a  specific  pei^ 
formance  with  costs  against  the  purchaser, 

>  See  2  Dart  V.  &  P.  (4th  £ng.  ed.)  416,  792;  Martyr  v.  Lawrence,  2  De 
G.,  J.  &  S.  261. 

«  See  2  Dart  Y.  &  P.  (4th  Eng.  ed.)  402,  979 ;  1  Sugden  Y.  &  P.  (8th  Am. 
ed.)  806. 

*  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1868. 
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The  property  in  question  was  purchased  for  15002.  in  Septem- 
ber, 1855,  under  a  particular  and  conditions  of  sale,  in  which  it 
was  described  as  ^^  A  freehold  estate  to  be  sold  by  auction  (hj  order 
of  the  executors  of  the  late  Stephen  Boose,  Esq.)  at  the  Dinorben 
Arms,  &C.J  on  Tuesday,  September  18, 1855,  subject  to  the  under- 
mentioned conditions :  Two  tenements,  called  Penbryn  and  Tym- 
aur,  containing  thirty-one  acres,  more  or  less,  together 
*  with  several  dwelling-houses  and  gardens  attached,  now  *  808 
or  late  in  the  several  occupations  of  Hugh.  Roberts  and 
others,  situate  at  Moelfra,  in  the  county  of  Anglesea.  Also  two 
extensive  lime  quarries,  well  situate  for  shipping."  The  conditions 
provided,  that  on  completion  of  the  purchase  the  purchaser  should 
be  let  ^^  into  the  receipt  of  the  rents  and  profits  "  of  the  property, 
not  mentioning  ^^  possession." 

At  the  time  of  the  contract  four  tenements,  forming  part  of  the 
property,  were  subject  to  leases  for  lives,  granted  respectively  in 
1803, 1810,  and  1814,  at  low  rents.  There  was  a  conflict  of  evi- 
dence as  to  the  time  at  which  the  purchaser  first  became  aware  of 
the  existence  of  these  leases.  The  conclusion  drawn  by  the  Lord 
Justice  Turner  from  the  evidence  was,  that  there  was  nothing 
to  show  that  he  knew  of  them  till  May,  1857,  before  which  time 
there  had  been  much  dispute  about  the  title,  and  that  an  objection 
in  respect  of  them  had  been  made  in  or  before  October,  1857.  In 
1858,  a  claim  for  specific  performance,  in  the  common  form,  was 
filed,  and  on  the  18th  of  July,  1858,  an  order  was  made  in  the 
common  form  declaring  that*  the  agreement  ought  to  be  specifically 
performed,  in  case  a  good  title  could  be  made,  and  directing  the 
usual  reference  as  to  title,  and  inquiring  when  a  good  title  was  first 
shown. 

In  June,  1860,  a  certificate  was  made,  by  which,  after  finding 
that  a  good  title  could  be  made  to  the  property,  except  the  four 
tenements  which  were  subject  to  the  leases  for  lives,  the  chief 
clerk  certified  as  follows :  ^^  And  especially  I  certify  that  the 
defendant,  prior  to  entering  into  and  signing  the  said  agreement  in 
the  plaintiff's  claim  mentioned,  had  notice  of  the  above-mentioned 
four  leases,  and  that  he  made  no  objection  to  the  completion 
of  the  said  agreement  on  the  ground  *  of  the  existence  of  *  309 
Buch  leases,  until  after  the  plaintiffs  had  filed  their  claim  in 
this  cause."  Another  certificate,  made  in  March,  1861,  w*as  as 
follows:  ^^With  the  exceptions  mentioned  in  my  certificate  of 
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June,  1860,  a  good  title  to  the  premises  comprised  in  the  agree- 
ment in  the  plaintiffs'  claim  mentioned  was  first  shown  on  the  8th 
of  July,  1859."  On  the  25th  of  April,  1861,  the  cause  having 
come  on  for  further  consideration,  and  on  an  applicatiop  by  the 
defendant  to  vary  the  certificate  of  June,  1860,  by  striking  out  the 
words  ^'  and  that  he  made  no  objection  to  the  completion  of  the  said 
agreement  on  the  ground  of  the  existence  of  such  leases  until  after 
the  plaintiffs  had  filed  their  claim  in  this  cause,"  his  Honor  refused 
the  application  with  costs,  and  decreed  specific  performance.  The 
defendant  appealed  from  the  order  refusing  the  motion  to  yary  the 
certificate  and  from  the  order  on  further  consideration. 

Mr.  Craig  and  Mr.  C.  T.  Simpsatiy  for  the  ap})ellant.  —  We  say 
in  the  first  place  that  the  question  of  waiver  is  not  open  to  the 
plaintiffs,  there  not  being  any  allegation  in  their  claim  that  the 
defendant  waived  any  thing  to  which  he  was  entitled.  Clive  y. 
Beaumont  J  (a)  Oastan  v.  Frankum^  (6)  Sugd.  Vend.  &  Purch.,  (c) 
Johns  V.  Mason,  (d)  But,  assuming  the  question  open,  we  say  that 
the  evidence  does  not  fix  the  defendant  with  any  such  notice  of 
the  leases  at  the  date  of  the  contract  as  would  bind  him  to  take 
subject  to  them.  Notice  of  a  lease  is  notice  of  the  interest  of  the 
lessee  as  between  purchaser  and  lessee,  but  not  as  between  vendor 
and  purchaser.  A  vendor  must  be  precise  and  accurate  in  his  state- 
ments.    Cadman  v.  Horner^  (e)  Lachlan  v.  Reynolds,  (jg) 

*  810    Here  there  was  a  false  representation  on  the  *  conditions*  of 

sale,  the  vendors  professing  to  sell  an  unincumbered  fee. 
Such  a  lease  as  this  is  fatal  to  the  title.  Collier  v.  JenhinSy  (K) 
Lynam  v.  Cottee.  (t)  The  form  of  the  decree  precludes  the  plain- 
tiffs from  raising  the  question  of  acquiescence  or  waiver.  Legrand 
y.  Whitehead^  (A?)  WUIcinson  v.  Hartley.  (I)  The  order  is  erron- 
eous as  to  costs.  Sugd.  Vend.  &  Purch.,  (m)  Seton  on  Decrees,  (n) 
Gibbons  v.  Board  of  Management  of  North  Eastern  Metropolitan 
Asylum  Districty  (p)  Potter  v.  Crossley,  (p)  Wilkinson  v.  Hart- 

(a)  1  De  G.  &  Sm.  897  (t)   7  Ir.  Eq.  Rep.176. 

(6)  2  De  G.  &  Sm.  661.  (k)  1  Rusb.  d09. 

(c)  Page  286  (13th  ed.).  Q)    15  Beav.  183. 

(d)  9  Hare,  29.  (m)  Page  634. 

^   (<j)  18  Ves.  10.  (n)  Page  262  (2d  ed.) 

(g)  Kay,  62.  (o)  11  Beav.  1. 

(h)  Younge,  296.  (p)  5  W.  R.  86.— V.-C.  K. 
[244] 


HUGHES  V.  JONES.  *  810 

letf.  (a)    We  are  entitled  to  be  released  from  our  contract  and  to 
have  the  deposit  returned.    Anson  y.  JSodges.  (6) 

Mr.  Selwyn  and  Mr.  F.  Webb^  Tor.  the  plaintiffs.  —  We  say  that 
the  existence  of  the  leases  gives  the  purchaser  no  right  to  rescind 
the  contract,  or  to  have  compensation.     We  admit  that  it  would 
be  fatal  to  our  case  if  the  contract  had  been  so  worded  as  to  entitle 
the  purchaser  to  say  that  he  bought  an  estate  in  possession; 
but  it  is  clear  that  he  did  not ;  he  had  full  notice  from  the  particu- 
lars and  conditions  of  sale  that  he  was  buying  a  property  in  the 
occupation  of  tenants,  and  he  buys  subject  to  the  leases  such  as 
they  are.     The  doctrine  in  Sugd.  Vend.  &  Purch.  (/)  applies  here, 
assuming  that  there  was  originally  a  misrepresentation,  which  we 
deny:  ^^If  a  vendee  proceed  in  the  treaty  for  purchase  without 
objecting  after  he  is  acquainted  with  the  nature  of  the  tenure,  he  will 
be  bound  to  complete  his  contract  and  cannot  claim  any  compensa- 
tion."   Here  the  purchaser  proceeded  for  a  long  time  after 
full  information  of  *  the  leases  without  taking  any  objection    *  311 
in  respect  of  them,  and  at  last,  when  all  other  objections 
had  failed,  he  set  up  this.    Flint  v.  Woodin  ((2)  shows  that  the 
objection  ought  to  have  been  taken  sooner.    The  appellant  was  put 
upon  inquiry  by  notice  of  the  leases,  and  ought  to  have  ascertained 
their  nature  by  applying  to  the  tenants.     HaM  v.   Smith,  (e) 
Knight  v.  Sawyer,  (j)    The  fact  that  the  common  decree  only  was 
made  cannot  prejudice  us ;  we  could  not  be  bound  to  ask  for  a  dec- 
laration that  the  purchase  was  to  be  taken  subject  to  the  leases,  when 
no  objection  had  ever  been  raised  in  Court  or  out  of  Court  in  respect 
of  them.    The  purchaser  here  made  inquiry,  and  cannot  complain 
of  misrepresentation.    It  would  be  impossible  ever  to  prosecute 
with  success  a  specific  performance  suit  as  'to  a  large  property,  if 
every  existing  lease,  upon  which  the  best  rent  is  not  reserved,  were 
to  be  considered  an  objection  to  the  title.    At  most  it  is  only  a 
matter  for  compensation. 

Mr.  Craig,  in  reply.  —  The  plaintiff's  argument  as  to  the  effect 
of  notice  assumes  that  he  is  entitled  to  specific  performance  of  the 
agreement  with  a  parol  variation,  which  cannot  be.     Qunnis  v. 

(a)  15  Beav.  ISS.  {d)  9  Hare,  61S. 

(6)  5  Sim.  227.  (e)   14  Yes.  426. 

(c)  Page  252  (ISth  ed.).  (^)  2  De  6.  &  J.  421,  449. 
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Erhart^(jci)  Boydell  v.  Drufnmond.(b)  Collier  v.  Jenkins (^e) 
shows  that  a  lease  for  life  at  a  low  rent  is  an  objection  to  the  title. 
The  plaintififs  are  bound  by  the  decree,  and  the  only  question  it 
leaves  open  is  whether  there  is  a  good  title.  The  case  is  one  in 
which  we  are  not  bound  to  complete  with  compensation.  Shad^ 
letan  v.  Sutdiffe,  (d)  Perkins  v.  Eade.  (e) 

*  812       [*  The  purchaser's  counsel  ultimately  stated  that  he  de- 
sired to  take  the  title  with  compensation.] 

Judgment  reserved. 

November  25. 

The  Lord  Justice  Enioht  Bruce,  after  stating  the  facts,  pro- 
ceeded as  follows:  — 

The  appellant  says  that  at  present  the  title  (whatever  may  have 
been  its  former  condition)  is  objectionable  only  on  the  ground  of 
some  leases  for  lives  still  in  existence  (leascfs  dated  respectively  in 
1803,  1810,  and  1814),  and  mentioned  in  the  earlier  certificate, 
which  affect  and  comprise  portions  of  the  property  agreed  to  be 
purchased ;  on  account  of  these  he  claims  compensation,  not  seek- 
ing to  reject  the  purchase.  The  plaintiffs,  the  vendors,  however 
contend  that  the  defendant  is  bound  to  complete  the  purchase 
without  receiving  any  compensation,  founding  themselves,  in  part 
at  least,  on  the  language  of  the  written  contract  directed  to  be 
specifically  performed,  which,  in  describing  the  property,  or  part 
of  it,  has  the  words  "  now  or  late  in  the  several  occupations  of 
Hugh  Roberts  and  others."  And  the  plaintiffs  say  that  inasmuch 
as  before  and  at  the  time  of  the  sale  parts  of  the  property  were 
occupied  by  Hugh  Roberts  and  others  under  leases  for  lives,  in- 
cluding or  consisting  of  the  leases  for  lives  already  mentioned  to 
be  now  subsisting,  and  as  the  word  '^  rents  "  is  in  the  contract,  the 
language  of  the  contract  precludes  the  objection.  My  opinion, 
however,  is  otherwise.  It  appears  to  me  that  for  this  purpose  the 
language  of  the  contract  is  not  sufficiently  clear,  precise,  or  definite, 
and  that,  as  far  as  its  expressions  are  concerned,  the  objection 

(a)  1  H.  Blackst.  289.  {d)  1  De  6.  &  Sm.  609. 

(6)  11  Eaiit,  142.      •  (<?)  16  Beav.  193. 

(c)  1.  Younge,  296. 
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upon  the  ground  of  the  leases  for  lives  is  open  to  the  defendant. 
But  the  plaintifis  assert  against  him  that,  independently  of  those 
expressions,  he  was  aware,  before  and  when  he  signed  the 
contract,  of  *  the  existence  of  leases  for  lives  affecting  *  818 
parts  of  the  estate,  and  conducted  himself  after  he  had 
signed  it,  in  such  a  manner  as  to  show  that  he  meant  not  to  insist 
on  the  objection,  but  to  waive  and  abandon  it.  What  would  have 
been  the  effect  of  this  notice,  if  any,  and  of  this  conduct,  if  there 
was  such  conduct,  had  the  claim  or  one  of  the  decrees  or  decretal 
orders  been  differently  worded,  I  need  not  give,  and  I  abstain 
from  giving,  any  opinion.  But  as  the  claim  and  the  decrees  or 
decretal  orders  are  expressed,  I  think  that  neither  the  notice  to 
the  defendant,  if  any,  previous  to  the  agreement,  nor  his  conduct, 
contended  to  show  waiver  and  abandonment,  has  any  such  bearing 
on  the  question  of  title  or  of  specific  performance  as  to  render  him 
liable  to  have  a  bad  or  defective  title  forced  on  him  without  com- 
pensation. I  consider  him  accordingly  entitled  to  compensation 
upon  account  of  the  existing  leases  for  lives,  and  to  have  the  two 
orders  under  appeal  discharged.  If  the  parties,  without  prejudice 
to  their  respective  rights  of  appeal  to  l^e  House  of  Lords,  shall 
join  in  wishing  us  to  fix  the  amount  of  compensation,  we  will 
endeavour  to  do  so.  If  not,  the  matter  must,  I  suppose,  go  back 
to  Chambers.  I  do  not,  at  present,  see  hoW  interest  on  the  re- 
duced purchase-money  can  be  given  against  the  defendant  from 
any  period  anterior  to  June,  1860.  If  it  shall  not  be,  the^  the 
account  of  rents  will  be  from  no  earlier  time.  The  purchaser,  as 
I  understand,  has  not  been  in  possession.  We  must  deal  with  the 
costs  also. 

The  Lord  Justice  Turner,  after  stating  the  nature  of  the  appeal, 
and  reading  the  particular  of  sale,  proceeded  as  follows :  — 

This  description  of  the  property,  in  my  opinion,  imports  that 
the  vendors  purported  to  sell  an  estate  in  fee-simple  in  pos- 
session. There  is  not  on  the  face  of  the  *  particulars  any  *  814 
qualification  of  the  interest  in  the  estate  purported  to  be 
offered  for  sale,  and  it  was,  as  I  conceive,  the  vendors'  duty  to 
qualify  upon  the  face  of  the  particulars  the  interest  which  they 
intended  to  sell,  if  they  did  not  intend  to  offer  for  sale  an  unquali- 
fied estate  in  fee.    Under  these  particulars  of  sale,  therefore,  the 
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vendors  were,  in  my  opinion,  bound  to  prove  a  title  to  an  unquali- 
fied estate  in  fee,  but  this  they  have  failed  to  do,  for  part  of  the 
property  appears  to  have  been  out  upon  leases  for  lives,  which 
were  subsisting  at  the  time  of  the  sale  and  are  still  subsisting.  It 
was  attempted  on  the  part  of  the  vendors  to  get  rid  of  this  objec- 
tion by  referring  to  the  conditions  of  sale,  by  one  of  which"  it  is 
provided  that  upon  the  purchase  being  completed  the  purchaser  is 
to  be  let  into  the  receipt  of  the  rents  and  profits  of  tlie  premises, 
and  therefore  it  was  said  that  the  purchaser  here  had  full  notice 
that  he  was  not  buying  an  estate  in  fee-simple  in  possession,  but 
merely  an  estate  from  which  he  was  to  derive  rents  and  profits. 
But  rents  and  profits  must  mean  ordinary  rents  and  profits,  and 
not  merely  nominal  rents  reserved  upon  leases  for  lives,  and  if  the 
vendors  meant  these  words  ^^  rents  and  profits  "  to  have  any  other 
than  their  ordinary  meaning,  it  was  upon  them  to  have  expressed 
upon  the  face  of  the  conditions  of  sale  the  meaning  which  they 
intended  the  words  to  import.  I  have  no  doubt,  therefore,  that 
the  first  certificate  in  this  case  properly  found  that  a  good  tide 
could  not  be  made  to  these  portions  of  the  property  which  were 
out  upon  the  leases  for  lives.  But  the  certificate  has  gone  on  to 
find  that  these  portions  of  the  property  were  known  by  the  pur- 
chaser at  the  time  of  the  contract  for  purchase  to  have  been  sub- 
ject to  these  leases  for  lives.  Now  there  are  two  points  to  be 
considered  with  reference  to  that  finding.    In  the  first  place,  was 

that  finding  upon  a  matter  falling  within  the  reference  to 
*  815 .  Chambers  ?  and,  secondly,  was  it  correct  in  *  substance  ? 

It  clearly  was  not  within  the  reference  to  Chambers.  What 
was  referred  to  Chambers  was,  to  ascertain  whether  a  good  title 
could  be  made  to  the  property,  and  not  whether  there  had  or  had 
not  been  knowledge  on  the  part  of  the  purchaser  of  the  title  being 
insufficient  as  to  particular  portions  of  the  property.  I  should, 
however,  have  felt  unwilling  to  dispose  of  the  case  upon  that  mere 
formal  ground,  more  especially  as  I  apprehend  that  the  matter 
came  under  the  personal  consideration  of  the  Master  of  the  Rolls 
in  Chambers.  I  have,  therefore,  attentively  examined  the  evi- 
dence, and  I  am  of  opinion  that  it  does  not  support  the  finding 
that  the  purchaser,  when  he  bought  this  property,  bought  with 
knowledge  that  the  property  was  subject  to  the  leases  for  lives. 
The  consequence,  therefore,  is,  that  the  finding,  whether  right  in 
form  or  not,  is  wrong  in  substance ;  and  the  order  refusing  to  vary 
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the  certificate  ought,  therefore,  in  my  opinion,  to  be  discharged, 
and  an  order  made  to  vary  the  certificate  by  striking  out  the  part 
which  finds  the  purchaser's  knowledge  at  the  time  of  the  contract 
for  sale.  We  then  come  to  the  order  made  by  the  Court  on  fur- 
ther consideration.  The  case  then  stands  thus :  Upon  the  cer- 
tificate varied  according  to  the  opinion  I  have  expressed  upon  it, 
that  there  is  no  title  to  part  of  the  property  which  was  the  subject 
of  the  contract  for  sale,  the  question  is.  What  is  right  to  be  done 
in  that  state  of  circumstances  ?  The  purchaser  has  elected  before 
us  to  take  the  property  wiili  compensation.  He  has  a  right  to  do 
so,  unless  he  has  precluded  himself  from  that  right,  for,  generally 
speaking,  every  purchaser  has  a  right  to  take  what  he  can  get, 
with  compensation  for  what  he  cannot  get.^  The  question,  there- 
fore, upon  this  part  of  the  case  is,  whether  the  purchaser  has  or 
has  not  by  his  conduct  debarred  himself  from  the  right  to  have 
compensation  in  respect  of  these  leases  for  lives.  I  am  of 
opinion  that  he  has  not.  *  I  cannot  find  any  sufficient  *  316 
evidence,  if,  indeed,  there  is  any  evidence  at  all,  that  the 
purchaser  knew  of  the  leases  for  lives  before  the  month  of  May, 
1857,  and  I  doubt  whether  he  is  fixed  with  knowledge  of  them  at 
that  time,  though  he  then  knew  that  there  were  leases  of  some 
kind  affecting  these  parts  of  the  property.  But  assuming  that  he 
did  know  of  the  leases  for  lives  at  that  time,  it  is  clear  from  a 
letter  written  by  the  purchaser's  solicitor  to  the  solicitors  of  the 
vendors,  in  October,  1857,  that  an  objection  had  been  taken  in 
respect  of  them,  and  had  not  at  the  time  of  writing  that  letter 
been  waived.  It  would  be  a  strong  decision  to  say,  that  waiver  of 
the  objection  ought  to  be  implied  from  the  lapse  of  time  between 
that  period  and  the  5th  of  March  following,  on  which  day  the 
claim  was  filed,  and  I  cannot  find  any  evidence  that  there  was  in 
fact  such  waiver.  I  do  not  indeed  find  that  the  leases  were  again 
specifically  mentioned  during  that  interval,  but  there  is  abundant 
evidence  of  the  purchaser's  continuing  to  insist  that  his  requisi- 
tions had  not  been  answered.  The  vendors  might  perhaps  under- 
stand this  as  referring  only  to  the  formal  written  requisitions, 

>  See  Fry  Specif.  Perfor.  (2d  Am.  ed.)  447,  §  791  d  seq. ;  8  Lead.  Cas.  in 
£q.  (8d  Am.  ed.)  72,  73  [459],  [460],  89,  90;  Clark  o.  Reins,  12  Grattan,  98, 
113 ;  Waters  v,  Travis,  9  John.  460 ;  Voorhees  ».  De  Meyer,  3  Sandf.  Ch.  614 ; 
Springle  v.  Shields,  17  Ala.  295 ;  Bass  o.  Gilleland,  5  Ala.  761 ;  Kotchner  v. 
Short,  20  Ohio,  458 ;  2  Dart  V.  &  P.  (4th  £ng.  ed.)  979. 
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which  did  not  refer  to  the  leases,  as  their  existence  was  not  known 
to  the  purchaser  when  the  written  requisitions  were  delivered. 
As,  however,  an  objection  had  been  taken  in  respect  of  the  leases, 
I  think  we  cannot  thus  limit  the  objections  on  which  the  purchaser 
continued  to  insist.  I  am  of  opinion,  therefore,  that  though  the 
purchaser's  conduct  may  have  been,  and  probably  was,  such  as  to 
prevent  his  getting  rid  of  the  purchase,  it  was  not  such  as  to  pre- 
clude him  from  compensation,  and  that  the  order  on  further  con- 
sideration cannot  be  maintained. 
The  question  has  been  raised  in  argument,  whether  the  point  of 
waiver  of  right  to  compensation  was  open  upon  the  plead- 

*  317    ings.    I  do  not  intend  to  give  any  concluded  *  opinion  on 

this  question,  but  it  appears  to  me  that  waiver  of  compensa- 
tion  may  stand  on  a  different  footing  from  waiver  of  objections  to 
title.  The  question  may  stand  thus :  Suppose  the  usual  reference 
as  to  title  to  have  been  directed,  the  pleadings  raising  no  other 
question  than  that  of  title,  and  a  certificate  to  be  made  finding  that 
no  title  is  shown  to  a  part  of  the  property.  The  Court  has  then  to 
decide  whether  the  contract  is  thereby  put  an  end  to.  If  the  part 
to  which  no  title  is  shown  is  not  material  to  the  enjoyment  of  the 
rest,  the  Court  holds  that  the  contract  is  not  put  an  end  to,  and  it 
has  then  to  do  justice  between  the  parties.  The  justice  of  the 
case  may  be  to  decree  specific  performance,  with  compensation  if 
the  right  to  compensation  has  not  been  waived,  but  without  com- 
pensation if  the  right  to  it  has  been  waived,  and  thus  the  question 
of  waiver  may  be  let  in,  though  not  raised  by  the  pleadings.  It  is, 
however,  in  my  opinion,  unnecessary  to  decide  this  point,  as  the 
case  of  waiver  of  compensation  appears  to  me  wholly  to  fail  on 
the  evidence. 

The  certificate  of  June,  1860,  will  therefore  be  varied  by  omit- 
ting the  part  which  finds  that  the  purchaser  knew  of  the  existence 
of  the  leases.    The  two  orders  will  be  discharged,  and  a  reference  . 
to  ascertain  the  amount  of  compensation  directed. 
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♦BENHAM  V.  KEANE.  ♦SIS 

1861.    NoTember  4,  5,  6,  25.    Before  the  Lords  Justices. 

The  priority  as  against  lands  in  Middlesex  of  a  judgment  registered  in  the 
Middlesex  registry  over  a  jndgment  which,  though  earlier  in  date,  is  later  in 
order  of  registration  on  the  Middlesex  registry, 'is  not  lost  by  reason  of  the 
judgment  creditor's  having  notice  of  such  earlier  judgment  at  the  time  when 
his  judgment  is  entered  np.^ 

This  was  an  appeal  by  3Ir.  Beavan,  a  judgment  creditor  of  the 
late  Lord  Mornington,  from  a  decision  of  the  Vice-Chancellor  Sir 
W.  P.  Wood  as  to  the  priorities  of  incumbrances  on  some  property 
of  Lord  Mornington  in  Middlesex. 

The  several  incumbrances,  as  ascertained  in  the  suit,  which  was 
a  suit  by  another  judgment  creditor  to  enforce  his  judgment,  were 
as  follows :  — 

1.  Mr.  Beavan's  judgment,  entered  up  on  the  29th  of  October, 
1836.  It  was  registered'  in  the  Common  Pleas  on  the  passing  of 
1  &  2  Vict.  c.  110,  and  had  from  time  to  time  been  duly  re-regis- 
tered. It  was  not  registered  in  the  Middlesex  registry  till  the  10th 
of  November,  1867. 

2.  Bobins's  judgment,  entered  up  and  registered  in  the  Common 
Pleas  on  the  15th  of  April,  1846,  but  not  re-registered  till  March, 
1858.  It  was  registered  in  ^Middlesex  on  the  16th  of  May,  1846. 
This  judgment  was  assigned  to  a  trustee  for  the  plaintiff  on  the 
27th  of  February,  1858. 

3.  Smith's  judgment,  entered  up  on  the  1st  of  May,  1846,  reg- 
istered in  the  Common  Pleas  on  the  19th  of  June,  1846,  and  sub- 
sequently from  time  to  time  duly  re-registered.  Registered  in 
Middlesex  on  the  5th  of  July,  1851. 

4.  The  plaintiff's  judgment,  entered  up  and  registered  in  the 
Common  Pleas  on  the  24th  of  May,  1847,  and  from  time  to  time 
duly  re-registered.  Registered  in  Middlesex  on  the  4th  of  Janu- 
ary, 1848. 

^  See  2  Sugden  V.  &  P.  (8th  Am.  ed)  532-^36,  537,  728,  and  notes ;  1  Dart 
V.  &  P.  (4th  Am.  ed.)  422,  442,  446 ;  2  ib.  780,  781 ;  RoUand  v.  Hart,  L.  R. 
6  Ch.  Ap.  678. 
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*  819       ♦  6.  Daniel  Keane's  mortgage,  dated  the  24th  of  August, 

..  1847,  and  registered  in  Middlesex  on  the  following  day. 
Subsequently,  on  the  16th  of  February,  1850,  this  mortgage  was 
transferred  to  David  D.  Keane,  in  trust  for  Daniel  Keane,  and  by 
a  deed  of  even  date  the  equity  of  redemption  was  conveyed  to 
Daniel  Keane. 

6.  A  sub-mortgage  of  Daniel  Keane's  interest  in  this  property 
made  to  Landon  and  D:  D.  Keane  on  the  24th  of  December,  1853. 

Daniel  Keane,  when  he  took  his  mortgage,  had  notice  of  Bea- 
van's  judgment,  and  it  was  contended  that  Robins,  the  plaintiff, 
and  Landon  and  D.  D.  Keane  also  had  notice  of  it  at  the  times 
when  they  respectively  entered,  up  their  judgments  and  took  their 
security. 

The  chief  clerk  certified  the  priorities  according  to  the  dates  of 
the  Middlesex  registrations.  Mr.  Beavan  and  Landon  and  D.  D. 
Keane  took  out  summonses  to  vary  this  certificate. 

The  Yice-Ghancellor  held :  (1)  That  notice  was  immaterial  as 
between  judgment  creditors,  and  that  the  plaintiff  therefore,  in 
respect  of  his  own  judgment  and  that  of  Robins,  did  not  lose,  by 
reason  of  notice,  the  priority  over  Beavan  to  which  he  was  entitled 
by  prior  registration  in  Middlesex ;  (2)  That  Keane  having  taken 
his  security  with  notice  of  Beavan's  judgment  must  be  postponed 
to  Beavan  ;  (3)  That  Landon  and  D.  !>.  Keane  had  priority  over 
Robins,  by  reason  of  Robins's  omission  to  re-register ;  (4)  That 
if  the  proceeds  of  the  estate  were  not  more  than  sufficient  to 
satisfy  the  two  judgments  belonging  to  the  plaintiff,  Beavan  must 
be  postponed  to  Landon  and  D.  D.  Keane. 

*  820       *  His  Honor  therefore  settled  the  order  of  priority  as 

follows :  — 

1.  The  plaintiff's  own  judgment. 

2.  Landon  and  D.  D.  Keane's  mortgage. 

8.  Robins's  judgment  belonging  to  the  plaintiff. 
4.  Beavan's  judgment. 
6.  Daniel  Keane's  interest. 

But  this  was  to  be  without  prejudice  to  any  questions  between 
the  plaintiff,  Landon,  and  D.  D.  Keane,  and  Beavan,  with  respect 
to  Landon  and  D.  D.  Keane's  mortgage  debt,  in  case  the  proceeds 
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of  the  estate  should  be  more  than  sufficient  to  satisfy  the  two 
judgments  belonging  to  the  plaintiff,  (a) 

Mr.  Beavan  appealed  from  this  decision,  contending  that  all  the 
subsequent  judgment  creditors  had  notice  of  his  judgment  at  the 
times  when  theirs  were  entered  up,  and  that  he  therefore  was 
entitled  to  rank  as  the  first  incumbrancer. 

The  Solieitor-Generdl  (Sir  R.  PALMBB)*and  Mr.  CoUj  for  the 
appellant.  —  Mr.  Beavan's  judgment  was  registered  in  the  general 
register  before  anj  of  the  other  incumbrances  were  in  existence, 
but  it  was  not  registered  in  Middlesex  until  after  they  had  all  been 
registered  there.  All  the  other  incumbrancers,  however,  had 
notice  of  his  incumbrance.  The  Yice-Ghancellor  considered  that  a 
purcliaser  was  affected  by  notice  of  a  judgment  though  not  regis- 
tered in  Middlesex,  and  that  Daniel  Eeane  must  therefore  be 
postponed  to  Bea?an,  as  in  Proctor  v.  Cooper j  (6)  but  he  held  that 
notice  of  a  prior  judgment  has  no  effect  on  a  judgment  cred- 
itor, the  result  of  which  is  that  Beavan  *  must  be  postponed  *  321 
to  all  the  incumbrancers  except  Keane.  This  is  a  new  doc- 
trine. We  contend  that  the  conscience  of  the  subsequent  judg- 
ment creditor  is  affected  by  notice  of  a  prior  judgment,  just  as 
much  as  by  notice  of  a  prior  charge  arising  ex  contractu :  Lee  v. 
Green ;  (c)  the  judgment  having  given  Mr.  Beavan  an  interest 
of  exactly  the  same  nature  as  if  Lord  Momington  had,  by  writing, 
agreed  to  charge  the  land.  The  principle  which  the  Yice-Chan- 
cellor  has  propounded  is,  that  a  judgment  creditor  with  notice  is 
in  a  better  position  than  a  purchaser  with  notice.  This  must  be 
considered  both  on  the  statutes  and  on  the  authorities.  Compare 
4  4  6  Will.  &  Mary,  c.  20,  §  8,  and  7  Anne,  c.  20,  §  18. 
There  is  nothing  in  the  statutes  to  show  that  they  are  to  be 
construed  more  favourably  for  subsequent  judgment  creditors 
than  for  subsequent  purchasers.  Now  to  look  at  the  case  upon  the 
authorities.  The  general  principle  as  to  the  effect  of  notice  in 
cases  of  this  nature  is  laid  down  in  Le  Neve  v.  Le  Neve^  (ji)  where 
Lord  Hardwigke  says :  ^'  Now  if  a  person  does  not  stop  his  hand, 
but  gets  the  legal  estate,  when  he  knew  this  right  in  equity  was  in 
another,  machiruxtur  ad  circumveniendum ;  alid  it  is  a  maxim  too 
in  our   law  that  fratu  et  dolus  memini  patrocinari  debent.^^    In 

(a)  IJ.  &  H.  686.  (c)  6  De  G.,  M.  A  G.  165. 

(6)  2  Drew.  1 ;  1  Jar.,  N.  S.  149.         (d)  8  Atk.  666. 
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JDavis  V.  Strathmorey  (a)  which  arose  under  the  Docketing  Act, 
Lord  Eldon  refers  to  the  cases  under  the  Registry  Acts  as  analo- 
gous, and  his  observations  show  that  he  saw  no  difference  between 
the  cases  of  a  prior  purchaser  and  a  prior  judgment  creditor.  A 
purchaser  has  no  equity  against  a  prior  judgment  creditor  of 
whose  judgment  he  had  notice :  he  did  not  deal  for  the  land  on 
the  footing  that  there  was  no  judgment.  A  fartioriy  a  judgment 
creditor  has  no  equity  against  a  prior  judgment  creditor  of 

*  822   whose  judgment  he  had  notice,  for  *  he  gets  a  charge  only 

on  what  remains  in  his  debtor.  A  judgment  creditor 
becomes  an  incumbrancer  on  what  he  can  get ;  he  takes  the  estate 
as  he  finds  it.  His  charge  extends  only  to  what  the  debtor  could 
honestly  have  sold  to  a  purchaser,  and  what  the  purchaser  could 
have  kept.  Here  a  judgment  creditor  has  been  held  to  acquire  a 
valid  charge  on  what  a  purchaser,  knowing  the  circumstances, 
could  not  have  kept.  A  judgment,  though  not  registered  in  Mid* 
dlesex,  is  not  null,  but  gives  an  inchoate  title,  which  a  person 
having  knowledge  of  it  is  not  at  liberty  to  disregard.  Tumtall  v. 
Trappes  (^Qosling^s  Case)  (5)  proceeds  on  the  proposition  laid 
down  by  Lord  Eldon,  that  no  person  claiming  und6r  a  judgment 
debtor  with  notice  of  the  judgment  can  defeat  the  judgment.  The 
principle  is  that  a  judgment  is  a  charge  which  no  one  having 
notice  of  it  can,  in  equity  and  good  conscience,  disregard.  Sngd. 
Vend,  k  Purch.  (c)  The  Statute  1  A  2  Vict.  c.  110,  §  18,  con- 
tains  nothing  to  put  a  prior  judgment  creditor  in  a  worse  position 
than  he  was  in  before  the  passing  of  that  Act ;  it  would  seem 
rather  to  put  him  in  a  better  position,  for  it  gives  him  an  interest 
of  the  same  nature  as  if  it  had  arisen  from  contract.  The  deci- 
sions on  this  section  have  determined  two  points :  first,  tliat  the 
section  does  not  turn  a  judgment  creditor  into  a  purchaser,  so  as 
to  enable  him  to  defeat  a  voluntary  settlement,  Beavan  v.  Lard 
Oxford  ;  (rf)  secondly,  that  the  judgment  only  operates  upon  what 
is,  in  the  view  of  a  Court  of  equity,  the  debtor's  property  ;  that 
which  he  could  dispose  of  without  wronging  any  other  person, 
Whitworth  v.  Q-augcein  ;  («)  so  that  the  interest  of  the  judgment 
creditor  is  substantially  ^e  same  as  if  the  debtor  had  given  him 

(a)  16  Ves.  419.  (cQ  6  De  G.,  M.  &  G.  507. 

(b)  8  Sim.  SOI.  (e)   1  Phil.  728. 
(e)  Page  661  (11th  ed.). 
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a  charge  by  a  writing,  mentioning  every  existing  charge 
and  lien  on  the  property.  Now  it  has  *  been  urged  that  *  323 
we  must  impart  into  this  section  that  a  judgment  is  not  to 
take  effect  under  it  in  a  register  county  until  registration.  The 
statute  contains  nothing  to  that  effect.  The  decisions  at  law, 
J[)oe  y.  Ahopy  (a)  Wettbrooke  y.  Blythej  (&)  and  Hughes  y.  Lumr 
Uj/y  (jb)  are  immaterial,  the  point  being  a  purely  equitable  one. 
The  only  case  raising  a  primd  facie  diflSiculty  in  our  way  is  Johnson 
y.  Holdstoorth.  (d)  The  decision  there  is  difficult  to  be  supported ; 
hut  it  goes  no  further  than  .this,  that  the  judgment  creditor,  who 
had  not  registered  at  all  iu  the  county,  had  no  such  direct  interest 
in  the  land  as  to  make  him  a  necessary  party  to  a  suit  by  a  person 
haying  a  title  paramount  to  his.  The  Court  is  yery  much  dis- 
posed to  dispense  with  the  presence  of  puisne  judgment  creditors 
in  a  foreclosure  or  redemption  suit.  JtoUnson  v.  Woodward  (e) 
shows  the  effect  of  notice.  As  between  Beayan  and  Landon,  how 
is  it  made  out  that  Beayan  has  lost  his  priority ;  the  only  case 
being  that  there  are  two  persons,  Bobins  and  the  plaintiff,  who 
have  rights  against  one  of  them,  but  not  against  the  other  7  The 
plaintiff  has  been  put  above  Robins,  because  the  plaintiff  is  above 
Landon,  and  Landon  is  above  Bobins.  If,  then,  the  property  is 
enough  to  pay  the  plaintiff  and  Landon,  no  further  question  can 
arise.  Beavan  comes  before  Landon,  and  if  there  be  any  privity 
between  them,  then,  out  of  what  is  coming  to  Landon,  Beavan  must 
be  paid. 

Mr,  Bolt,  Sir  JET.  M.  CaimSj  and  Mr.  Southgate,  for  the  plain- 
tiff.—  There    are  three  points  in  the  case:    1.   Does    an  un- 
registered judgment  affect  land  in  Middlesex  as  against 
*  anybody  ?  2.  If  an  unregistered  judgment  in  Middlesex   *  824 
is  good  against  a  person  taking  with  notice,  we  contend 
that  it  can  only  be  so  as  against  a  person  taking  by  contract  and 
not  as  against  a  judgment  creditor.    8.  If  a  judgment  creditor  can 
be  considered  as  a  person  claiming  by  contract  for  this  purpose, 
notice  will  be  ineffectual,  unless  he  had  it  by  the  time  when  he' 
advanced  his  money. 

On  the  first  point  the  words  of  the  18th  section  of  the  Middlesex 

(a)  6  B.  &  Aid.  142.  (cQ  1  Sim.,  N.  S.  106. 

(5)  3  El.  &  Bl.  787.  («)  4  De  G.  &  Sm.  662. 

(c)  4  £1.  &  Bl.  274. 
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Registry  Act  seem  quite  clear,  if  taken  by  themselves  apart  from 
the  authorities.  If  the  forms  are  not  complied  with  there  is  no 
judgment  affecting  the  lands,  and  such  was  the  opinion  of  Lord 
Eldon.  Davies  v.  Lord  Strathmore.  (a)  The  decision  in  Johnson 
y.  ffoldtnvorth  (5)  is  to  the  same  effect.  Tunstall  v.  Trappea  (c) 
was  decided  on  the  construction  of  a  different  statutory  provision, 
and  on  the  assumption  that  it  was  governed  by  Le  Neve  v.  Le  Neve. 
There  is  a  distinction  between  the  Middlesex  Registry  Act  and  the 
Docketing  Acts.  If  an  enactment  is,  that  an  instrument  shall  be 
void  against  particular  persons,  if  certain  forms,  the  object  of 
which  is  the  giving  of  notice,  are  not  complied  with,  a  person  who 
has  notice  is  bound,  though  they  are  not  complied  with ;  but  the 
case  stands  on  quite  a  different  .footing  if  the  enactment  is,  that 
the  lands  shall  not  be  affected  at  all  if  the  forms  are  not  complied 
with.  Now  the  Docketing  Act,  4  &  5  W.  &  M.  c.  20,  contains  no 
provision  that  an  undocketed  judgment  shall  not  affect  the  land, 
but  only  that  it  shall  be  void  as  against  certain  persons,  but  the 
Middlesex  Registry  Act  does.     Lord  Redesdale  in  Bushell  v. 

Bushell  (d)  draws  this  distinction,  in  observing  on  Hie 
*825    difference  between  the  English  and*  Irish  Registry  Acts. 

The  preamble  of  the  Middlesex  Act  supports  the  view  for 
which  we  contend.  In  cases  falling  under  the  16th  section  of  the 
Statute  of  Frauds,  Courts  of  Equity  have  declined  to  interfere 
on  the  ground  of  notice.  Rohinson  v.  Woodward  (e)  did  not  turn 
on  the  Registry  Act,  but  on  1  &  2  Vict.  c.  110 ;  Sugd.  Vend.  & 
Purch.  (^) 

If,  however,  Tunstall  v.  Trappes  be  considered  as  laying  down 
sound  law,  we  say  that  the  doctrine  does  not  apply  to  a  subsequent 
judgment  creditor,  but  only  to  a  person  taking  by  contract.  The 
reason  why  notice  affects  a  purchaser  is,  that  he  is  privy  to  a  fraud 
by  his  vendor ;  he  contracts  with  the  vendor  for  what  he  knows  that 
the  vendor  cannot  in  good  conscience  give  him.  But  a  judgment 
creditor  stands  on  quite  a  different  footing :  he  claims  against,  not 
through,  his  debtor,  and  there  is  nothing  attaching  on  his  con- 
science so  as  to  deprive  him  of  the  benefit  of  the  provisions  as  to 
registry.  A  purchaser  by  virtue  of  his  contract  comes  into  the 
position  of  his  vendor,  and  is  in  no  better  situation  than  he, 

(a)  16  Ves.  419.  (d)  1  Scb.  &  Lef.  90. 

(6)  1  Sim.  N.  S.  106.  (e)  4  De  G.  &  Sm.  662. 

(c)  8  Sim.  301.  (g)  Page  431  (13th  ed.). 
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except  80  far  as  he  may  protect  himself  by  reason  of  want  of  notice : 
a  judgment  creditor  comes  to  take  what  the  law  will  give  him. 

Tlie  Stat.  1  &  2  Vict.  c.  110,  does  not  place  a  judgment  creditor 
in  the  position  of  a  mortgagee  by  contract.  Beavan  v.  Lord 
Oxford^  (a)  Bawkins  v.  Q-athercoU^  (6)  Eyre  v.  McDowell,  (c) 

Mr.  WUlcoek  and  Mr.  De  Gex,  for  Landon  and  Keane.  —  In  a 
case  like  Le  Neve  v.  Le  Neve^  the  second  purchaser  com- 
bines with  the  vendor  to  defeat  the  right  of  *  the  first  pur-  ♦  826 
chaser  to  the  specific  thing  contracted  for.  This  is  a  fraud, 
and  that  is  the  ground  on  which  the  cases  put  it.  Jolland  v.  Stain- 
bridge  J  (d)  Wyatt  v.  Barwell.  (e)  The  case  of  a  judgment  credi- 
tor is  wholly  difierent ;  he  does  not  bargain  for  a  security  on  any 
specific  thing ;  he  may  not  even  know  of  the  existence  of  the  par- 
ticular estate  at  the  time  when  he  enters  up  his  judgment.  There 
is,  therefore,  nothing  to  affect  his  conscience  so  as  to  deprive  him 
of  the  benefit  of  the  prov^ions  of  the  statute. 

Mr,  Archibald  Smithy  for  Daniel  Keane. 

The  Solicitor-General,  in  reply.  —  The  absence  of  a  preamble  in 
the  second  Middlesex  Act  is  in  my  favour,  for  it  shows  that  the 
policy  of  the  second  Act  was  not  different  from  that  of  the  first. 
The  object  of  the  Act  was  to  enable  persons  dealing  with  the  land 
to  obtain  notice  of  prior  dealings  with  it ;  and  the  cases  decide 
that  its  policy  is  not  to  avoid  altogether  instruments  which  do  not 
comply  with  its  provisions  as  against  persons  who  have  notice  of 
them.  The  remarks  of  Lord  Eldon  in  Davis  v.  Earl  of  Strath- 
more  (g)  do  not  bear  the  construction  which  the  respondents  put 
upon  them.  He  cannot  have  meant  to  say  that  the  case  before  him 
must  have  been  decided  the  other  way  under  the  Registry  Acts. 
His  words  are  somewhat  obscure,  but  his  meaning  is  sufficiently 
plain,  that  he  considered  it  established  by  the  authorities  that 
actual  notice  took  away  the  effect  of  an  omission  to  register  in 
Middlesex,  and  that  he  felt  the  importance  of  having  a  similar  rule 
as  regarded  the  effect  of  notice  where  there  had  been  an 
omission  to  docket.    There  is  no  reason  why  notice  *  should   *  327 

(a)  6  De  G.,  M.  &  G.  607.  (d)  3  Ves.  Jr.  478. 

(6)  6  De  G.,  M.  &  G.  1.  (<?)  19  Veg.  435. 

(c)  9  H.  L.  Cas.  619.  (<7)  16  Ves.  419. 
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have  less  effect  under  the  Registry  Acts  than  under  the  Docket- 
ing Act,  the  words  of  the  Docketing  Act  as  regards  purchasers 
being  quite  as  strong  as  those  of  the  Registry  Act.  The  Vice- 
Chancellor  of  England,  in  Tunstall  v.  Trappes^  rightly  treated 
Davii  V.  Earl  of  Strathmore  as  in  point,  and  his  decision  is  referred 
to  with  approbation  in  Neate  v.  Ihike  of  Marlborough,  (a)  Then 
as  regards  the  difference  between  a  judgment  creditor  and  a  pur- 
chaser, the  Stat.  1  &  2  Vict.  c.  110  altered  the  position  of  the 
judgment  creditor  and  made  a  judgment  a  specific  incumbrance. 
MoUeston  v.  Morton.  (6)  The  provisions  of  this  Act  are  not  to  be 
mixed  up  with  the  Registry  Act  by  importing  into  the  former,  after 
the  words  ''  as  if  he  had  by  writing  agreed  to  charge  the  same," 
the  words  "  and  such  charge  had  been  duly  registered."  Such  an 
interpolation  is  absurd  and  unnecessary.  The  two  statutes  run 
well  together.  The  subsequent  judgment  creditor  who  registers 
first  having  notice  of  the  prior  judgment,  the  question  is,  whether 
he  has  not  notice  of  such  an  interest  in  the  land  as  he  is  not  at 
liberty  to  disregard.  JRobinson  v.  Woodward  (<?)  clearly  involves 
a  decision  of  the  question,  for  the  issues-  would  not  have  been 
directed  if  not  material.  In  Newlands  v.  Painter  (i)  a  judgment 
creditor  was  not  allowed  to  take  in  execution  property  which  in 
equity  belonged  to  the  wife,  though  the  legal  interest  was  in  the 
husband.  This  was  applying  the  principle  against  a  judgment 
creditor.  No  matter  whether  the  dealing  is  by  way  of  contract  or 
not,  notice  of  another  person's  title  to  the  property  is  the  point. 
What  difference  is  there  between  a  judgment  creditor  and  a  pur- 
chaser in  favour  of  the  former  ?  A  purchaser  has  a  right  to  buy 
what  belongs  to  the  vendor ;  a  judgment  creditor  has  a  right 

♦  328   to  take  *  all  that  belongs  to  his  debtor,  but  no  more.    It 

has  been  urged  that  notice  must  be  given  before  the  money 
is  paid.  No  doubt  if  a  person  contracts  for  a  specific  property, 
and  pays  his  money,  without  notice,  he  may  afterwards  get  in  the 
legal  estate  and  protect  himself  by  it.  But  a  judgment  creditor 
does  not  advance  his  money  on  the  faith  of  having  a  specific  in- 
terest in  th^  property.  The  argument  for  the  respondents  on  this 
point  is  a  revival  of  the  argument  which  failed  in  WhUworth  v. 
Q-augain.  Suppose  a  person  purchased  partly  in  consideration  of 
a  pre-existing  debt,  surely  notice  would  affect  him  if  he  had  it 

(a)  3  Myl.  &  Cr.  407,  416.  (c)  4  De  G.  &  Sm.  662. 

(6)  1  Dru.  &  War.  196.  (d)  4  Myl.  &  Cr.  408. 
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before  the  purchase,  though  he  had  it  not  at  the  time  when  the 
debt  was  originally  contracted. 

Judgment  reserved. 

November  25. 

The  Lord  Justice  Turner.  —  The  question  on  which  we  re- 
served our  judgment  in  this  case,  and  which  we  have  now  to  dis- 
pose of,  is,  whether  the  defendant,  Beavan,  a  judgment  creditor  of 
the  late  Lord  Mornington,  is,  as  to  a  freehold  house  in  Saville  Row, 
in  the  county  of  Middlesex,  of  which  the  late  lord  was  seised  in 
fee,  entitled  to  priority  over  the  plaintiff,  who  is  also  a  judgment 
creditor  of  the  late  lord,  and  the  assignee  of  another  judgment 
against  him  obtained  by  Mr.  L.  T.  Robins.  The  judgment  of  the 
defendant  Beavan  is  long  prior  in  date  to  the  judgments  of  the 
plaintiff  and  of  Robins.  It  was  duly  entered  upon  the  register  of 
the  Court  of  Common  Pleas,  and  has,  from  time  to  time,  been  duly 
re-registered  in  that  Court ;  but  it  was  not  entered  upon  the  regis- 
ter of  the  county  of  Middlesex  until  long  after  the  judgments  of 
the  plaintiff  and  Robins  had  been  entered  upon  that  register. 
Robins,  however,  when  he  obtained  his  judgment  and  entered 
it  *  upon  the  Middlesex  registry  had  notice  of  the  defend-  *  329 
ant  Beavan's  judgment.  It  was  not  disputed  and  could 
not  be  denied  that,  independently  of  this  notice,  the  plaintiff's 
judgment  and  Robins's  judgment  would,  by  virtue  of  the  Middle- 
sex Registry  Act,  be  entitled  to  priority  over  the  defendant  Beavan's 
judgment.  It  is,  therefore,  upon  the  notice  the  question  of  priority 
depends,  and  it  being  necessary  to  determine  the  effect  of  the 
notice  in  settling  the  priority  of  Robins's  judgment,  it  may  be  con- 
venient to  assume  for  the  present  that  the  plaintiff  stands  as  to 
notice  upon  the  same  footing  as  Robins.  The  Vice-Chancellor  Sir 
Wm.  Page  Wood,  upon  appeal  from  whose  judgment  this  question 
comes  before  us,  has  been  of  opinion  that  the  notice  was  imma- 
terial, and  that  the  defendant  Beavan  was  not  therefore  entitled  to 
the  priority  claimed  by  him.  I  am  also  of  opinion  that,  as  be- 
tween these  parties,  notice  was  not  material,  and  I  agree,  there- 
fore, in  the  Vice-Chancellor's  conclusion. 

It  may  be  well,  in  the  first  place,  to  consider  the  case  with  ref- 
erence to  the  rights  of  a  prior  and  subsequent  judgment  creditor, 
independently  of  the  statutory  provisions  for  the  docketing  and 
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registry  of  judgments,  and  independently  also  of  the  Statute  1  &  2 
Vict.  c.  110.  A  judgment  creditor  had,  under  the  Statute  of  West- 
minster the  2d,  a  right  to  take  in  execution  a  moiety  of  his  debtor's 
lands ;  and  purchasers  or  mortgagees  of  the  lands,  subsequently  to 
the  judgment,  took  them  subject  to  that  right.  Judgment  cred- 
itors had  thus  a  lien  on  the  lands  of  their  debtors.  They  had  a 
right  to  seize  and  hold  them  for  the  payment  of  their  debts,  but 
this  lien  was  general  and  not  specific.  The  judgment  debts  might 
be  satisfied  out  of  the  personal  estate  of  the  debtors,  and  the  land 
might  not  be  resorted  to  at  all,  or  some  lands  might  be  resorted  to 
and  others  not.     It  was  a  lien  too  which  was  common  to  alt 

*  380    the  judgment  creditors  of  the  *  same  debtor.    The  existence 

of  a  prior  judgment  'could  not  prevent  a  subsequent  judg- 
ment creditor  from  issuing  execution  against  his  debtor's  lands ; 
and  if  he  took  them  in  execution  he  could  hold  them  at  law,  at 
least  until  the  prior  judgment  creditor  proceeded  at  law  under  his 
judgment  to  recover  them,  and  even  after  such  recovery  he  would 
still,  as  I  apprehend,  have  a  right  at  law  subject  to  the  right  of 
the  prior  judgment  creditor.  Could  then  a  Court  of  Equity  be 
called  upon  to  interpose  in  favour  of  the  prior  judgment  creditor  ? 
To  postpone  the  subsequent  judgment  creditor  in  equity  upon  the 
ground  of  his  having  had  notice  of  the  prior  judgment  would,  as 
it  seems  to  me,  be  to  deprive  the  former  of  the  fruit  of  hia  legal 
diligence  in  favour  of  the  latter,  who  has  failed  to  exercise  that 
diligence,  —  a  course  which  a  Court  of  Equity,  so  far  as  I  am  aware, 
has  never  adopted.  When,  therefore,  tlie  statutory  provisions  for 
the  docketing  and  registry  of  judgments  were  introduced,  there 
was  not  and  could  not  be,  as  I  conceive,  any  right  on  the  part  of 
a  prior  judgment  creditor  to  call  upon  a  Court  of  Equity  to.give 
him  priority  over  a  subsequent  judgment.  If  he  could  gain  advan- 
tage at  law  by  first  issuing  execution,  of  course  he  would  keep  that 
advantage,  but  if  he  could  not,  I  can  see  no  ground  on  which  he 
could  be  entitled  to  call  upon  a  Court  of  Equity  for  its  aid.  I  have 
not,  of  course,  forgotten  that  in  Uie  case  before  us  there  was  no 
elegit  upon  any  of  the  judgments,  but  there  .was  a  legal  right  to 
issue  execution,  and  with  such  a  legal  right  a  Court  of  Equity 
could  not,  as  I  apprehend,  in  the  view  which  we  are  now  consider- 
ing, have,  in  any  way,  interferred.  There  is  no  instance,  so  far  as 
I  am  aware,  of  its  having  done  so  or  even  been  called  upon  to  do 
80.  This,  as  it  seems  to  me,  must  have  been  the  position  of  a  case 
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of  this  description  before  the  introduction  of  the  statutory  provi- 
sions for  docketing  and  registering  judgments. 

♦  Then  what  was  the  effect  of  those  statutory  provisions  ?  *  331 
It  is  not  necessary  for  us  now  to  consider  the  effect  of  the 
Docketing  Act,  but  undoubtedly  the  Middlesex  Registry  Act,  with 
which  alone  we  have  now  to  deal,  took  away  as  to  lands  in  Mid- 
dlesex any  legal  priority  or  right  to  priority  of  an  unregistered  judg- 
ment, by  enacting  that  no  judgment  should  bind  the  land  until  it 
was  i-egistered.  The  circumstance  of  the  legal  priority  or  right  to 
priority  being  thus  taken  away  certainly  could  not  give  the  right 
to  priority  in  equity,  although  it  might  not  take  away  that  right  if 
it  existed  before,  and  the  argument,  therefore,  is  reduced  to  this, 
that  there  was  such  an  equitable  right  before  the  introduction  of 
these  statutory  provisions.  It  may  be  remarked  in  passing,  that, 
if  this  was  the  case,  it  is  most  singular  that,  having  regard  to  the 
purpose  of  these  statutes,  no  trace  of  it  is  to  be  found  in  any  of 
them,  and  no  instance  is  found,  either  before  or  since  the  statutes, 
of  the  interference  of  Courts  of  Equity  with  the  priorities  of  judg- 
ment creditors ;  but  it  was  argued  that  such  interference  was  due 
upon  the  principles  of  equity,  —  that,  according  to  the  settled  doc- 
trine of  the  Court,  purchasers  and  mortgagees  are  bound  by  notice 
of  a  judgment  not  docketed,  and,  as  it  was  said,  also  by  notice  of 
a  judgment  not  registered,  and  it  was  insisted  that  this  doctrine 
applies  between  different  judgment  creditors  as  much  as  between 
judgment  creditors  and  purchasers  or  mortgagees.  Whether  pur- 
chasers or  mortgagees  of  lands  in  Middlesex  are  or  are  not  bound 
by  notice  of  an  unregistered  judgment,  is  a  question  which  was 
much  discussed  in  the  course  of  the  argument  before  us.  With 
respect  to  this  question  it  may  be  right  to  say,  that  looking  not 
merely  to  the  case  of  Le  Neve  v.  Le  Neve^  (a)  but  to  the  author- 
ities referred  to  in  it,  and  to  the  case  of  DaviB  v.  Earl 
♦  of  Strathmore^  (6)  as  to  which,*  having  regard  to  what  ♦  332 
had  been  decided,  it  cannot,  I  think,  be  doubted  what  the 
opinion  of  Lord  Eldox  was,  and  looking  also  to  the  cases  of  Tun- 
stall  V.  TrappeSj  (<?)  and  Robinson  v.  Woodward^  (^d)  I  should  hesi- 
tate very  long  before  venturing  to  intimate  any  doubt  upon  the 

(a)  3  Atk.  665  [2  Lead.  Cm.  in  Eq.  (3d  Am.  ed.)  [23]  127  et  seq.  and 
notes]. 

(6)  16  Ves.  419.  (d)  4  De  G.  &  Sm.  562. 

(c)  3  Sim.  301. 
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point,  but  I  do  not  think  it  is  necessary  for  us  to  decide  the  ques- 
tion. Assuming  that  purchasers  and  mortgagees  are  so  bound, 
we  must,  before  we  venture  to  apply  the  same  rule  between  diflFer- 
ent  judgment  creditors,  consider  the  different  positions  of  pur- 
chasers and  mortgagees  and  of  judgment  creditors,  and  consider 
also  whether  the  principles  which  have  governed  the  decisions  as 
to  the  one  class  do  or  do  not  apply  to  the  other.  Judgment  cred- 
itors are  certainly  not  purchasers  ^  or  mortgagees  within  the  mean- 
ing of  the  Registry  Act,  and  when  we  look  to  the  principle  on 
which  purchasers  and  mortgagees  are  held  to  be  bound  by  notice  of 
an  unregistered  judgment,  it  appears  to  be  this,  that  the  purchaser  or 
mortgagee  having  either  a  mere  equitable  title,  or  no  title  at  all,  is 
using  the  equitable  title,  or  assuming  a  title,  against  equity.  He  is 
willingly  aiding  and  abetting  the  judgment  debtor  to  take  out  of  the 
reach  of  the  judgment  creditor  that  against  which  he  knows  that 
the  judgment  creditor  has  a  legal  right ;  and  a  Court  of  Equity 
holds,  and  most  justly  holds,  that  it  is  against  conscience  that  he 
should  do  so :  but  how  differently  does  the  case  stand  as  between 
two  judgment  creditors !  Tiie  subsequent  judgment  creditor  has 
not  a  mere  equitable,  but  a  legal  right.  He  takes,  it  is  true,  what 
the  other  judgment  creditor  might  have  taken,  but  he  takes  it  in 
exercise  of  a  legal  right.  He  takes  it  under  legal  process  ad- 
versely to  the  debtor,  and  he  gets  it  only  because  the  prior 

*  833   judgment  creditor  has  *  neglected  to  take  it.    It  seems  to 

me,  therefore,  that  the  principles  which  apply  l)etween  judg- 
ment creditors  and  purchasers  and  mortgagees  do  not  reach  the 
case  between  different  judgment  creditors,  and  are  not  applicable 
as  between  them.  I  may  add,  that  there  would,  as  it  seems  to 
me,  be  the  gi*eatest  possible  inconvenience  in  any  such  extension 
of  tlie  doctrine  of  the  Court  If  the  Court  was  to  give  priority  to 
an  undocketed  or  unregistered  judgment  creditor  over  a  subsequent 
judgment  creditor  upon  the  ground  of  notice,  it  could  not,  so  far 
as  I  can  see,  stop  at  that  point.  It  would  be  its  duty  to  interfere 
by  injunction  to  restrain  the  subsequent  judgment  creditor  from 
issuing  execution  upon  his  judgment,  and  nobody,  so  far  I  am 
aware,  has  ever  thought  that  a  bill  for  this  purpose  could  be  main- 
tained on  such  a  case,  nor  is  there,  so  far  as  I  am  aware,  precedent 
for  such  interference.     The  equitable  rights  of  judgment  creditors 

*  Attaching  creditors  are  to  be  considered  as  purchasers  for  a  valuable  con- 
sideration.   Per  Jackson  J.  in  Lanfear  v,  Sumner,  17  Mass.  113. 
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were  fully  considered  and  explained  by  Lord  Cottenham  in  Neate 
T.  Duke  of  Marlborough]  (a)  and  no  suggestion  is  to  be  found  in 
that  case  of  any  such  equity  as  is  claimed  by  this  appeal. 

It  was  said,  however,  that  Neate  v.  Duke  of  Marlborough  was 
decided  before  the  Statute  1  &  2  Vict.  c.  110,  and  that  that  statute 
has  altered  the  rights  of  judgment  creditors  and  has  converted  the 
judgment  into  a  charge,  but  what  the  appellant  has  to  make  out  is, 
not  only  that  the  statute  has  converted  a  judgment  into  a  charge, 
but  that  it  has  converted  it  into  such  a  charge  as  would  carry  with 
it  all  the  consequences  incident  in  this  Court  to  notice  of  a  charge ; 
that  this  statute  was  not  only  intended,  as  Lord  Cranworth  says 
in  Johnson  v.  Holdsvoorth^  (&)  to  repeal  the  Registry  Acts  by  a 
side  wind,  but  was  intended  also  to  alter  the  law  of  this 
*  Court,  and  even,  as  it  seems  to  me,  to  extend  its  jurisdic-  *  334 
tion,  for  this  would  be  the  effect  of  the  statute  upon  the  wide 
construction  contended  for  by  the  appellant,  inasmuch  as  questions 
with  which  before  the  statute  the  Court  had  no  concern  would  then 
be  brought  within  its  cognizance.  I  am  satisfied  that  this  was  not 
the  intention  of  the  statute,^  and  I  think  it  bears  upon  the  face  of 
it  proof  that  it  was  not  so  intended,  for  not  only  is  it  wholly  silent 
'  as  to  priorities,  but,  as  I  read  it,  it  does  not  even  go  so  far  as  to 
make  one  judgment  binding  as  against  another,  the  enactment 
being  only  that  judgments  shall  bind  the  debtors  and  all  persons 
claiming  under  them.  It  is  true  that  the  statute  has  been  spoken 
of  as  having  converted  judgments  into  equitable  mortgages,  but  I 
do  not  understand  this  to  mean  that  it  has  done  so  for  all  purposes, 
and  I  am  satisfied  that  it  has  not  done  so  for  any  purpose  which 
can  assist  the  appellant  in  this  case.  Upon  the  whole,  therefore, 
my  opinion  is,  that  this  appeal  must  be  dismissed,  but  as  the  ques- 
tion is  new,  and  not  free  from  difficulty,  I  think  it  should  be  dis- 
missed without  costs. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  opinion. 

(a)  3  Myl.  &  Cr.  407.  (6)  1  Sim.,  N.  S.  106. 

'  See  1  Dart  V.  &  P.  (4th  Eng  ed.)  449. 
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♦885    ♦In  the  Matter  of  The  DISTRICT  SAVINGS  BANK 
(LIMITED) ; 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  ACTS, 
1856  and  1857 ; 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  AMEND- 
MENT  ACT,  1858 ; 

AND 

In  the  Matter  of  the  Act  21  &  22  Vict.  c.  91  (An  Act  to  enable 
Joint-stock  Banking  Companies  to  be  formed  on  the  principle  of 
[    Limited  Liability). 

JEx  parte  COE. 

1861.    December  7,  9.    Before  the  Lords  Justices. 

A  company  called  '*  The  District  Savings  Bank,^^  was  registered  in  1858  under 
the  Joint-stock  Companies  Act,  1856,  with  limited  liability,  but  was  nerer 
registered  under  the  Acts  of  1857  and  1858  relating  to  banking  companies, 
and  its  shares  were  of  XL  each.  Its  objects  were  to  receive  deposits,  to 
grant  loans  on  security,  and  to  conduct  the  business  of  emigration  agents. 
Money  could  not  be  drawn  out  by  checks  payable  on  demand,  but  could 
only  be  withdrawn  after  notice,  and  the  company  kept  banking  accounts  wiUi 
two  banks  in  London.  JTieZcf,  that  it  was  not  a  banking  company  within 
the  meaning  of  the  Acts  relating  to  such  companies,  and  that  the  Court  of 
Chancery  had  no  jurisdiction  to  make  an  order  for  winding  it  up. 

The  association  called  the  District  Savings  Bank  (Limited),  was 
formed  in  August,  1848.  The  memorandum  of  association  filed 
on  the  31st  of  that  month  stated  the  objects  of  the  association  to 
be  these :  — 

''First.  Savings-bank  department.  To  receive  deposits  from 
one  penny  to  ten  pounds. 

'^  Second.  Investment  department.  To  receive  deposits  from  ten 
pounds  and  upwards. 

'^  Third.  Loan  department.  To  grant  loans  on  real  and  other 
securities. 

^'  Fourth.  Emigration  department.    To  conduct  the  duties  of 
general  emigration  agents." 
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The  capital  was  divided  into  shares  of  IZ.  each. 

*  On  the  8th  of  September,  1858,  the  company  obtained    *  836 
a  certificate  of  registration  under  the  Joint-stock  Companies 
Act,  1856. 

The  evidence  showed  that  the  course  of  business  in  the  savings- 
bank  department  was  to  receive  deposits  and  allow  the  depositors 
interest  upon  them,  and  that  the  deposits  could  not  be  withdrawn 
without  seven  days'  notice.  That  in  the  investment  department, 
in  which  larger  sums  were  received,  the  sums  deposited  might  be 
withdrawn  on  notice,  the  length  of  notice  varying  according  to  the 
amount  deposited.  No  checks  payable  on  demand  could  be  drawn 
upon  the  company.  The  company  kept  a  banking  account  with 
the  Bank  of  England,  and  also  with  a  joint-stock  bank. 

The  company  having  become  insolvent,  a  shareholder  presented 
a  petition  for  winding  it  up  in  bankruptcy,  and  an  order  for  that 
purpose  was  made  on  the  10th  of  October,  1861,  by  Mr.  Commis- 
sioner Fane.  The  present  petition  was  presented  to  obtain  an 
order  for  winding  it  up  in  Chancery,  on  the  ground  that  the  Court 
of  Bankruptcy  had  no  jurisdiction,  and  it  was  heard  by  their  Lord- 
ships in  the  first  instance  at  the  request  of  Vice-chancellor  Wood, 
to  whose  Court  it  was  attached. 

Mr.  Cottrellj  for  the  petition.  —  An  association  like  the  present 
.  comes  within  the  statutory  meaning  of  a  banking  company.  9  Geo. 
4,  c.  92,  §  2.  The  Act  of  1856, 19  &  20  Vict.  c.  47,  does  not 
apply  to  banking  companies,  which,  by  its  2d  section,  are  expressly 
excluded  from  its  operation.*  The  60th  section  of  that  Act  pro- 
vide^y  that  a  limited  company  not  engaged  in  working  a  mine  is  to 
be  wound  up  in  bankruptcy,  and  all  other  registered  compa- 
nies in  *  England,  except  mining  companies,  in  Chancery.  *  337 
The  Act  of  1857,  20  &  21  Vict.  c.  49,  §  3,  repeals  the  2d 
section  of  the  former  Act,  subject  to  this  proviso,  that  a  banking 
company  should  not  be  registered  as  a  limited  company ;  so  far, 
therefore,  a  banking  company  must  be  wound  up  in  Chancery. 
The  Joint-stock  Banking  Companies  Act  of  1858,  21  &  22  Vict. 
c.  91,  repeals  the  last-mentioned  proviso,  and  the  5th  section  pro- 
vides, that  limited  joint-stock  banking  companies  shall  be  wound 
np  in  the  same  manner  and  under  the  same  jurisdiction  in  and 
under  which  joint-stock  banking  companies  other  than  limited  are 
required  to  be  wound  up  by  the  Act  of  1857.    The  Court  of  Chan* 
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entitled  under  the  will  of  Richard  Ness  to  one  undivided  eighth 
only  of  the  estates  thereby  devised,  and  the  plaintiff  to  the  re- 
maining seven-eighths. 

Richard  Ness,  the  testator  under  whose  will  the  question  arose, 
had  two  daughters,  Elizabeth  and  Faith.  His  daughter  Faith  had 
married  Mr.  Eirby,  and  had  two  sons,  John  and  George,  and  four 
daughters,  Ann,  Fanny,  Faith,  and  Elizabeth.   By  his  will  dated  the 

15th  of  April,  1799,  the  testator  devised  certain  estates 
*340    *to  the  use  of  his  daughter  Elizabeth  for  her  life,  with 

remainder  to  her  children ;  and  then,  for  default  of  her 
issue,  to  John,  the  eldest  son  of  his  daughter  Mrs.  Eirby,  for  his 
life,  remainder  to  the  children  of  John  ;  in  default  of  his  issue,  to 
George,  the  second  son  of  his  daughter  Mrs.  Eirby,  for  his  life, 
with  remainder  to  the  children  of  George,  with  remainder  to  his 
four  granddaughters  by  name,  Anne,  Fanny,  Faith,  and  Elizabeth 
Eirby,  the  only  other  children  of  his  daughter  Mrs.  Eirby,  for 
their  respective  lives  in  equal  shares,  with  remainder  to  tnistees 
to  preserve  contingent  remainders ;  and  he  then  proceeded  thus : 
"  With  remainder  in  equal  shares  to  the  use  of  the  children  of  my 
said  four  granddaughters  and  the  heirs  of  their  bodies,  such  chil- 
dren of  my  said  granddaughters  taking  their  mother's  share  as 
tenants  in  common  in  tail,  remainder  to  the  survivors  of  such 
children  ;  and  in  default  of  issue  of  my  said  granddaughters,  I  give 
and  devise  all  the  same  estates  herein  devised  to  such  persons  as 
would  be  entitled  to  the  same  in  case  I  had  died  intestate  and 
without  issue."  The  testator  devised  the  residue  of  his  real  estates 
to  his  daughter  Faith  for  her  life,  and  after  her  decease  to  John  the 
eldest  son  of  Faith  for  life,  with  remainder  to  the  children  of  John, 
with  remainder  to  George,  the  second  son  of  Faith,  for  life,  with 
remainder  to  the  children  of  George.  And  he  continued  thus :  "  And 
for  default  of  such  issue,  I  give  the  same  premises  to  the  said  Anne, 
Fanny,  Faith,  and  Elizabeth,  for  their  respective  lives  in  equal 
shares,  remainder  to  Robert  Eitching  and  William  Mitchelson  and 
their  heirs,  in  trust  to  preserve  the  contingent  remainders  here- 
inafter limited ;  remainder  in  four  equal  shares  to  the  use  of  the 
children  of  my  said  four  granddaughters  and  the  heirs  of  their 
bodies,  such   children  of  my  said  granddaughters  taking  their 

mother's  share  as  tenants  in  common  in  tail ;  remainder  to 
*  341    the  survivors  or  survivor  of  such  children  and  the  *  issue 

of  their,  his,  or  her  body  in  tail ;  and  in  default  of  issue  of 
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my  said  granddaughters,  I  give  all  the  same  estates  last  devised  to 
Elizabeth  Ness,  my  other  daughter,  for  her  life,  with  remainder  over 
to  her  children." 

The  testator  died  in  1799.  His  daughter  Elizabeth  died  long 
ago,  without  issue.  His  daughter  Faith  also  died  long  ago.  And 
her  sons  John  Kirby  and  George  Kirby  died  without  issue. 

The  testator's  granddaughter  Anne  Kirby,  named  in  his  will, 
married  William  Atkinson,  and  she  had  two  children,  the  plaintiff 
William  Atkinson  and  the  defendant  Ann  Barton,  the  wife  of  the 
defendant  William  Barton.  She  died  in  the  month  of  March, 
1820 ;  and  Fanny,  Faith,  and  Elizabeth  Eirby,  the  three  other 
daughters  of  Faith  and  granddaughters  of  the  testator,  all  subse* 
quently  died  without  having  been  married. 

In  this  state  of  circumstances,  this  suit  was  instituted  for  a  par- 
tition, and  for  the  purpose  of  having  the  rights  of  the  plaintiff  Wil- 
liam  Atkinson  and  of  the  defendant  Ann  Barton  in  the  estates 
comprised  in  the  particular  and  residuary  devises  ascertained  and 
determined. 

It  was  not  disputed  on  either  side  that  the  particular  and  re- 
siduary devises  ought  to  receive  the  same  construction,  and  it  was 
admitted  that  the  defendant  Ann  Barton  was  entitled  as  tenant  in 
tail  to  one-eighth  of  both  estates,  being  the  moiety  of  the  fourth 
given  to  her  mother  Ann  for  life,  with  remainder  to  her  children 
in  tail ;  but  it  was  contended  on  the  part  of  the  plaintiflF  William 
Atkinson,  that,  subject  to  the  limitations  in  favour  of  the  four  sev- 
eral granddaughters  for  their  lives  and  of  their  children  in 
tail,  the  four  granddaughters  of  the  testator  *  took  by  im-  *  342 
plication  estates  tail  in  both  the  estates,  with  cross-resiain- 
ders  between  them  in  tail,  and  that  consequently,  the  plaintiff,  as 
heir  in  tail  of  his  mother  Ann,  was  entitled  to  the  three-fourths  or 
six-eighths  of  the  estates  limited  to  Fanny,  Faith,  and  Elizabeth 
for  their  lives,  with  remainder  to  their  children  in  tail,  they  having 
died  without  issue,  and  that,  therefore,  upon  the  whole  he  was 
entitled  to  seven-eighths  of  the  estates.  On  the  bther  hand  it  was 
contended,  on  the  part  of  the  defendant  Mrs.  Barton  and  her  hus- 
band, that  she  was  entitled  in  tail  to  a  moiety  of  the  estates,  either 
directly  under  the  express  limitations  of  the  will,  or  upon  the 
ground  that  the  children  of  the  granddaughters,  and  not  the 
granddaughters  themselves,  took  by  implication  estates  tail,  with 
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cross-remainders  between  them  in  tail ;  and,  consequently,  that  the 
defendant  Ann  Barton  was  entitled  to  a  moiety  of  the  estates. 

The  Master  of  the  Rolls  decided  (a)  that  the  plaintiff's  conten- 
tion was  well  foanded,  and  ordered  accordingly.  The  defendants 
appealed  from  so  much  of  the  decree  as  was  consequent  upon  that 
decision. 

Mr.  Lloyd  and  Mr.  Hobhouse^  for  the  appellant.  —  Tlie  Master 
of  the  Rolls  held,  that  the  limitation  over  in  default  of  issue  of  the 
granddaughters  gave  cross  remainders  in  tail  to  the  granddaugh- 
ters, and  that  the  appellant  is  only  entitled  to  one-eighth,  being 
one  moiety  of  her  mother's  original  share.  We  contend  that  in 
one  of  two  ways  the  appellant  has  become  entitled  to  four-eighths. 
In  the  first  place  we  contend  that  in  the  gift  to  "  the  survivors  or 
survivor  of  such  children,"  "such  children"  extends  to  all  the 
children  of  granddaughters,  so  that  the  limitation  produces  sur- 
vivorship, among  the  whole  class  of  great-grandohildren, 

*  848    Where  the  testator  *  intended  a  division  per  stirj^eSy  he  has 

said  so,  as  in  the  immediately  preceding  clause.  If  this  be 
the  correct  view,  the  plaintiff  and  defendant,  as  the  only  great- 
grandchildren, take  the  whole  estate  in  equal  shares.  But  if  the 
Court  is  of  opinion  that  the  above  clause  of  survivorship  only  pro- 
vides for  survivorship  between  the  children  of  each  grandchild 
inter  5c,  so  that  as  regards  three-fourths  of  the  estate  it  has  be- 
come inoperative,  we  say  that  those  three-fourths  have  become 
divisible  between  the  plaintiff  and  defendant  equally,  by  reason 
of  the  implication  arising  from  the  gift  over  in  default  of  issue  of 
the  granddaughters.  ''Issue"  here  must  be  construed  referen- 
tially,  for  the  testator  had  already  made  limitations  including  all 
possible  issue  of  the  granddaughters  ;  it  would  therefore  be  incon- 
gruous to  imply  estates  tail  in  the  granddaughters,  and  the  making 
them  tenants  for  life  is  against  such  implication,  especially  as  giv- 
ing them  estates  tail  would  enable  them  to  prevent  the  limitations 
over  of  their  respective  fourths  to  the  children  of  other  grand- 
daughters from  taking  effect.  The  proper  implication  is  that  of 
cross-remainders  in  tail  to  the  children.  Clache^s  Case,  (i)  Jarm. 
on  Wills,  (c?)  Vanderplank  v.  King,  (rf)  Morse  v.  Lord  Ormonde,  (c) 

(a)  81  Beav.  272.  (d)  8  Hare.  1. 

(6)  Dyer,  880  b.  (<j)   1  Russ.  882. 

(c)  Vol.  2,  p.  469. 
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JEllieombe  v.   Gompertz^  (a)  Ashley  v.  Ashley y  (6)  Roe  v.  Clay- 
ton, (c) 

2%e  Solicitor-General  (Sir  R.  Palmer)  and  JMr.  Nalder^  for  the 
plaintiff.  —  The  testator  makes  a  quadrupartite  division  of  the  es- 
tate, which  he  carries  on  to  the  end  of  the  express  limitations  to 
the  children  and  issue  of  granddaughters.  The  limitation 
to  the  survivors  applies  only  to  survivors  *of  the  same  *S44 
stirps.  The  construction  which  the  defendant  puts  on  this 
limitation  is  unnatural  and  leads  to  absurdity.  Nothing  can  be 
less  likely  than  a  disposition  which  would  make  an  estate  divisible 
partly  per  stirpes  and  partly  per  capit^^  and  would  give  shares  to 
children  in  possession  during  tlie  lives  of  their  parents.  The 
ai\thorities  support  the  view  that  the  survivorship  is  only  between 
the  takers  of  each  fourth  inter  se.  Cloche^ s  Casey  (rf)  JRabbeth  v. 
Squire.  («)  Then  as  regards  the  effect  of  the  gift  over,  we  submit 
that  the  Master  of  the  Rolls  was  right  in  holding  that  the  cross- 
remainders  to  be  implied  were  cross-remainders  in  tail  between 
the  granddaughters.  The  gift  over  is  in  default  of  issue  of  the 
granddaughters  themselves,,  not  in  default  of  issue  of  their  chil- 
dren, so  the  implied  estates  tail  must  be  in  the  granddaughters, 
and  the  fact  that  express  estates  for  life  are  limited  to  them  does 
not  vary  the  case.  Jarm.  on  Wills,  (^)  Phipard  v.  Mansfield^  (A) 
lAvesey  v.  Harding,  (t)  The  case  is  not  one  in  which  the  refer- 
ential construction  can  be  adopted.     Pride  v.  Fooks.  (A) 

Mr.  HobhotLse^  in  reply. 

Judgment  reserved. 

December  13. 

The  Lord  Justice  Knight  Bruce.  —  In  the  events  which  have 
happened,  namely,  that  Elizabeth,  one  of  the  two  daughters  of 
Richard  Ness,  the  testator  in  this  case,  died  without  having  had 
any  issue ;  that  his   other  daughter,  Faith   Eirby,  and  all   her . 

(a)  3  Myl.  &  Cr.  127,  161.  {g)  VoL  2,  p.  469  (2d  eJ.). 

(6)  6  Sim.  858.  {h)  Cowp.  797. 

(c)  6  East,  628.  (t)    1  R.  &  Myl.  636. 

(d)  Dyer,  330  6.  (*)  3  De  G.  &  J.  262,  280. 
(0  4  De  G.  &  J.  406,  413. 
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children,  are  dead ;  that  only  one  of  those  children, 
*845    *  namely,  Ann  Ness  Atkinson,  had  issue,  and  that  Ann 

Ness  Atkinson  had  two  and  only  two  children,  namely  the 
plaintiff  and  the  defendant  now  before  us,  —  I  think  that,  according 
to  the  true  construction  of  Richard  Ness's  will,  the  plaintiff  and 
the  defendant  became,  on  the  death  of  Elizabeth  Eirby,  whom  I 
understand  to  have  been  the  survivor  of  Mrs.  Faith  Kirby's  chil- 
dren, entitled  to  the  freehold  and  inheritance  of  the  real  estates 
devised  by  that  instrument  as  tenants  in  tail  in  possession  in  equal 
shares,  subject,  of  course,  as  to  the  plaintiff,  to  the  instruments 
which  have  been  executed  by  him,  and,  as  to  the  defendant,  to  the 
instruments  executed  by  her.  My  opinion  accordingly  is,  that  the 
defendant,  as  between  herself  and  the  plaintiff,  is  the  owner  of  an 
undivided  moiety,  and  not  merely  an  eighth,  of  the  estates  in  ques- 
tion. 

The  dispositions  of  one  portion  of  them  cannot  properly  be  con- 
sidered without  considering  also  those  of  the  other,  and  I  acknowl- 
edge that  the  five  concluding  lines  of  the  first  devise,  and  the  words 
"  remainder  to  the  survivors  or  survivor  of  such  children,  and  the 
issue  of  their,  his,  or  her  body  in  tail,  and  in  default  of  issue  of 
my  said  granddaughters,''  contained  in  the  second  devise,  are  in 
my  judgment,  when  read  in  connection  with  the  rest  of  the  will, 

decisive. 

» 

The  Lord  Justice  Turner,  after  stating  the  circumstances  of  the 

case,  and  the  nature  of  the  contention  between  the  parties,  pro- 
ceeded as  follows:  — 

The  first  question  to  be  considered  seems  to  me  to  be,  whether 

the  defendant  Ann  Barton  is  entitled  to  a  moiety  .of  the  estates 

under  the  express  limitations  of  the  will.    That  question  depends, 

as  I  think,  upon  the  meaning  to  be  attached  to  the  word  ^^  such  " 

in  the  clause  "  remainder  to  the  survivors  or  survivor  of 

*  346    such  children  *  and  the  issue  of  their,  his,  or  her  body  in 

tail,"  — ^whether  the  word  "  such  "  in  that  clause  refers  to 
the  children  of  all  the  granddaughters  taken  collectively,  or  to  the 
children  of  each  of  them  taken  severally.  I  have  felt  considerable 
doubt  upon  this  point,  more  especially  with  reference  to  the  expres- 
sion "  such  children  "  in  the  immediately  preceding  clause,  where 
it  must  refer  to  all  the  children  of  all  the  granddaughters ;  but 
upon  the  whole  I  think  that  the  latter  of  tliese  two  clauses  is  so 
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closely  connected  with* the  former  of  them,  and  arises  so  naturally 
out  of  It,  in  order  to  provide  for  survivorship,  which  the  former 
clause  had  not  provided  for,  that  it  would  not  be  a  sound  construc- 
tion to  hold  the  word  '^such"  contained  in  the  latter  clause  to 
extend  to  other  children  than  those  immediately  referred  to  in  the 
former,  that  is  to  say,  children  taking  their  mother's  shares ;  and 
I  am  of  opinioii,  therefore,  that,  so  far  as  this  point  is  concerned, 
the  appellant's  case  cannot  be  maintained. 

The  rights  of  the  parties,  therefore,  in  my  view  of  this  case, 
depend  upon  the  question  as  to  the  cross  remainders  by  implication. 
It  is  plain,  as  it  seems  to  me,  that  cross  remainders  must  be 
implied,  the  estates  being  to  go  over  only  in  default  of  issue  of  all 
the  granddaughters,  and  being  to  go  over  entire  upon  that  event. 
The  sole  question,  therefore,  is,  what  cross  remainders  are  to  be 
implied.  This  is  a  question  which  must,  as  it  seems  to  me,  be 
determined  upon  the  provisions  of  this  particular  will,  taken  in 
connection  with  the  general  principle  upon  which  the  implication 
of  cross  remainders  is  founded.  I  take  that  general  principle  to 
be,  tliat  the  Court,  upon  examining  the  will,  finds  that  there  has 
been  some  omission,  and  it  therefore  introduces  by  implication 
Buch  estates  as  are  necessary  to  supply  the  omission,  having 
regard  in  so  doing  to  the  manifest  intention  of  the  testator 
appearing  by  his  will.  Now  in  this  case  the  estates  *  are  *  347 
only  to  go  over  on  failure  of  the  issue  of  all  the  grand- 
daughters, and  upon  that  event  are  to  go  over  entire.  It  is  to  be 
implied,  therefore,  tliat  whatever  issue  of  granddaughters  there 
may  be,  that  issue  is  to  take  the  estates ;  but  the  will  has  not  pro- 
vided for  this,  for  it  has  not  provided  for  carrying  aver  to  the  issue 
of  any  of  the  .granddaughters  who  may  have  issue  the  shares  of 
any  of  the  granddaughters  who  may  have  no  issue.  Estates, 
therefore,  are  to  be  implied  by  which  these  latter  shares  may  be 
carried  over.  These  estates,  thus  to  be  implied,  may  be  either 
estates  tail  in  the  granddaughters,  with  cross  remainders  between 
them,  or  estates  tail  in  the  children  of  the  granddaughters  with 
cross  remainders  between  such  children,  for  either  of  such  estates 
would  effect  the  purpose  to  be  accomplished ;  but  then  if  estates 
tail  in  the  granddaughters  are  implied,  it  would  be  in  their  power 
to  prevent  the  shares  of  the  estates  limited  to  them  and  their 
children  from  going  over  to  the  children  of  the  other  grand- 
daughters, and  it  would  be  in  their  power  also  to  prevent  the 
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estates  going  over  in  entirety  according  to  the  ulterior  limitations, 
and  thus  in  both  respects  to  defeat  the  plain  intentions  of  tlie  will. 
Looking  at  the  case,  therefore,  upon  principle,  and  upon  the  pro- 
visions of  this  particular  will,  the  Court  ought  not,  I  think,  to 
imply  cross  remainders  between  the  granddaughters,  but  ought  to 
imply  them  between  the  children  of  the  granddaughters,  —  an  impli- 
cation which,  so  far  from  defeating,  would  further,  the  purposes 
of  the  will. 

The  Master  of  the  Rolls,  however,  seems  to  have  considered 
that  the  authorities  precluded  him  from  making  this  latter  impli- 
cation, and  he  has  referred  particularly  to  Clache^s  Case  (a) 

*  348    and  to  Rahheth  v.  *  Squire  (6)  as  so  precluding  him,  those 

cases  being  considered  by  his  Honor  to  have  established, 
that  the  general  rule,  that  cross  remainders  are  to  be  implied 
w;here  there  is  a  devise  to  two  or  more  in  tail  with  a-  devise  over 
in  case  they  die  without  issue,  does  not  apply  where  there  is  an 
express  direction  to  insert  cross  remainders  between  the  same 
objects  in  different  events  under  different  circumstances.  His 
Honor  has  also  referred  to  Vanderplank  v.  Kivg  (c)  for  the  purpose 
of  distinguishing  it.  Of  course,  if  any  such  limitation  of  the  gen- 
eral rule  is  established  by  authority,  I  should  be  most  unwilling 
to  disturb  it,  but  the  cases  do  not  appear  to  me  to  establish  it ; 
Clache's  Case,  which  has  been  treated  as  the  leading  authority 
on  the  point,  does  not,  as  I  read  it,  lay  down  that  this  suggested 
limitation  of  the  general  rule  applies  to  all  cases  or  even  generally. 
It  is  to  be  observed  that  in  that  case  there  was  an  express  limita- 
tion over  (which  is  not,  I  perceive,  noticed  in  the  statement  of  the 
case  contained^in  Mr.  Jarman's  work  on  Wills,  or  in  Powell  on 
Devises  on  which  that  work  was  founded)  in  case  the  daughter, 
upon  whose  death  the  question  arose,  should  die  having  no  chil- 
dren, and  it  was,  I  think,  upon  that  express  limitation  over,  and 
not  upon  a  cross  remainder  having  been  before  created  in  a  differ- 
ent event  and  under  different  circumstances,  the  decision  pro- 
ceeded. That  case,  indeed,  decided  that  a  cross  remainder  could 
not  be  implied  against  an  express  limitation ;  but  as  to  the  point 
in  question,  it  cannot,  I  think,  be  considered  to  go  further  than 
that  the  creation  of  the  cross  remainder  in  the  different  event  and 
under  the  different  circumstances,  might  so  indicate  the  intention 

(a)  Dyer,  330  b.  (c)  3  Hare,  1. 

(b)  4  De  G.  &  J.  406. 
[274] 


ATKINSON  V.  BARTON.  *  348 

of  the  testator,  as  to'  prevent  a  cross  remainder  being  implied, 
according  to  the  general  rule,  from  the  gift  over  in  case  all 
the  devisees  *  should  die  without  issqe ;  but  this,  of  course,  *  349 
would  be  a  question  of  intention,  to  be  judged  of  upon  the 
whole  will  and  not  upon  any  single  disposition  contained  in  it. 
That  the  point  now  in  question  was  considered  as  open  to  doubt, 
notwithstanding  the  decision  in  Clache^B  CasBj  is  evident  from  a 
passage  in  Powell  on  Devises,  p.  608,  in  which  doubts  are  expressed 
whether  Clache^s  Case  would  be  followed  (a  passage  which  is 
omitted  in  Mr.  Jarman's  book  on  Wills,  in  consequence  probably 
of  the  decision  in  Rahheih  v.  Squire),  So  far,  indeed,  from  Cloche^ s 
Case^  being  considered  to  rule  the  point  in  question,  there  is  a 
very  strong  intimation  in  Vanderplank  v.  King  of  Sir  Jambs  Wig- 
bam's  opinion  against  the  general  rule  being  limited  according  to 
the  view  suggested  in  Clache's  Case;  and  with  respect  to  the  case 
of  Rahheih  v.  Squire,  assuming  it  as  I  do  to  have  been  properly 
decided  upon  the  construction  of  the  particular  will  which  was 
there  under  consideration,  I  do  not  think  it  can  be  considered  as 
establishing  any  general  rule  applicable  to  all  cases. 

The  result  of  the  cases  appears  to  me  to  be  this :  cross  remain- 
ders are  to  be  implied  or  not  to  be  implied  according  to  the  inten- 
tion. The  circumstance  of  such  remainders  having  been  created 
between  the  same  parties  in  particular  events  is  a  circumstance  to 
be  weighed  in  determining  the  intention,  but  is  not  decisive  upion 
it.  In  this  case  the  cross  remainders  created  are  between  the 
children  of  the  several  daughters  in  the  several  fourths,  and  I  do 
not  think  that  the  express  creation  of  such  remainders  in  the  sev- 
eral fourths  is  sufficient  to  outweigh  the  implication  to  be  derived 
from  the  other  dispositions  of  the  will,  that  cross  remainders  were 
intended  as  to  the  entire  fpurths.  Such  remainders  would  only 
come  in  upon  failure  of  the  issue  of  each  daughter,  and 
would  not,  therefore,  interfere  with  the  *  express  dispositions  *  350 
in  favour  of  the  children  of  each,  but  it  was  observed  that 
the  effect  of  implying  the  cross  remainders  in  the  entire  fourths 
would  be  to  let  in  the  children  of  the  granddaughters  in  the  life- 
times of  their  mothers,  and  this  would  be  so,  unless  cross  remain- 
ders were  to  be  implied  between  the  granddaughters  also,  —  an 
implication  which,  to  say  the  least,  would  be  open  to  much  diffi- 
culty,  but  having  regard  to  the  plain  intent  that  the  children  of 
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the  granddaughters  should  take  the  inheritance,  I  think  but  little, 
if  any,  weight  is  due  to  this  objection. 

Upon  the  whole,  therefore,  with  all  deference  to  the  opinion  of 
the  Master  of  the  Bolls,  my  opinion  is,  that,  upon  the  construction 
of  this  will  cross  remainders  must  be  implied  between  the  children 
of  the  granddaughters ;  and  the  appellant  Mrs.  Barton  is,  therefore, 
entitled  to  a  moiety  of  the  estate,  (a) 


In  the  Matter  of  ISABELLA  DENBY,  a  Lunatic ; 

AND 

In  the  Matter  of  AN  ACT  FOR  BETTER  SECURING  TRUST 
FUNDS,  AND  FOR  THE  RELIEF  OF  TRUSTEES, 

1861.    December  13.    Before  the  Lobds  Jubticxs. 

A  legacy  "  to  my  friend  J.  8.,  of  M.,  banker^s  clerk,  and  one  of  the  exeoulors 
of  this  my  wiil/^  held  not  conditional  on  the  acceptance  of  the  office  of  exec- 
utor. 

Isabella  Denbt,  by  will  dated  the  8d  of  November,  1847,  gave 
to  her  friend  Mr.  John  Pearson  of  Marsden  Square,  Manchester, 

the  sum  of  50/.,  and  to  his  daughter  Mary  Anne  Pearson,  a 
*  361    sum  of  *  60/.,  with  a  bequest  over  to  Henry  Pearson  if  *M. 

A.  Pearson  should  die  in  the  lifetime  of  the  testatrix.  The 
testatrix  then  gave  a  legacy  to  Joseph  Smith  in  these  terms :  — 

'^  I  also  give  End  bequeath  to  my  friend  Mr.  Joseph  Smith,  also 
of  Manchester,  banker's  clerk,  and  one  of  the  executors  of  this 
my  will,  the  sum  of  60/. ;  and  I  direct  that  these  three  legacies  be 
paid  out  of  any  property  I  may  die  possessed  of." 

The  testatrix  then,  after  making  various  dispositions,  appointed 
the  above-named  John  Pearson  and  Joseph  Smith  the  executors  of 

(a)  This  decision  was  reversed  in  the  House  of  Lords  (10  H.  L.  Caa.  SIS), 
but  as  the  reasons  given  for  the  reversal  do  not  bear  upon  the  question,  whetlier 
an  express  limitation  of  cross  remainders  necessarily  excludes  any  implication 
of  further  cross  remainders  between  the  same  objects,  it  is  considered  desirable 
to  report  the  case. 
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her  will.  Joseph  Smith  upon  the  death  of  the  testatrix  renounced 
probate ;  and  one  of  the  questions  which  arose  was,  whether  he 
thereby  forfeited  his  legacy. 

Mr.  0-earge  Lake  Biusell,  for  the  legal  personal  representative, 
contended  that  the  legacy  was  conditional  on  the  acceptance  of 
the  executorship.    Stachpoole  y.  Howdly  (a)  Beedy.  Devaynes,  (b) 

Mr.  Snape^  for  Joseph  Smith,  referred  to  Cockerell  v.  Barber^  (c) 
Dix  V.  Beedj  (d)  and  Burgess  v.  Burgess,  (e) 

Their  Lordships  held  that  the  legacy  was  payable. 


♦HUGHES  V.  THE  CHESTER  AND  HOLYHEAD  RAIL-  *  362 
•     WAY  COMPANY. 

1861.    Norember  22,  25.    December  10,  20.    Before  the  Lords  Justices. 

By  a  clause  in  a  railway  Act,  after  reciting  to  the  effect  that  the  proposed  line 
skirted  the  sea  and  would  obstruct  the  traffic  between  the  sea  and  the  lands 
on  its  shore,  and  so  deprive  the  lands  of  their  natural  advantages  of  position 
as  respected  the  sea,  and  that  the  lands  abounded  with  minerals,  which  in 
some  cases  belonged  to  persons  not  owners  of  the  surface,  and  were  well 
situated  for  manufactories  and  other  purposes  of  commerce,  and  that  it  was  desir- 
able to  give  facilities  of  access  between  the  lands  and  the  sea,  and  from  the 
-  sea  and  the  lands  on  the  seaward  side  of  the  line  to  parts  inland :  it  was 
enacted  to  the  effect  that  the  owners  or  occupiers  of  any  lands,  manufactories, 
or  mines,  lying  near  or  adjoining  the  railway,  and  in  parts  adjacent,  might  at 
any  time  make  any  railways  across  the  railway  (not  crossing  it  on  a  level) 
and  use  them  '*  for  the  benefit  of  themselves  and  of  all  and  every  other  per- 
son and  persons  to  whom  they  or  any  of  them  may  from  time  to  time  give 
leave,  and  in  such  way  and  for  such  purposes  as  they  or  any  of  them  may 
require."  A  neighbouring  land-owner  proposed  to  ^^onstruct  a  railway  on  his 
own  land  and  to  carry  it  under  the  company^s  railway,  and  to  use  it  as  a 
public  railway  for  general  traffic.  Hdd,  that  he  was  entitled  so  to  do,  and 
that  the  clause  in  the  Act  did  not  restrict  the  use  of  the  cross  railway  to  pur- 
poses connected  with  the  more  convenient  enjoyment  of  the  neighbouring 
lands. 


(a)  13  Ves.  417.  (d)  1  Sim.  &  Stu.  237. 

(6)  3  Bro.  C.  C.  95.  (e)  1  Coll.  367. 

(c)  2  Buss.  685. 

[277] 


*  352  CASES  IN  CHANCERT. 

This  was  an  appeal  by  the  plaintiff  from  so  much  of  a  decree  of 
Vice-Chancellor  Kindersley  as  declared  that  he  was  not  entitled 
to  use  a  railway  to  be  made  by  him,  for  the  purpose  of  conveying 
or  carrying  goods  as  a  public  carrier,  charging  fares  or  tolls,  and 
also  from  so  much  of  the  decree  as  gave  him  no  costs  of  suit. 

The  Chester  and  Holyhead  Railway  Company  was  incorporated 
by  an  Act  7  &  8  Vict.  c.  65,  and  the  334th  section,  on  the  con- 
struction of  which  the  dispute  in  the  present  case  turned,  was  as 
follows :  — 

"  And  whereas  the  line  of  the  said  intended  railway  skirts  the 
margin  of  the  estuary  of  the  Dee  and  St.  George's  Channel,  in 
the  counties  of  Flint,  Denbigh,  and  Caernarvon,  between  the  cities 
of  Chester  and  Bangor,  which  will  have  the  effect  of  obstructing 
tlie  free  intercourse  and  traffic  between  the  lands  on  the 
*  353    banks  of  the  *  said  estuary  and  channel  and  the  sea,  and  so 
depriving  such  lands  of  their  natural  advantages  of  position 
as  respects  the  said  estuary  and  channel;  and  whereas  the  said 
lands  abound  with  coal  and  other  minerals,  and  stones  suitable  for 
quarries,  which  latter,  in  some  instances  belong  to  and  are  the 
property  of  persons  not  the  owners  of  the  surface  of  such  lands 
and  hereditaments,  and  are  also  well  situated  for  the  erection  of 
works  and  manufactories,  and  for  other  purposes  of  commerce, 
and  it  is  desirable  to  give  facilities  of  access  between  the  said 
lands  and  the  sea,  and  from  the  sea  and  the  lands  on  the  lower  or 
sea-side  of  the  said  line  of  railway  to  parts  inland :  be  it  therefore, 
enacted,  that  nothing  herein  contained  shall  extend  to  prevent  the 
owner  or  owners,  lessee  or  lessees,  occupier  or  occupiers,  for  the 
time  being,  of  any  lands,  tenements,  hereditaments,  buildings, 
warehouses,  manufactories,  works,  coal,  and  other  mines,  minerals 
or  quarries,  lying  near  to  or  adjoining  the  said  railway,  and  in 
parts  adjacent,  at  any  future  time  or  times,  and  from  time  to  time 
hereafter  as  occasion  shall  be  and  require,  from  making  any  rail- 
ways, tram^  or  other  roads,  ways,  approaches,  or  watercourses 
across  the  said  railway  hereby  authorized  to  be  made,  so  that  any 
such  railways,  tramroads,  and  other  roads,  approaches,  and  water- 
courses in  every  instance  be  taken  above  or  below  such  line  of 
railway,  and  to  use  such  railways,  tramroads,  or  other  roads,  ways, 
approaches,  and  watercourses  for  the  benefit  of  themselves  and  of 
all  and  every  other  person  and  persons  to  whom  they  or  any  of 
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ihem  may  from  time  to  time  give  leave,  and  in  such  way  and  for 
such  purposes  as  they  or  any  of  them  may  require,  so  that  any 
such  railway,  tramroad,  roadway,  approach,  or  watercourse  do  no 
injury  to,  and  do  not  prevent  the  free  passage  over,  upon,  and 
along,  the  said  railway  hereby  authorized  to  be  made  by  the 
said  company,  and  so  that  all  the  works  "^connected  with  *  854 
the  passing  thereof  over  or  under  the  said  railway,  be  done 
under  the  superintendence  and  to  the  satisfaction  of  the  engineer 
for  the  time  being  of  the  said  company,  and  according  to  plans  to 
be  approved  by  him ;  and  the  said  company  shall  not  be  entitled 
to  demand,  have,  or  receive  any  tonnage  or  compensation  what- 
soever for  the  making  of  such  way  or  the  passing  of  any  goods, 
persons,  horses,  carts,  and  carriages,  mines,  minerals,  goods, 
merchandise,  or  other  matters  and  things,  along  any  such  railway, 
tramroad,  way,  or  approach,  or  compensation  for  any  watercourse 
so  to  be  made  across  the  said  line  of  railway  hereby  authorized  to 
be  made." 

The  plaintiff,  who  was  a  large  land-owner,  was  entitled  to  a  farm 
called  Foryd  Fawr  Farm,  in  Denbighshire,  adjoining  the  sea  on  the 
north,  and  to  considerable  property  adjoining  this  farm  on  the 
landward  side.  The  railway  of  the  defendants  was  constructed 
for  a  considerable  distance  through  this  farm,  from  east  to  west, 
thus  dividing  the  farm  into  two  parts,  and  materially  interfered 
with  the  communication  between  the  sea  and  the  plaintiff's  land 
on  the  south  of  the  railway,  and  between  the  plaintiff's  lands  on 
the  opposite  sides  of  the  railway. 

The  plaintiff,  in  1859,  gave  the  defendants  notice  of  his  wish  to 
construct  a  railway  across  and  under  the  defendants'  railway  at 
Foryd,  under  the  powers  given  him  by  the  334th  section.  This 
railway  was  to  be  entirely  constructed  on  the  plaintiff's  own  land, 
except  where  it  crossed  the  defendants'  line.  A  correspondence 
took  place  on  the  subject,  and  the  defendants  finding  that  the 
plaintiff  intended  to  use  the  railway,  not  only  for  conveying  his  own 
minerals  and  goods,  and  for  other  purposes  connected  with 
the  convenient  enjoyment  *  of  his  own  lands,  but  also  for  *  855 
the  purposes  of  general  traffic  as  a  conveying  line,  refused 
to  allow  it  to  be  made.  The  plaintiff  thereupon  filed  his  bill  to 
have  it  declared  that  he  was  entitled  to  make  his  railway,  and  for 
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an  injunction  to  restrain  the  company  from  interfering  with  the 
making  of  it. 

The  cause  was  heard  before  Yice-Ghancellor  Eindebslet,  a&- 
sisted  by  Mr.  Justice  Willbs  and  Mr.  Baron  Channell.  Mr. 
Justice  WiLLES  was  of  opinion  that  the  plaintiff  would  be  entitled 
to  use  his  railway  for  all  lawful  purposes,  but  the  Vice-Chancellor 
and  Mr.  Baron  Channell  were  of  opinion  that  he  would  only  have 
a  limited  right  of  user.  The  Vice-Chancellor  accordingly  made  a 
decree  (a)  establishing  the  right  of  the  plaintiflF  to  make  the  rail- 
way, and  granting  a  perpetual  injunction  to  restrain  the  defendants 
from  preventing  his  making  it,  but  declaring  that  he  was  not 
entitled  to  use  such  railway  so  made  or  to  be  made  by  him  for  the 
purpose  of  conveying  or  carrying  passengers  or  goods  as  a  public 
carrier,  charging  fares  and  tolls. 

Mr.  OlassBj  Mr.  Qiffardy  Mr.  Melltah,  and  Mr.  BrUtowe,  for  the 
appellant.  —  The  question  is,  for  what  purposes  the  plaintiflF  is 
entitled  to  use  his  railway,  which  it  is  admitted  that  he  was  en- 
titled to  make.  This  turns  on  the  construction  of  the  company's 
Act,  7  4  8  Vict.  c.  65,  §  384.  The  plaintiff's  railway  is  wholly  on 
his  own  land,  except  where  it  crosses  the  defendants'  railway. 
Before  the  Act  he  might  have  made  a  railway  in  any  direction  over 
his  own  ground,  and  have  charged  for  the  use  of  it.  Is  this  right 
taken  away  by  the  Act  ?    He  might  have  made  a  railway 

♦  856   for  any  purposes  he  pleased  over  his  own  land,  *  even 

alongside  the  company's  line.  The  Act  contains  no  restric- 
tions as  to  his  right  of  taking  tolls,  though  a  restriction  is  imposed 
on  the  company's  doing  so.  The  company's  Act,  which  interferes 
with  private  rights,  is  not  unnecessarily  to  be  construed  so  as  to 
make  it  take  away  any  rights  of  the  land-owner  further  than  was 
necessary  for  the  purposes  of  the  Act.  Where  a  prohibition  or 
restriction  upon  the  land-owner  was  intended,  it  is  expressed. 
The  object  of  the  884th  clause  was  not  to  create  a  new  right,  but 
to  reserve  to  the  land-owner  his  previous  rights,  and  the  onus  is  on 
the  company  to  show  that  he  cannot  use  a  railway  on  his  own 
land  for  any  purpose  he  pleases.  His  using  the  railway  for  public 
traflSc  is  no  burden  on  the  company,  and  they  could  not  prove 

(a)  1  Drew.  &  Sm.  524. 
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damage  if  they  brought  an  action,  for  their  Act  does  not  give  them 
any  monopoly.  In  the  absence  of  negative  words,  how  can  the 
rights  of  the  land-owner  be  confined  in  the  way  the  company  con- 
tends? There  is  no  rule  of  public  policy  against  the  plaintiff. 
3  A  4  Vict.  c.  97 ;  6  &  6  Vict.  c.  56. 

The  Solicitor-General  (Sir  R.  Palmer),  Mr.  Speedy  and  Mr. 
Millar y  for  the  company.  —  It  is  contended  for  the  plaintiff  that 
the  intention  of  the  legislature  was  to  give  the  company  certain 
powers  for  the  purposes  of  their  undertaking,  leaving  the  rights  of 
the  land-owners  in  all  other  respects  unaffected.  But  the  reserva- 
tion, apart  from  which  the  plaintiff  could  not  make  his  railway,  is 
introduced  by  a  preamble,  showing  that  it  was  inserted  for  a  special 
reason,  and  was  intended  only  to  apply  for  the  purpose  of  preserv- 
ing to  the  land-owners  the  specific  advantages  there  mentioned. 
It  is  contended  that  the  burden  lies  on  us  to  show  why  the  plain- 
tiff should  not  do  what  he  pleases  on  his  own  land  ;  but  where  his 
railway  crosses  ours,  he  is  not  on  his  own  land ;  the  con- 
veyance to  us  gave  us  the  freehold,  and  the  *  plaintiff  has  *  357 
only  an  easement,  the  extent  of  which  must  be  defined  by 
the  clause  which  reserves  it.  Durham  and  Sunderland  Railway 
Company  v.  Walker,  (a)  On  the  834th  section  there  are  three 
points :  Who  are  the  persons  to  whom  the  right  is  given  ?  what  is 
the  subject  in  which  it  is  given  ?  and  what  is  the  extent  of  the 
right  given  ?  The  right  is  given  to  the  owners,  lessees  or  occupi- 
ers of  lands  lying  near  to  or  adjoining  the  railway ;  it  is  given 
solely  with  reference  to  their  position  ;  it  only  extends  to  what  is 
near  the  railway.  It  could  not  be  intended  to  give  the  owner  of 
every  scrap  of  property  near  the  line  the'  right  to  make  a  public 
railway  across  that  of  the  company.  According  to  the  construc- 
tion for  which  the  plaintiff  contends  the  preamble  is  surplusage. 
We  contend  that  it  is  explanatory.  The  word  "  require  "  is  prop- 
erly to  be  construed  "  have  need  of  in  respect  of  their  lands." 
Farrow  v.  Vanaitiart.  (i)  The  Act  must  be  construed  according 
to  the  same  principles  as  a  deed,  the  clause  in  question  relating  to 
private  rights.  Durham  and  Sunderland  Railway  Company  v. 
Walker y  (a)  Dand  v.  Kingscote.  (c)     Here  the  object  of  the  clause 

(a)  2  Q.  B.  940,  967.  (c)  6  M.  &  W.  174.  197. 

(b)  1  Bailw.  Cas.  609. 
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was  to  furnish  means  of  access  to  particular  lands ;  the  words 
"  as  occasion  shall  be  and  require  "  clearly  show  this,  if  the  pre- 
amble be  looked  to.  The  lands  adjoining  the  railway  were  the 
dominant  tenements,  the  railway  was  made  the  servient  tenement, 
and  an  easement  was  granted,  which,  were  it  granted  by  deed, 
must  be  limited  by  the  purposes  of  the  dominant  tenements.  Thus 
a  watercourse  could  not  be  made  for  draining  distant  lands.  Lauh 
ton  V.  Ward^  (a)  Durham  and  Sunderland  Railway  Company  v. 
Wdker,  (i)  Allan  v.  Gomme.  (c)  The  Acts  3  &  4  Vict.  c.  97, 
and  5  &  6  Vict.  c.  55,  place  railways  on  such  a  footing,  tliat 

*  3^58   it  cannot  have  been  the  *  intention  of  the  legislature  to 

allow  a  railway  for  the  general  conveyance  of  passengers 
to  be  made  under  the  clause  now  in  question.  The  308th,  346th, 
358th,  and  327th,  sections  of  the  Act  are  in  our  favour. 

Mr.  GHa8sej  in  reply.  —  The  Act  is  to  be  construed  favourably  for 
us.  Our  rights  were  intended  to  be  interfered  with  so  far  only  as 
was  necessary  for  the  construction  and  convenient  working  of 
the  defendants'  railway.  "  Require  "  is  therefore  to  be  construed 
^'  ask  or  demand."  The  intention  of  the  clause,  to  be  collected 
from  its  language,  is  to  preserve  to  the  lands  about  the  railway  all 
advantages  arising  from  their  position.  The  cases  of  dominant 
and  servient  tenement  do  not  apply,  for  there  the  surface  rights 
are  interfered  with,  here  they  are  not ;  for  we  are  only  making  a 
railway  on  a  lower  level,  which  does  not  interfere  in  substance  with 
the  rights  of  the  railway  company,  who,  in  fact,  are  only  owners  of 
the  surface,  the  mines  being  in  the  plaintiflF.  Farrow  v.  VansiUartj 
and  Durham  and  Sunderland  Railway  Company  v.  Walker ^  do  not 
apply,  for  they  were  cases  between  landlord  and  tenant. 

Judgment  reserved. 

December  20. 

The  Lord  Justice  Knight  Bruce.  —  Upon  this  appeal,  an  appeal 
by  the  plaintiffs  from  the  decree  in  the  cause  pronounced  by  the  Vice- 
Chancellor  Kindersley  on  the  11th  of  June  last,  the  only  questions 
argued  have  been,  first,  whether  the  declaration  now  contained  in 

(a)  1  Ld.  Raym.  75.  (c)  11  Ad.  &  El.  759.  772. 

(6)  2  Q.  B.  940,  967. 
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it,  that  the  plaintiff  is  not  entitled  to  use  his  railway  (the  subject 
of  the  litigation)  for  the  purpose  of  conveying  or  carrying  passen- 
gers or  goods  as  a  public  carrier,  charging  fares  or  tolls,  ought  to 
be  omitted,  and,  secondly,  what  ought  to  be  done  as  to  the 
costs  of  the  *  suit,  his  Honor  having  given  none  on  either  *  359 
side.  On  the  hearing  the  Yice-Ghancellor  had  the  assist- 
ance of  Mr.  Justice  Willes  and  Mr.  Baron  Channell.  The  case 
as  so  heard,  and  the  able  opinions  upon  it  delivered  by  those  three 
learned  Judges,  of  whom  "Mr.  Justice  Willes  differed  from  the 
others,  have  been  fully  reported  by  Mr.  Drewry  and  Mr.  Smale, 
whose  report  was  in  the  hands  of  the  learned  counsel  in  the  cause 
when  it  was  argued,  well  and  elaborately  argued,  before  us,  in  and 
after  Michaelmas  term  last.  Mr.  Justice  Willes  considered  that 
the  disputed  declaration  ought  not  to  be  in  the  decree ;  Mr. 
Baron  Channell  and  the  Vice-Chancellor  that  it  ought  to  be  there, 
—  the  point  depending,  I  apprehend,  altogether  on  the  true  con- 
struction of  the  834th  section  of  an  Act  of  Parliament,  intituled 
"  An  Act  for  making  a  Railway  from  Chester  to  Holyhead,"  which 
received  the  royal  assent  on  the  4th  of  July,  1844.  The  dispute 
before  us  is  one  strictly  civil,  concerning  mere  rights  of  private  prop- 
erty between  the  plaintiff  and  defendants,  and  the  declaration,  if,  as 
one  upon  a  matter  strictly  civil  concerning  mere  rights  of  private 
property  claimed  by  the  plaintiff  against  the  defendants  or  by  them 
against  him,  it  is  not  rendered  necessary  or  not  supported  by  that 
section,  must,  I  think,  be  dropped.  Does,  then,  or  will  such  a  mode 
of  using  or  employing  the  plaintiff's  railway  as  the  declaration  pro- 
hibits, do  an  "  injury  "  (in  the  language  of  the  834th  section), — do 
an  injury  to  the  railway  of  the  Chester  and  Holyhead  Railway 
Company,  within  the  meaning  of  the  834th  section,  or  prevent  the 
free  passage  over,  upon,  and  along  it?  That  question  must,  I 
think,  be  answered  in  the  negative.  But  is  such  a  mode  of  using 
or  employing  the  plaintiff's  railway  nevertheless  forbidden  by  the 
section,  containing  as  it  does  the  recitals  with  which  it  commences, 
and  containing  also  as  it  does  the  word  "  require,"  more 
than  *  once  to  be  found  in  it,  and  the  word  "  occasion "  ?  ♦  360 
This  question  likewise  must,  as  I  conceive,  be  answered 
negatively;  and,  agreeing  with  the  conclusion  of  Mr.  Justice 
Willes,  I  consider  that  the  declaration  already  mentioned  to  which 
the  plaintiff  objects  should  be  taken  out  of  the. decree.  With 
regard  to  the  costs  of  the  suit,  my  learned  brother  being  on  that 
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point  of  opinion  with  the  decree,  and  being  also  of  opinion  that 
there  should  be  no  costs  of  the  appeal  on  either  side,  I  need  not 
nor  shall  saj  any  thing.  We  agree  that  the  deposit  should  be 
returned. 

The  Lord  Justice  Turner.  —  This  is  a  question  upon  the  con- 
struction of  the  834th  section  of  the  company's  Act.  The  Vice- 
chancellor  Sir  Richard  Kindersley  has,  with  the  concurrence  of 
Mr.  Baron  Ghahnell,  but  in  opposition  to  the  opinion  of  Mr. 
Justice  Willes,  held,  upon  the  construction  of  that  section,  that 
the  plaintiff  is  not  entitled  to  use  the  railway  made  by  him  for  the 
purpose  of  canying  or  conveying  passengers  or  goods  as  a  publio 
carrier,  charging  fares  or  tolls,  and  has  declared  accordingly  by  his 
decree.  The  appeal  before  us  is  by  the  plaintiff  from  this  part  of 
the  decree,  and  also  from  so  much  of  it  as  gives  no  costs  of  the 
suit. 

The  principal  question  of  course  is  the  question  of  construction. 
In  the  course  of  the  argument  before  us,  reference  was  made  to 
several  other  sections  of  the  Act  besides  the  884th ;  but  all  the 
Judges  who  have  had  this  case  under  their  consideration  have 
thought,  and  I  agree  in  that  opinion,  that  those  other  sections 'do 
not  materially  bear  upon  the  point  we  have  to  decide,  and  they  may 
therefore  be  laid  out  of  the  case.    The  case  too  has  been  so 

•  861    recently  argued,  that  it  is  unnecessary  *  to  recapitulate  the 

facts,  more  especially  as  the  section  we  have  had  to  consider 
seems  of  itself  to  be  sufficient  to  show  the  nature  of  the  question 
we  have  to  decide. 

In  construing  this  section,  it  may  be  well,  in  the  first  place,  to 
consider  the  rule  which  ought  to  be  applied  to  the  construction  of 
the  Act.  This  is  an  Act  which  interferes  with  private  rights  and 
private  interests,  and  it  ought,  therefore,  according  to  all  the 
decisions  upon  the  subject,  to  receive  a  strict  construction,  so  far  as 
those  rights  and  interests  are  concerned.  This  is  so  clearly  the 
doctrine  of  .the  Court,  that  it  is  unnecessary  to  refer  to  cases  upon 
the  point.  They  might  be  cited  almost  without  end.  Supposing, 
however,  the  general  rule  as  to  the  construction  of  Acts  of  this 
description  to  be  less  settled  than  I  take  it  to  be,  this  particular  Act 
seems  to  me  to  afford  strong  grounds  for  applying  the  rule  of  strict 
construction  against  the  company.  The  section  which  we  have  to 
consider  provides  that  no  injury  is  to  be  done  to  the  railway,  and 
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that  the  free  passs^  over,  upon,  and  along  it  is  not  to  be  prevented. 
To  the  extent  in  which  the  public  interest  is  conoemed,  that  inter- 
est is  thus  secured  ;  and  we  cannot,  I  think,  impute  to  the  legislat- 
ure, in  an  Act  of  this  nature,  an  intention,  which  is  not  expressed 
in  the  Act,  to  prefer  the  private  interests  of  the  shareholders  in  the 
railway  in  respect  of  the  profits  to  be  derived  from  it,  over  the  private 
interests  of  the  land-owners  in  respect  of  the  profits  to  be  derived 
from  their  lands.  So  far,  therefore,  as  the  question  depends  upon 
the  general  construction  of  the  Act*,  I  think  the  construction  ought 
to  be  in  favour  of,  and  not  against,  the  plaintiff. 

Passing  from  the  general  construction  of  the  Act  to  the  particu- 
lar section  under  consideration,  the  case  has  been  argued 
upon  the  principles  applicable  to  cases  of  *  exception,  of  *862 
reservation,  and  of  easement ;  but  to  decide  the  case  upon 
any  such  grounds  would  be  to  lay  out  of  consideration  the  scope  and 
purpose  of  the  Act.  The  case  ought,  in  my  opinion,  to  be  decided 
upon  the  intention  of  the  legislature,  to  be  collected  from  the  gen- 
eral purpose  of  the  Act,  and  from  the  provisions  of  the  particular 
section  on  which  the  question  depends,  and  not  upon  the  general 
rules  which  may  apply  to  cases  of  another  and  a  different  description. 
What  I  have  already  said  is,  I  think,  sufficient  to  indicate  my  opin- 
ion as  to  the  intention  to  be  collected  from  the  general  purpose  of 
the  Act.  It  remains,  therefore,  only  to  consider  the  provisions  of 
the  particular  section.  In  considering  those  provisions,  it  must,  I 
think,  be  admitted  that  the  recitals  ought  to  be  taken  into  consid- 
eration,* for  whether  they  do  or  do  not  indicate  the  full  purpose  for 
which  the  enactment  was  made,  they  undoubtedly  indicate  one  of 
the  purposes  —  and  it  may  not  be  going  too  far  to  say,  the  princi- 
pal purpose  —  on  which  it  was  founded.  I  will  therefore  first 
consider  the  recitals.  They  are  two.  First,  that  the  railway  will 
obstruct  the  intercourse  between  the  lands  on  the  banks  of  the 
estuary  and  channel  and  the  sea,  and  thus  deprive  those  lands  of 
their  natural  advantages  of  position  as  respects  the  estuary  and 
channel ;  and,  secondly,  that  it  is  desirable  to  give ,  facility  of 
access  between  those  lands  and  the  sea,  and  from  the  sea  and 
the  lands  on  the  lower  or  sea-side  of  the  line  to  parts  inland. 
With  respect  to  both  these  recitals,  it  is  to  be  observed,  that  they 
do  not  apply  to  any  particular  lands,  but  that  they  extend  to  all 

>  8ee  Kerr  Inj.  801. 
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lands  on  the  banks  of  the  estuary  and  channel  between  Chester 
and  Bangor,  where  the  line  of  the  railway  skirts  the  margin  of 
the  estuary ;  and  that  it  is  evident,  therefore,  that  they  have  no 
reference  to  any  particular  inland  communication. 

*  868       *  Then  as  to  the  first  recital,  it  is  in  these  terms  —  [His 

Lordship  read  the  recital.]  This  recital,  therefore,  points 
to  intercourse  —  and,  as  it  is  expressed  in  the  Act,  free  intercourse 
—  between  all  the  lands  on  the  bank  and  the  sea ;  and  pointing, 
as  it  does,  to  free  intercourse,  it  certainly  indicates  no  intention 
to  limit  the  nature  of  that  intercourse.  It  was  said,  however,  on 
the  part  of  tlie  company,  that  the  intercourse  thus  pointed  at  is 
only  between  the  lands  onthe  bank  and  the  sea,  and  that  the  inten- 
tion is  thus  indicated  that  the  right  of  access  to  the  sea  should  not 
be  afforded  to  lands  lying  beyond  and  further  inland  than  those 
upon  the  bank.  I  think,  however,  that  this  argument  cannot  be 
maintained  to  the  extent  to  which  it  was  attempted  to  push  it,  for 
although  it  cannot,  of  course,  have  been  the  intention  of  the  Act 
to  give  to  the  inland  proprietors  or  persons  interested  in  their 
lands  a  right  to  pass  over  the  lands  of  the  owners  on  the  bank 
without  their  consent,  it  was  before  the  passing  of  the  Act  compe- 
tent to  these  latter  owners  to  grant  such  a  right  on  any  terms 
which  they  might  thmk  fit.  They  might  agree  to  grant  the  right 
at  so  much  per  head  for  every  passenger,  or  so  much  per  ton  for 
every  ton  of  goods,  and  the  power  to  grant  such  rights  is  most 
valuable,  more  especially  in  mining  districts,  such  as  this  district 
appears  to  be.  This,  as  it  seems  to  me,  was  one  of  the  natural 
advantages  of  the  position  of  the  lands  on  the  bank,  and  the  recital 
is  express  that  those  lands  were  not  to  be  deprived  of  tlieir  natural 
advantages  of  position.  With  all  possible  respect,  therefore,  to 
the  opinions  which  have  been  expressed  upon  tlie  point,  it  seems 
to  me  that  this  first  recital,  to  say  the  least  of  it,  does  not  at  all 
assist  the  case  of  the  company. 

Then  as  to  the  second  recital.     It  is  in  these  terms  —  [His 
Lordship  read  it.]     It  is  here  to  be  observed,  that  the  lands 

*  364    described  as  abounding  with  coals  and  minerals,  *  and  as 

well  situated  for  purposes  of  commerce,  are  clearly  lauds 
both  on  the  higher  or  land  side  of  the  railway  and  on  the  lower  or 
sea  side  of  it,  and  that  the  mines  under  these  lands  are  described 
as,  in  some  instances,  not  belonging  to  the  owners  of  the  surface ; 
and  that  what  is  said  to  be  desirable  is,  to  give  facilities  of  access 
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between  the  said  lands  and  the  sea,  and  from  the  sea  and  the  lands 
on  the  lower  or  sea  side  of  the  line  of  railwaj  to  parts  inland. 
Here,  again,  the  purpose  expressed  of  giving  facilities  of  access 
between  the  lands  on  the  hank  and  the  sea,  was  relied  upon  on 
the  part  of  the  company  as  indicating  the  same  intention  as  was 
said  on  their  part  to  be  indicated'  by  the  first  recital ;  but  it  does 
not  seem  to  me  that  the  express  recital,  that  it  was  desirable  that 
facility  of  access  should  be  given  as  to  these  particular  lands,  at 
all  indicates  that  it  was  not  desirable  that  the  same  facility  should 
be  given  as  to  other  lands  lying  further  inland,  more  especially 
when  it  is  remembered  that,  if  I  am  right  in  the  observations 
which  I  have  made  upon  the  first  recital,  the  access,  when  given 
to  the  particular  lands,  might  be  extended  to  those  other  lands,  — 
a  circumstance  which  may,  perhaps,  explain  the  use,  in  the  one  part 
of  this  recital,  of  the  words  ^^  between  the  said  lands  and  the  sea," 
and  in  the  other  part  of  it  of  the  words  "  the  lands  on  the  lower 
or  sea  side  of  the  railway  to  parts  inland."  This  latter  expression 
at  the  end  of  the  recital  seems  to  me  to  afford  an  important  obser- 
vation in  favour  of  the  plaintiff,  for  it  is  hardly  possible  to  conceive 
why  it  would  be  more  desirable  to  give  facilities  of  access  between 
lands  on  the  lower  or  sea  side  of  the  railway  to  parts  inland,  than 
to  give  facilities  of  access  between  lands  on  the  higher  or  land 
side  of  the  railway  and  the  sea.  A  mine  owner  on  the  higher 
or  land  side  of  the  railway  would  as  much  require  access  for  his 
mineral  produce  to  the  sea  as  a  mine  owner  on  the  lower  or 
sea  side  of  the  railway  *  would  require  for  his  produce  access  *  365 
to  parts  inland,  and  I  see  no  limit  which  can  be  put  upon 
the  words  "  parts  inland."  It  is  observable,  too,  with  reference 
to  this  second  recital,  that  it  refers  to  cases  in  which  the  owner  of 
the  surface  would  have  a  right  to  compensation  for  the  passage  over 
his  land.  A  mine  owner,  for  instance,  could  have  no  right  to  pass 
over  the  lands  of  the  surfalje  owner  without  his  consent,  or  without 
making  compensation;  and  it  is  plain,  therefore,  that  the  Act 
contemplated  cases  in  which  compensation  would  be  to  be  made 
to  the  surface  owner  for  the  right  of  passing  over  his  lands. 
Speaking,  therefore,  again,  with  all  deference  to  the  opinions 
which  have  been  expressed,  it  seems  to  me  that  this  second  recital 
adds  but  little,  if  any  thing,  to  the  case  of  the  company. 

We  come  then  to  the  enacting  part  of  the  clause.    The  first 
part  of  the  enactment  runs  thus:  [His  Lordship  read  the  first  part 
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of  the  enactment  ending  with  the  words  ^'  above  or  below  such 
line  of  railway/'J  This,  therefore,  is  not  an  enactment  applying 
between  the  several  owners  of  the  several  lands  and  mines.  It  is 
an  enactment  between  the  several  owners  of  the  lands  and  mines 
and  the  company,  that  the  Act  shall  not  extend  to  prevent  the 
making  of  the  particular  works  which  are  referred  to,  —  leaving 
the  rights  of  the  owners  inter  se  as  they  stood  before  the  passing 
of  the  Act.  It  is  to  be  observed,  too,  that  this  enactment  goes 
beyond  the  recital,  for,  independently  of  any  observation  which 
'  might  be  made  upon  the  introduction  of  the  words  ^^  lessees  or 
lessee,"  *' occupiers  or  occupier,"  the  enactment  extends  to  the 
owners,  lessees,  and  occupiers  of  lands  and  mines  in  parts  adjacent, 
and  not  merely  to  the  owners,  lessees,  and  occupiers  of  lands  on 
the  banks.    Now  it  is  not  disputed  that  unless  the  enact- 

*  866    ment  is  cut  *  down  by  the  recitals  it  must  have  its  full  effect, 

and  for  the  reasons  already  given  I  do  not  think  that  the 
recitals  can  be  construed  to  cut  it  down,  even  assuming  (on  which 
I  give  no  opinion)  that  the  language  of  the  enactment  is  hot  suffi- 
ciently clear  to  preclude  its  being  limited  by  the  recitals.  We 
have  thus  far,  therefore,  in  my  opinion,  a  clear  right  given  to  the 
owners,  lessees,  and  occupiers  of  the  lands  and  mines  near  to  or 
adjoining  the  railway,  and  in  part«  adjacent,  to  make  railways,  &c. 
The  main  argument,  however,  on  the  part  of  the  company,  with 
reference  to  this  enactment,  was  rested  upon  the  words  "  as  occa- 
sion shall  be  and  require/'  which  it  was  said  must  be  taken  to 
refer  to  such  occasions  as  are  mentioned  in  the  recitals,  and  to 
limit  the  right  of  making  the  railways,  <&c.,  to  cases  in  which  such 
occasions  should  render  them  necessary ;  but  these  words  are  per- 
fectly general ;  there  is  no  context  in  the  enactment  to  limit  them, 
and,  as  I  apprehend,  they  operate  to  constitute,  and  must  be  taken 
to  constitute,  the  owners,  lessees,  and  occupiers,  and  not  the  com- 
pany, the  judges  of  what  works  were  required,  and  when  there 
was  occasion  for  them ;  for  this,  if  I  am  right  in  the  construction 
of  the  recitals,  is  most  in  conformity  with  the  spirit  and  purpose 
of  the  Act,  and  not  only  so,  but  it  is  in  conformity  also  with  the 
general  principles  applicable  to  cases  in  which  undefined  benefits 
are  conferred,  in  which  cases  the  measure  of  the  benefit  rests,  as  I 
apprehend,  with  the  persons  on  whom  it  is  conferred.  I  think, 
therefore,  tlie  first  enactment  does  not  admit  of  any  such  limitation 
as  is  contended  for  on  the  part  of  the  company, 
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Then  as  to  the  second,  it  is  this  :  Nothing  in  this  Act  contained 
shall  extend  to  prevent  the  owners,  &c.,  from  using  (for  this  must 
be  the  construction  of  the  words  "to  use")  such  railways,  Ac. 
[His  Lordship  read  the  remainder  of  the  clause.]  The 
observations  which  have  *  been  already  made  upon  the  words  •  867 
"  as  occasion  shall  require  "  seem  to  me  to  apply  with  equal 
force  to  the  words  "  in  such  way  and  for  such  purposes  as  they  or 
any  of  them  may  require,"  and  it  is  unnecessary,  therefore,  to  say 
more  upon  those  words ;  but  we  have  here  the  words  "  for  the 
benefit  of  themselves  and  of  all  and  every  other  person  and  per-  • 
sons  to  whom  they  or  any  of  them  may  from  time  to  time  give 
leave,"  words  upon  which  the  Vice-Chancellor  seems  to  have  placed 
very  great  reliance.  If,  however,  I  correctly  apprehend  the  mean- 
ing of  these  words,  they  seem  to  me  to  be  not  inaptly  framed  for 
the  purposes  in  view.  There  were,  I  think,  here  two  purposes  in 
view :  one  to  give  the  right  of  user  as  against  the  company,  the 
other  not  to  give  to  one  owner  the  right  of  user  over  the  lands  of 
another  without  his  leave.  If  the  clause  had  stopped  at-  the  word 
"  watercourses "  and  the  words  "  for  the  benefit,"  &c.  had  not 
been  introduced,  it  might  have  been  contended  that  personal  user 
and  personal  user  only  was  intended  to  be  conferred,  and  the  words 
"  for  the  benefit  of  themselves  and  of  all  and  every  other  person 
and  persons  "  were  therefore  inserted  to  remove  any  doubt  upon 
that  point ;  but  then,  if  the  clause  had  stopped  at  the  words  "  per- 
son and  persons,"  it  might  have  been  contended  that  the  right  of 
user  was  given  to  all  and  every  person  and  persons  without  restric- 
tion, and  the  words  "  to  whom  tliey  or  any  of  them  (which,  of  course 
must  be  understood  to  mean  respectively)  may  from  time  to  time 
give  leave  "  were  inserted  to  prevent  this  construction.  This,  I  con- 
fess, with  all  deference  to  the  opinion  of  the  Vice-Chancellor,  appears 
to  me  to  be  the  fair  and  reasonable  meaning  of  this  sentence,  and 
so  construing  it,  I  think  it  rather  favours  than  prejudices  the 
plaintifiF's  case.  The  remaining  provisions  of  the  section  seem  to 
me  to  be  also  in  favour  of  the  plaintiff.  If  the  intention 
had  been  to  prevent  injury  to  the  shareholders  *  of  the  com-  *  868 
pauy  independently  of  any  injury  to  the  railway  itself,  surely 
that  intention  would  have  been  expressed  in  the  next  succeeding 
provision,  which  provides  against  injury  being  done  to  the  railway  ; 
and  although  there  is  much  force  in  the  observations  of  the  Solic- 
itor-General on  the  clause  as  to  tonnage  and  compensation,  I 
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hardly  think  that  if  it  had  been  intended  by  the  Act  to  limit  the 
purposes  for  which  the  owners  and  others  were  to  use  their  rail- 
ways some  indication  of  that  intention  would  not  have  been  found 
in  this  clause.  The  case  on  the  part  of  the  company  was  attempted 
to  be  strengthened  by  arguments  founded  on  the  general  Acts  relair 
ing  to  railways,  but  tiie  provisions  of  those  Acts  do  not  appear  to  me 
to  affect  the  question  arising  between  the  plaintiff  and  the  company 
upon  this  Act.  I  think,  therefore,  that  the  declaration  complained 
of  must  be  struck  out  of  the  decree.  Upon  the  second  branch  of 
the  appeal  we  were  asked  at  the  bar  to  give  the  plaintiff  the  costs 
of  the  suit,  but  under  the  circumstances  of  the  case  I  agree  with 
the  Vice-chancellor  that  there  should  be  no  costs  of  the  suit,  and 
I  think  there  should  be  no  costs  of  the  appeal. 


•869  •PERFECT  v.  LANE, 

1S61.    December  9, 10,  11,  21,    Before  the  Lords  Justicks. 

The  vendor  of  a  contingent  reversionary  interest  in  bank-stock  and  real  estate, 
at  a  price  calculated  by  the  purchaser  upon  statements  of  the  value  of  the 
real  estate  made  by  the  offer  to  sell,  having  filed  his  bill  to  set  aside  the  sale 
as  being  made  at  an  undervalue,  held,  that  although  as  a  general  rule  the 
onus  lies  on  the  purchaser  of  a  reversion  to  show  that  be  gave  a  fair  value, 
yet  where  the  vendor  has  stated  in  his  proposals  the  value  of  the  cot-pus  of 
the  property,  it  lies  upon  the  vendor  to  allege  and  prove  that  the  value  wis 
understated.' 

Per  the  Lord  Justice  Turner,  semble,  a  sale  of  a  reversion  at  a  price  calculated 
according  to  tables  in  common  use  cannot  be  set  aside  merely  on  the  ground 
that  another  set  of  tables  in  common  use  would  give  a  higher  value.' 

The  purchasers  bought  taking  bank-stock  at  200^  per  cent.  The  then  market 
price  was  2151,,  and  the  average  market  price  for  the  last  eleven  years  2172. 

*  See  Edwards  p,  Burt,  2  De  G.,  M.  &  G.  55,  note  (1),  and  cases  cited; 
Earl  of  Aldborough  v.  Trye,  7  CI.  &  Fin.  (Am.  ed.)  436,  note  (1);  1 
Sugden  V.  &  P.  (Sth  Am.  ed.)  277  et  seq. ;  2  Dart  V.  &  P.  (4th  Eng.  ed) 
686;  Kerr  F,  &  M.  (1st  Am.  ed.)  81,  187,  and  note  (1).  But  it  has  been 
enacted  by  81  Vict.  o.  4,  that  no  purchase  made  bondjide,  and  without  fraud  or 
unfair  dealing,  of  any  reversionary  interest  in  real  or  personal  estate,  shall  be 
hereafter  opened  or  set  aside  merely  on  the  ground  of  undervalue.  Kerr  F.  & 
M.  (Ist  Am.  ed.)  187,  note  (1). 

*  See  Earl  of  Aldborough  v.  Trye,  7  CI.  &  Fin.  (Am.  ed.)  436,  note  (1)» 
2  Dart  V.  &  P.  (4th  Eng.  ed.)  690,  691. 
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These  facts  were  held  not  to  be  conclusive  evidence  of  purchase  at  an  under- 
value, there  being  strong  evidence  to  show  that,  in  the  opinion  of  actuaries, 
it  was  reasonable  in  the  purchase  of  a  reversion  to  treat  bank-stock  as  only 
worth  200Z.»  • 
Costs  of  selling  real  estate  are  to  be  regarded  in  valuing  a  reversionary  interest 
in  the  sale  moneys. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  the  Master 
of  the  Bolls  dismissing,  with  costs,  his  bill,  which  was  filed  to  set 
aside  a  sale  of  a  reversion. 

In  the  year  1857,  the  plaintiff,  under  the  will  of  a  Mrs.  Butt,  was ' 
entitled,  in  the  event  of  his  surviving  his  mother,  to  one-sixth  of 
Mrs.  Butt's  residuary  estate,  which  was  being  administered  by  the 
Court  in  a  suit  then  pending.  In  July,  1856,  he  had  mortgaged 
this  reversionary  interest  to  the  London  Life  and  Gjuarantee  Soci- 
ety, the  mortgage  containing  a  power  of  sale.  In  1857,  the  inter- 
est being  in  arrear,  the  mortgagees  expressed  an  intention  of 
exercising  the  power  of  sale,  and  the  plaintiff  thereupon  en- 
deavoured to  sell  his  reversion,  and  made  inquiries  of  different 
societies  with  that  view,  but  none  were  disposed  to  purchase.  He 
ultimately,  on  the  11th  of  May  in  that  year,  made  to  the  Norwich 
Union  Reversionary  Interest  Company  a  proposal,  which  described 
the  interest  offered  for  sale  in  the  following  terms :  — 

"A  contingent  reversion  of  one-sixth  or   other  share  of  the 
undermentioned   bank-stock    and   freehold    and  leasehold 
*  estates  and  moneys  invested  as  follows :  4236Z.  bank-stock,    *  370 
of  the  estimated  value  of  87442. ;  a  leasehold  messuage,  No*. 
11,  Pulteney  Street,  Bath,  let  at  1001.  per  annum,  10002. ;  a  freehold 
estate  at  Evercreech,  in  the  county  of  Somerset,  18002. ;  a  freehold 
estate  at  Bagbury,  in  the  county  of  Somerset,  purchased  in  1845, 
5000Z. ;  a  freehold  estate  at  Evercreech  Park,  in  the  county  of 
Somerset,  14,2502.  Os.  8d. ;  a  freehold  estate,  comprising  two  fields,  ' 
called  Elbon  Field  and  Quarry  Ground,  in  the  county  of  Somerset, 
purchased  in  1848, 5542.  8«.  lOd. ;  freehold  ground  rents  at  Brigh- 
ton, purchased  in  1848, 39002. ;  total,  35,2482.  8«.  lOd.     The  above 
property  is  divisible  on  the  death  of  the  vendor's  mother,  now 
aged  fifty-four  years,  amongst  her  children,  six  of  whom  are  living, 
and  contingent  upon  the  Vendor,  now  aged  thiity  years,  surviving 

'  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  690,  691. 
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her.  The  bank-stock  is  standing  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery  to  the  credit  of  the  cause  Perfect 
V.  Stochwelly  and  the  estates  are  vested  in  the  name  of  Mr.  Thomas 
Stockwell,  the  surviving  trustee.  The  suit  is  instituted  for  the 
purpose  of  taking  the  trustees'  accounts,  and  for  the  appointment 
of  new  trustees.  A  succession  duty  of  1/.  per  cent  will  bo  payable 
on  the  division  of  the  estate." 

Upon  this  proposal  being  made  to  the  company,  the  following 
question  was  submitted  by  them  to  Mr.  Downes,  their  actuary : 
"  What  is  the  value  of  the  contingent  reversions  to  one-sixth  of 
4236Z.  bank-stock,  and  one-sixth  of  freehold  and  leasehold  property, 
valued  at  26,604Z.  (a  very  small  portion  is  leasehold),  on  the  death 
of  fifty-four,  provided  thirty  be  then  living  ?  "  Mr.  Downes,  in 
answer  to  the  question  submitted  to  him,  certified  that  the  value 
of  the  reversion  was  1562?.  10«.  The  company  then  agreed  to 
purchase  the  reversion  for  1560?.,  having  deducted  12i.  10», 

♦  371    from  the  valuation  for  the  *  estimated  costs  of  the  purchase. 

The  1550?.  was  afterwards,  in  consequence,  as  it  appeared, 
of  the  rental  of  the  house  at  Bath  being  less  than  was  mentioned 
in  the  particulars,  agreed  to  be  reduced  to  1500/.,  and  ultimately 
that  sum  was  paid  by  the  company,  and  the  purchase  completed  in 
1858. 

Mr.  Downes,  it  appeared,  in  making  his  calculation,  took  the 
bank-stock  as  worth  200/.  per  cent,  and  took  the  value  of  the  free- 
hold and  leasehold  properties  at  the  amounts  mentioned  in  the 
proposal.  The  valuation  proceeded  solely  on  the  data  in  the  ques- 
tion put  to  Mr.  Downes,  and  so  no  allowance  was  made  for  succes- 
sion duty  or  costs.  Evidence  was  adduced  to  show  that  the  value 
of  200Z.  per  cent  attributed  to  the  bank-stock  in  the  proposal,  was 
too  low ;  and  that  the  price  on  the  average  of  the  last  eleven  years 
was  217?.,  the  actual  price  in  July,  1857,  215?. 

The  tenant  for  life  died  on  the  12th  of  August,  1859 ;  and  the 
plaintiff  filed  his  bill  to  impeach  the  sale  on  the  ground  of  inad- 
equacy of  price.  Several  actuaries  gave  evidence  on  his  behalf, 
valuing  the  reversion  at  sums  the  aver^ige  of  which  was  about 
2000?.,  the  lowest  being  about  1600?. 

Most  of  the  plaintiff's  witnesses  to6k  the  bank-stock  at  2152. 
per  cent;  but  Mr.  Morgan,  the  eminent  actuary,  took  200?.  as 
being  the  proper  value  for  this  purpose.  Several  of  them  allowed 
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only  for  the  expense  of  insaring  the  plaintiff's  life  against  that  of 
his  mother  for  a  sum  much  less  than  one-sixth  of  the  total  value 
of  the  property  ;  but  it  was  shown,  that  in  purchasing  a  contingent 
reversion  it  was  usual  for  the  purchaser  to  allow  for  the  expense 
of  insuring  to  an  amount  equal  to  the  total  value. 

*The  Master  of  the  Bolls  dismissed  the  bill  with  costs,    *  372 
being  of  opinion  that  it  was  sufficiently  shown  that  the  price 
the  defendants  gave  was  the  full  market  value  at  the  time. 

The  plaintiff  appealed. 

Mr.  Lloyd^  Mr.  Baggallay^  and  Mr.  Bemhaw^  for  the  appellant. 
—  The  onus  lies  on  the  defendants  to  show  that  they  gave  the 
fiiir  value.  Edwards  v.  Burt,  (a)  [The  Lprd  Justice  Knight 
Bbuce  referred  to  the  observations  on  that  case.  Sugd.  Vend.  & 
Purch.  (6)],  Shelley  y.  Na9ih^(c)  Salter  y.  Br adshaWjQd^  Davis 
T.  BiJce  of  Marlborough^  (e)  Talbot  v.  Stan\forth.  (jg')  In  the  last 
case  it  was  impossible  to  make  a  scientific  calculation  of  the  value, 
yet  it  was  held  that  the  onus  still  lay  on  the  purchaser  to  prove 
that  a  fair  market  value  was  given ;  and,  indeed,  the  greater  the 
uncertainty  as  to  the  value,  the  greater  the  onus  thrown  on  the 
purchaser.  In  order  to  ascertain  the  value  of  the  reversion, 
the  defendants  must  prove  the  value  of  the  corpus j  which  they  have 
not  done. 

[The  Lord  Justice  Knight  Bruce  asked,  whether  in  any  of  the 
cases  it  had  been  decided  whether  the  circumstance,  that  the  ex- 
penses of  a  sale,  necessary  for  the  purpose  of  division,  would 
diminish  the  fund,  ought  to  be  taken  into  consideration  ?  Edwards 
V.  Browne  (A)  and  Lord  Aldborough  v.  Trye  (i)  were  referred  to.] 

The  circumstances  were  not  such  as  make  a  sale  analogous  to  a 
sale  by  auction ;  there  was  no  competition,  proposals  being 
only  made  privately  *to  a  few  societies,  none  of  whom    *378 
stated  what  they  were  willing  to  give.    Then,  upon  the  evi- 
dence, we  say  it  is  clear  that  the  fair  price  was  not  given.     A 
Taluation  which   proceeded  on  the  footing  of  bank-stock  being 

(a)  2  De  G..  M.  &  G.  65.  («)  2  Sw.  122.  163. 

(6)  Page  235  (18th  ed.).  (^)  1  J.  &  H.  484,  504. 

(c)  3  Madd.  232.  (A)  2  Coll.  100. 

(d)  26  Beav.  161.  '  (i)  7  CL  &  Fin.  436. 
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worth  only  2001.  per  cent,  condemns  itself;  and  the  evidence  on 
our  part  shows  clearly  that  the  reversion  was  worth  about  5002. 
more  than  it  was  valued  at.  That  there  were  unascertained  costs 
and  expenses  to  be  provided  for,  cannot  account  for  more  than  a 
small  fraction  of  this  deficiency,  since  only  one^sixth  of  them  could 
fall  upon  his  share. 

Mr.  Selwyn  and  Mr.  Walfard^  for  the  defendants,  in  support 
of  the  order  of  dismissal.  —  We  do  not  impugn  the  decision  in 
Udwards  v.  Burt.  It  perhaps  goes  to  the  edge  of  the  law,  but  it 
lays  down  no  new  rule  ;  it  only  applies  the  established  law  to  the 
circumstances  of  that  case.  There  is  now  no  reason  for  pushing 
that  law  to  its  extreme ;  the  rule  itself  has  become  a  useless 
anomaly,  for  the  repeal  of  the  usury  laws  makes  it  practically  easy 
to  alienate  a  reversion  absolutely  by  mortgaging  it  at  a  high  rate 
of  interest.  But  taking  the  law  as  it  stands,  apart  from  that  point, 
the  rule  is,  that  the  purchaser  must  show  that  a  fair  market  value 
has  been  given.  The  best  test  of  market  value,  next  to  an  auction, 
is  to  apply  to  persons  who  deal  in  such  commodities,  to  ascertain 
what  they  will  give.  Lord  St.  Leonabds  allows  one-third  as  the 
difference  between  actuarial  value  and  market  value.  Now  the 
plaintiff's  witnesses  evidently  go  only  upon  the  actuarial  value ; 
their  cross-examination  clearly  shows  that  they  took  none  of  the 
unfavourable  circumstances  into  consideration,  especially  the  unas- 
certained costs,  which,  as  our  evidence  shows,  would  have  made 
the  reversion  almost  unsalable  by  auction.  As  to  the  bank*stock, 
eminent  actuaries  treat  it  as  properly  valued    at    200/. 

*  374    *  per  cent,  owing  to  the  uncertainty  of  what  the  price  would 

be  when  the  reversion  fell  into  possession.  As  to  the 
landed  property,  —  even  if  it  lies  in  the  plaintiff's  mouth  to  say 
that  he  gave  too  low  a  value  of  the  carpus  in  his  proposals,  though 
it  was  manifestly  his  interest  to  overstate  rather  than  understate 
the  value,  —  at  all  events,  the  omts  cannot  lie  upon  the  defendants 
of  showing  that  the  plaintiff  did  not  understate  it. 

Mr.  Lloyd^  in  reply.  —  Nothing  more  than  inadequacy  of  value  is 
required  in  order  to  set  aside  the  purchase :  Boothby  v.  Boothby^  (a) 
and  the  onu9  of  proving  the  adequacy  of  .the  price  is  on  the  defend- 
ants.   The  evidence  of  the  defendants  as  to  the  price  of  bank- 

(a)  1  Mao.  &  6.  604. 
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stock  cannot  be  attended  to.  The  price  of  the  day  having  been 
215Z.,  and  the  average  price  for  the  last  ten  years  still  higher,  na 
opinions,  however  eminent,  can  lead  the  Court  to  the  conclusion 
that  it  was  properly  valued  at  2002.  The  evidence  of  the  defend- 
ants, as  to  the  value  of  the  other  property,  goes  upon  the  rental ; 
but  the  rental  was  not  in  the  proposals,  and  the  rental  is  not  a 
certain  guide  as  to  the  value  of  a  property,  for  it  may  happen  to 
be  let  too  low.  Peacock  v.  JSvans.  (a)  The  statement  by  the 
vendor  of  the  value  of  the  eorpiM  cannot  shift  the  onus  from  the 
purchasers,  any  more  than  his  offering  the  reversion  to  them  at  a 
certain  price  would  shift  the  (mu%^  if  they  purchased  at  that  price. 

Judgment  reserved. 

December  21. 

The  Lord  Justice. Knight  Bbucb.  —  I  am  of  opinion  that  in 
estimating  the  value  and  fixing  the  price,  on  the  occasion 
and  for  the  purpose  of  the  sale  *  impeached  by  the  bill  in  *  375 
this  cause,  of  the  interest,  a  contingent  reversionary  inter- 
est, comprised  in  that  sale,  the  powers  of  conversion  contained  in 
the  will  of  Mrs.  Butt,  by  which  that  interest  was  created,  and  thb 
number  and  variety  of  the  properties  subject,  in  1857  and  ISSS, 
to  those  powers,  were  matters  reasonable  and  proper  to  be  taken 
into  consideration ;  and  I  am  satisfied,  upon  all  the  evidence  of 
the  numerous  witnesses  before  us,  that,  whether  we  regard  the  / 
defendants'  purchase  as  made  in  1857  or  1858,  they  have  clearly 
shown  the  sum  of  15002.  to  have  been  at  that  time  not  less  than 
the  just  value  of  the  interest  so  purchased,  nor  less  than  a  fair, 
sufficient  and  full  price  for  it,  Mrs.  Perfect,  the  tenant  for  life  of 
the  property  subject  to  the  trusts  of  the  will,  having  lived  some 
time  after  the  completion  of  the  purchase ;  namely,  until  a  day  in 
August,  1859.  15002.  was  the  agreed  price  paid  in  1858;  and 
accordingly  I  conceive  that  the  order  of  the  Master  of  the  Bolls 
dismissing  the  bill  was  right,  notwithstanding  the  early  death  of 
Mrs.  Perfect ;  the  fact  that  it  happened  so  soon  after  the  comple* 
tion  of  the  sale,  or  has  happened  at  all,  being  not,  in  my  judgment, 
rendered  of  any  importance  or  weight  by  the  materials  before  us, 
or  any  part  of  them. 

(a)  16  Ve«.  612,  616. 
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The  Lord  Justice  Turner.  —  This  is  a  bill  to  set  aside  a  pni^ 
chase  by  the  defendants  from  the  plaintiflF  of  a  reversionary  inters 
est.  The  Master  of  the  Bolls  has  dismissed  the  bQl  with  costs, 
and  the  plaintiff  has  appealed.  It  is  well  settled,  that  purchasers 
of  reversionary  interests  are  bound  to  prove  that  they  have  given 
the  fair  value,  which,  in  cases  of  estimable  value,  would  in  general 
be  the  market  value  of  the  interests  which  they  have  purchased ;  ^ 
and  the  only  question  in  this  case  is,  whether  the  evidence  before 
us  is  sufficient  to  satisfy  the  Court  that  the  fair  value,  which 

*  876    *  in  this  case  may  be  taken  to  be  the  market  value,  of  the 

interest  purchased  by  the  defendants,  was  in  fact  given  by 
them.  The  transaction  of  this  purchase  originated  in  a  proposal 
made  by  the  plaintiff  to  the  Norwich  Union  Reversionary  Interest 
Company,  of  which  the  defendants  are  the  trustees. 

[His  Lordship  here  stated  the  form  of  the  proposals,  the  ques- 
tion submitted  to  Mr.  Downes,  his  answer,  and  the  completion  of 
the  purchase  for  16002.  as  mentioned  above.] 

Eliza  Harriett  Perfect,  the  tenant  for  life,  died  on  the  12th 
August,  1859.  Her  early  demise  has  of  course  rendered  the  pur^ 
chase  very  beneficial  to  the  company,  and  the  sale  of  it  very  preju- 
dicial to  the  plaintiff,  and  he  now  complains  of  it  on  the  ground  of 
undervalue. 

Whether  this  complaint  be  just  or  not  must,  of  course,  be  judged, 
of  according  to  the  facts  as  they  stood  at  the  time  of  the  purchase, 
and  not  according  to  the  result.  Much  of  the  argument,  on  the 
part  of  the  plaintiff,  proceeded  on  the  ground  that  the  company 
was  bound  to  inquire  into  the  values  of  the  several  properties 
included  in  the  purchase.  It  was  said  that  the  company  being 
bound  to  prove  the  value  of  the  reversion,  they  were  bound  to 
prove  the  value  of  the  properties  in  possession  on  which  the  value 
of  the  reversion  would  depend ;  but  in  this  case  the  plaintiff  has, 
as  to  most  of  the  properties,  stated  the  values  in  the  proposal,  and 
whatever  obligation  may  rest  upon  the  purchaser  of  a  reversion  to 
prove  the  value  of  the  property  in  cases  where  the  value  is  not 
stated,  or  even,  under  special  circumstances,  in  cases  where  the 
value  is  stated,  I  do  not  think  that,  in  the  absence  of  special  cii^ 

>  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  690,  691 ;  Earl  of  Aldborough  r.  Trye, 
7  CL  &  Fin.  (Am.  ed.)  436,  note  (1). 
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cmnstances,  and  I  see  none  such  in  the  present  case,  it  can  be 
competent  to  the  vendor  of  a  reversion  to  complain  that  the  pur- 
chaser has  taken  the  value  of  the  property  to  be  such  as  he, 
the  vendor,  has  *  represented  it  to  be.  So,  again,  as  to  the  *  377 
rest  of  the  properties  included  in  this  proposal,  it  was,  of 
course,  for  the  plaintiff's  interest  to  represent  them  to  be  of  the 
highest  value  which  could  fairly  be  set  upon  them ;  and  although, 
as  to  these  properties,  the  plaintiff  has  not  stated  in  the  proposal 
the  present  actual  values,  he  has  stated  the  prices  at  which  the 
properties  were  purchased  some  few  years  before,  and  the  company 
was,  as  I  think,  justified  in  assuming  those  prices  to  be  the  then 
actual  values.  Where  a  value,  either  actual  or  to  be  reasonably 
presimied,  is  set  upon  the  corpus  of  the  property  in  the  proposal, 
I  cannot  think  that  any  such  obligation  as  has  been  contended  for 
in  this  case  can  rest  upon  the  purchaser  of  the  reversion  in  the 
absence  of  special  circumstances,  and  I  think  that,  in  such  cases, 
it  must  rest  upon  the  vendor  to  allege  and  prove  that  the  value 
was  understated  in  the  proposal.  In  the  present  case  I  have  not 
been  able  to  find  any  such  allegation  or  proof. 

The  case  therefore  seems  to  me  to  revolve  itself  into  the  dry 
question  of  the  market  value  of  the  reversion  of  these  properties, 
taking  them  to  be  of  the  value  stated  in  the  proposals.  This,  no 
doubt,  is  a  question  difficult  to  be  solved,  and  thus  far  I  agree  with 
the  argument  on  the  part  of  the  plaintiff,  that  it  is  not  sufficient 
for  the  company  to  say  that  they  gave  substantial  value,  and  that 
it  was  incumbent  on  them  to  show,  as  far  as  the  nature  of  the  case 
would  admit,  that  they  gave  the  fair^value.  In  my  opinion  they 
have  proved  this.  Mr  Downes,  the  actuary  of  the  company,  was 
first  consulted.  He  valued  the  reversion  at  15622.  10«. ;  and,  in 
making  the  calculations  by  which  he  arrived  at  this  result,  he 
took  the  bank-stock  at  200Z.  per  cent,  and  the  other  properties 
according  to  the  statements  made  in  the  proposal.  Now,  as  I  have 
already  stated,  I  think  that  the  valuation  cannot  be  im- 
peached upon  the  ground  of  any  supposed  *  higher  value  of  *  378 
any  of  those  other  properties,  and  therefore  I  will  come  to 
the  question,  whether  the  taking  the  bank-stock  at  so  low  a  rate  as 
2001.  per  cent  is  sufficient  to  establish  that  the  sale  was  made  at 
an  undervalue.  Now  this  reversion  had  been  offered  for  sale  to 
various  other  offices,  and  among  others  to  the  English  and  Scottish 
Law  Life  Reversionary  Interest  Company,  and  Mr.  Williams,  the 
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actuary  of  that  company,  states  in  bis  eyidence,  that  in  valuing  it 
he  took  the  bank-stock  at  2002.  per  cent.  If,  therefore,  the  case 
had  rested  here,  I  should  not  have  considered  that  there  was 
enough  in  the  mode  in  which  the  value  of  the  bank-stock  was 
taken  to  impeach  the  purchase  of  the  reversion.  But,  in  truth,  the 
case  does  not  rest  here ;  for  when  we  look  at  the  evidence  of  the 
defendants,  we  find  that  Mr.  Morgan,  a  gentleman  of  whose 
eminence  I  need  not  speak,  took  the  bank-stock  at  the  same  sum 
of  200Z.  per  cent,  and  he  therefore  was  of  opinion,  not  only  that 
for  the  purpose  of  valuing  a  reversion  in  bank-stock  a  deduction 
ought  to  be  made  from  the  market  price  of  the  stock,  but  that  the 
price  at  which  Mr.  Downes  took  it  was  the  fair  price  at  which  it 
ought  to  be  taken. 

In  the  valuation  made  by  Mr.  Downes,  the  succession  duty  was 
not  allowed  for,  the  unascertained  costs  of  the  chancery  suit  were 
not  made  the  subject  of  any  deduction,  and  the  powers  of  conver- 
sion during  the  lifetime  of  the  tenant  for  life,  and  the  expenses  of 
the  conversion  and  realization  of  the  property  at  the  death  of  the 
tenant  for  life,  were  not  in  any  way  taken  into  account.  Now  it  is 
impossible  to  say  that  those  circumstances  would  not  materially 
affect  the  value  of  the  reversion.  Every  one  of  the  witnesses  for 
the  defendant  states  that  the  unascertained  costs  of  the  suit  would 
have  seriously  affected  the  price,  even  if  they  would  not  have 
prevented  any  bidding,  which  many  of  these  witnesses 

*  379  clearly  are  *of  opinion  that  they  would.    I  think,  therefore, 

upon  the  evidence  for  the  defendants,  it  is  clear  that  the 
1500Z.  must  have  been  the  extreme  value  of  the  reversion. 

[  His  Lordship  then  entered  at  some  length  into  the  evidence 
of  the  plaintiff's  witnesses,  stating  his  grounds  for  holding  that  it 
failed  to  displace  that  of  the  witnesses  for  the  defendants.  His 
Lordship  observed  upon  their  having  all  taken  the  bank-stock  at 
the  market  price  of  216Z.,  and  having  left  out  of  consideration  the 
costs  of  the  chancery  suit  and  the  expenses  of  realizing  the  prop- 
erty at  the  death  of  the  tenant  for  life.  His  Lordship  also  noticed, 
that  none  of  the  plaintiff's  witnesses  appeared  to  have  allowed  for 
the  expenses  of  effecting  an  insurance  to  the  full  amount  of  the 
share,  the  reversion  in  which  was  purchased :  making  the  following 
remarks  upon  the  evidence  of  Mr.  Shuttleworth,  an  eminent  actu- 
ary, who  had  been  examined  for  the  plaintiff:  ]  — 
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Mr.  Shuttleworth  says  that,  in  making  his  calculation,  he 
allowed  only  for  the  expense  of  effecting  an  insurance  for  the 
8nm  of  3000/.  npon  the  life  of  the  vendor  against  the  life  of  the 
tenant  for  life.  But  the  property,  the  reversion  of  which  was  sold, 
was  worth  nearly  5900Z,  and  the  evidence  shows  that  in  the  maiv 
ket  it  is  understood  that  the  price  of  a  contingent  reversion  is 
estimated  on  the  footing  that  the  purchaser  will  insure  to  the  full 
amount  of  the  value  of  the  property.  Now,  if  the  difference 
between  the  expense  of  insuring  for  8000Z.  and  insuring  for  5900Z. 
be  deducted  from  Mr.  Shuttle  worth's  valuation,  it  will  be  found 
that  his  valuation  does  not  materially  differ  from  that  of  Mr. 
Downes. 

I  have  been  struck  in  this  case  by  the  difference  between  the 
valuations  made  by  the  eminent  actuaries  who  have  given  evidence 
on  behalf  of  the  plaintiff,  and  those  made  by  the  equally 
eminent  actuaries  who  have  *  given  evidence  on  behalf  of  the  *  880 
defendants.  This  difference,  so  far  as  it  is  not  explained  by 
Hie  circumstances  to  which  I  have  adverted,  probably  arises  from 
this,  that  the  witnesses  have  proceeded,  so  far  as  the  table  value  has 
entered  into  their  calculations,  on  different  tables,  the  defendants' 
witnesses  adopting  the  lower  tables  and  the  plaintiff's  the  higher  ; 
but  I  certainly  am  not  prepared  to  hold  that  a  purchase  of  a  rever- 
sion can  be  set  aside  because  the  purchaser  has  bought,  so  far  as 
the  table  value  has  entered  into  the  calculation,  on  the  lower  not 
the  higher  tables,  where  the  tables  on  which  he  has  bought  are  in 
common  use.  Upon  the  whole,  I  am  satisfied  that  the  defendants 
have  established  that  the  fair  value  was  given  by  them  for  this 
reversion,  and  I  am  confirmed  in  that  opinion  by  the  undisputed 
facts  which  appear  in  the  evidence,  that  the  plaintiff  had  offered 
this  reversion  to  other  offices  and  had  obtained  no  bidding  for  it, 
and  that  the  plaintiff  was  offered  to  be  released  from  the  purchase 
and  declined  to  accept  the  offer.  Much  reliance  was  placed  on 
part  of  the  plaintiff  upon  the  case  of  Edwards  v.  Burt^  but  this  case 
is  very  different  from  Edwards  v.  Burt.  That  was  not  a  case 
which  proceeded  on  a  stated  value  of  property.  The  conflict  of 
evidence  was  much  greater  there  than  here ;  and,  in  truth,  that 
case  amounts  to  no  more  than  this,  that  the  Court  considered 
more  weight  to  be  due  to  the  evidence  on  the  part  of  the  plaintiff 
than  to  the  evidence  on  the  part  of  the  defendants.    In  this  case  I 
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have  come  to  the  opposite  conclusion.  I  think,  therefore,  this 
appeal  must  be  dismissed ;  but  as  my  learned  brother  thinks  no 
costs  should  be  given  beyond  the  deposit,  I  agree  that  it  shall 
be  so. 


♦881  ♦DUKE  OF  BEAUFORT  v.  BATES. 

1862.    January  11,  13.    Before  the  Lorbs  Justices. 

Coal  and  iron  works  were  demised,  together  with  lands  and  mines  under  other 
lands  not  included  in  the  demise,  with  liberty^  to  the  lessees  to  make  and  use 
**  roads  and  ways  "  over  any  of  the  lands,  and  to  do  all  such  other  acts  upon 
the  lands  as  should  be  necessary  for  the  purposes  of  the  works,  and  the 
lessees  covenanted  to  uphold  and  keep  in  good  repair  the  furnaces  and  other 
works,  houses,  and  other  buildings  then  standing  and  which  during  the  term 
should  be  erected  and  built  on  the  demised  land  and  all  other  the  demised 
premises,  and  at  the  expiration  of  the  term  to  deliver  up  the  property  and 
**  all  ways  and  roads  in,  upon,  or  under  the  same  lands  "  in  such  good  order 
that  the  works  might  be  continued  by  the  lessor.  HeM^  that  this  covenant 
did  not  extend  to  trams  fastened  to  sleepers  not  affixed  to  the  freehold, 
which  the  tenant  had  placed  upon  roads  for  the  purpose  of  using  them  as 
tramways,  and  that  the  landlord  therefore  was  not  entitled  to  an  injunction 
to  restrain  the  tenant  from  disposing  of  them  during  the  term. 

This  was  a  motion  to  discharge  an  order  of  Vice-Chancellor 
Stuart  granting  an  injunction  to  restrain  the  defendant,  who  was 
a  judgment  creditor  of  an  underlessee,  from  removing  certain 
tram-plates  and  sleepers  from  property  of  which  the  plaintiffs  were 
the  lessors. 

In  1801,  the  then  Duke  of  Beaufort  demised  to  Edward  Kendall 
and  Jonathan  Kendall  for  seventy-seven  years,  a  furnace  for  smelt- 
ing iron,  with  other  buildings  and  works  known  as  the  Glydac  Iron 
Works,  and  certain  lands  and  mines,  with  various  powers  and 
liberties  for  the  purposes  of  carrying  on  the  works  and  getting  the 
minerals,  '^  and  also  full  and  free  liberty,  license,  power,  and 
authority  (so  far  as  the  said  Henry  Duke  of  Beaufort  has  right  to 
grant  the  same)  to  make  and  use  such  roads  and  ways  in,  over, 
and  upon  the  said  lands  hereby  demised,  and  in,  over,  and  upon 
any  of  the  said  waste  lands  or  grounds  hereinbefore  particularly 
described  (and  whereof  the  coal  and  iron  mines  are  hereby  de- 
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mised),  or  any  of  the  said  other  waste  lands  or  grounds  of  the 
said  Henry  Duke  of  Beaufort  in  the  parish  of  Llanelly  aforesaid, 
as  shall  be  found  necessary  or  expedient  for  carrying  and 
conveying  the  *  coals  and  iron  ore  so  to  be  raised  and  *  882 
landed  as  aforesaid,  and  for  the  commodious  carrying  on  of 
the  said  business  of  an  iron  master  at  and  upon  the  said  furnace, 
iron  works  and  lands  hereby  demised;  and  also  to  do  all  such 
other  acts,  matters,  and  things  whatsoever  in  and  upon  the  said 
lands  hereby  demised,  and  in  and  upon  the  said  waste  lands  or 
grounds  hereinbefore  particularly  described  (and  whereof  the  coal 
and  iron  mines  are  hereby  demised)  or  any  part  thereof,  as  shall 
or  may  be  deemed  necessary  or  expedient  in  or  about  or  for  the  dis- 
covering, pursuing,  scouring,  and  working  of  the  said  mines, 
veins,  and  seams  of  coal  and  iron  ore  hereby  demised,  and  raising 
and  leading  the  coals  and  iron  ore  therefrom,  and  for  conveying 
such  iron  ore  to  the  furnace  or  furnaces  and  other  works  on  the 
said  lands  hereby  demised  and  there  smelting  the  same,  and  for 
carrying  on  the  said  business  of  an  iron  master  at  and  upon  the 
said  furnace,  iron  works,  and  lands  hereby  demised  in  the  usual 
and  accustomed  manner."  The  lease  contained  a  covenant  on 
the  part  of  the  lessees,  that  they  would  ''  from  time  to  time,  and 
at  all  times  hereafter  during  the  said  term  hereby  granted,  at 
their  or  some  of  their  own  proper  costs  and  charges,  well  and 
sufficiently  repair,  amend,  sustain,  uphold,  and  keep  in  good  repair, 
order,  and  condition  all  and  singular  the  furnaces  and  other 
works,  houses,  and  other  buildings  now  standing  or  being  and 
which  at  any  time  hereafter  during  the  said  term  hereby  granted 
shall  or  may  be  erected  and  built  upon  the  said  lands  or  grounds 
hereby  demised  or  any  part  thereof,  and  also  all  and  singular  the 
gates,  rails,  stiles,  bridges,  ditches,  fences,  watercourses,  flood- 
gates, and  dam-heads  of  or  belonging  to  the  said  hereby  demised 
hereditaments  and  premises,  and  also  all  and  every  other  part  of 
the  said  hereby  demised  hereditaments  and  premises,  in  all  re- 
spects, matters,  and  things  whatsoever :  provided  always, 
nevertheless,  *  that  the  covenants  herein  contained  respect-  *  888 
ing  the  repairs  of  the  said  premises  shall  not  extend  or  be 
deemed  or  construed  to  extend  in  any  manner  to  restrain  the  said 
Edward  Kendall  and  Jonathan  Kendall,  their  executors,  adminis- 
trators, or  assigns,  from  pulling  down  all  or  any  of  the  works  and 
buildings  hereby  demised,  or  of  the  works  and  buildings  which 
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shall  or  may  hereafter  be  erected  and  built  on  the  said  land  or 
ground  hereby  demised,  or  any  part  thereof  respectively,  for  the 
purpose  of  rebuilding  or  altering  the  same,  or  of  building  others 
in  their  stead,  so  that  the  same  shall  be  accordingly  rebuilt  or 
altered  or  others  built  in  their  stead,  but  merely  to  provide  and 
secure  to  the  said  Henry  Duke  of  Beaufort,  his  heirs  and  assigns, 
the  means  of  preventing  such  works  and  buildings  from  becoming 
ruinous  and  going  to  decay."  The  lease  also  contained  a  covenant 
by  the  lessees  that  they,  their  executors,  administrators  or  assigns, 
would  at  the  end  or  other  sooner  determination  of  the  term 
**  peaceably  and  quietly  surrender  and  yield  up  to  the  said  Henry 
Duke  of  Beaufort,  his  heirs  and  assigns^  all  and  singular  the  coal 
and  iron  works  and  mines,  veins  and  seams  of  coal  and  iron  ore, 
which  shall  be  then  working,  or  shall  have  been  worked  at  any 
time  within  three  years  next  preceding,  in  or  under  the  lands 
hereby  demised,  and  the  said  waste  lands  or  grounds  hereinbefore 
described,  and  also  all  pits  and  shafts  which  shall  be  then  open, 
and  also  all  adits,  levels,  gutters,  drains,  and  watercourses,  and 
all  ways  and  roads  in,  upon,  or  under  the  same  lands  or  grounds 
respectively,  or  any  part  thereof,  in  such  good  repair,  order,  state, 
and  condition  as  that  the  said  coal  and  iron  works  may  be  con- 
tinued and  carried  on  by  said  Henry  Duke  of  Beaufort,  his  heirs 
or  assigns ;  and  also  will  at  the  expiration  or  other  sooner  deter- 
mination of  the  said  term  leave  and  yield  up  unto  and  for 

*  884  the  said  Henry  Duke  of  Beaufort,  his  heirs  or  *  assigns, 

all  and  singular  the  furnaces  and  other  works,  messuages, 
cottages,  and  other  erections  and  buildings  which  shall,  at  any 
time  during  the  last  ten  years  of  the  said  term  hereby  demised,  be 
standing  or  in  being  upon  the  said  lands  or  grounds  hereby 
demised,  or  any  part  thereof,  and  ulso  all  the  gates,  rails,  stiles, 
hedges,  ditches,  and  fences  upon  or  belonging  thereto,  in  the  like 
good  order,  repair,  and  condition." 

The  defendant  was  a  judgment  creditor  of  John  Powell,  an 
underlessee  of  the  demised  property,  and  had  taken  out  execution* 
The  bill  was  filed  to  prevent  him  from  removing  and  disposing  of 
certain  tram-plates  fixed  upon  iron  and  wooden  sleepers,  and  tiie 
sleepers  themselves,  which  the  sheriff  had  seized.  These  tram- 
plates  and  sleepers  had  been  laid  down  by  the  Kendalls  after  the 
granting  of  the  lease,  and  had  been  bought  and  paid  for  by  Powell 
when  he  took  his  underlease.  The  Court  considered  it  clear  upon 
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the  evidence  that  they  were  merely  laid  upon  the  roads  formed  on 
the  ground,  and  were  not  affixed  to  the  freehold,  and  that  there 
was  no  custom  of  the  country  entitling  the  landlord  to  claim  them 
as  part  of  the  freehold.  The  question  remained  whether  the 
terms  of  the  lease  were  such  as  to  bind  the  tenant  to  leave  them. 
The  Vice-Chancellor  considered  that  the  stipulations  of  the  lease 
bound  the  tenant  to  keep  them  in  repair  and  leave  them  for  the 
benefit  of  the  landlord,  and  that  the  underlessee,  who  had  notice 
of  the  covenants  in  the  lease,  and  his  judgment  creditor  were  in 
no  better  position,  and  he  accordingly  granted  an  injunction. 
The  defendant  appealed. 

Sir  H.  M.  Caimn  and  Mr.  Macnaghteny  for  the  appellant.  —  On 
the  fair  construction  of  this  lease,  there  is  no  contract  that 
tram-plates  not  affixed  to  the  freehold  shall  *  not  be  re-  *  886 
moved.  There  is  no  covenant  in  terms  not  to  take  them 
away.  They  are  not  part  of  the  demised  premises,  since  they 
were  not  on  the  property  when  the  lease  was  granted  and  have 
not  b^n  affixed  to  the  fi^eehold,  but  are  mere  chattels.  Ghitty  on 
Contracts :  (a)  they,  therefore,  are  not  included  in  the  covenant  to 
deliver  up  the  demised  premises.  There  is  no  covenant  which  can 
embrace  them  unless  they  are  included  in  the  words  ''  roads  and 
ways  "  in  the  6ovenant  to  deliver  up  possession.  But  ^  roads  and 
ways  "  do  not  in  their  natural  sense  include  tramways,  which  are 
mere  movable  chattels  placed  upon  a  road  for  the  purpose  of 
more  conveniently  using  it,  and  they  ought  to  be  construed  in  their 
natural  sense  according  to  common  usage.    MaUan  v.  May,  (V) 

By  the  custom  of  the  country,  which  is  admissible  on  this  ques- 
tion, roads  and  ways  are  not  understood  to  include  the  trams  and 
rails  which  make  them  into  railroads  and  tramways.  The  plaintiff's 
construction  of  the  lease  leads  to  this  monstrous  conclusion,  that 
the  lessees  would  be  bound  to  keep  in  repair  throughout  the  whole 
term  a  tramway  which  might  have  become  useless  soon  after  its  • 
oonmiencement,  by  reason  of  the  mines  to  which  it  led  having  been 
worked  out. 

Mr.  Malins  and  Mr»  Oracknallj  for  the  plaintiffs.  —  The  lease 
gives  a  right  to  make  roads  and  ways,  which  must  include  a  right  to 
make  railroads  and  tramways,  when  it  was  expedient  to  do  so,  and 

(a)  F»ge  818.  (6)  13  M.  &  W.  611. 
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the  covenant  to  leave  all  roads  and  ways  in  good  repair  must  have 
the  same  extent.  No  such  hardship  as  the  defendant  suggests 
could  result,  for  the  proviso  in  the  covenant  to  repair,  allows  the 
tenant  to  remove  any  erections  or  fixtures  from  one  part  of 
*386  the  demised  property  to  *  another.  Moreover,  the  tram- 
I  roads  are  included  in  the  word  "  works  "  contained  in  the 

'  covenant  to  repair.     Lord  Mansfield  v.  Blaehbume^  (a)  Sunderland 

V.  Newton,  (i)  Naylor  v.  Collinge,  (js)  are  in  our  favour.  A  lessee 
who  covenants  to  leave  all  erections  and  buildings  must  leave 
them,  though  such  as  in  the  absence  of  such  a  covenant  he  would 
be  entitled  to  remove  as  having  been  set  up  for  trade  purposes. 
Martyr  v.  Bradley,  (d)  The  intention  of  the  lease  was  that  the 
works  should  be  given  up  at  the  end  of  the  term  as  a  going  con- 
cern, an  object  which  is  defeated  if  the  tramways  are  made  use- 


Sir  H,  M.  Cairns,  in  reply. — The  lease  contains  no  demise  of 
roads  and  ways,  and  it  takes  a  distinction  between  ''  works  "  and 
^^  roads."  The  covenant  to  repair  extends  ojily  to  the  demised 
premises.  If  it  had  been  intended  to  include  in  the  covenants  of 
this  lease  any.  thing  so  utterly  unattached  to  the  freehold  as  tram- 
plates  laid  on  the  surface  of  a  road,  plainer  words  would  have  been 
used.  The  covenant  to  yield  up  applies  only  to  thhigs  of  a  free- 
hold nature,  and  it  would  be  doing  violence  to  its  language  to 
treat  it  as  including  chattels  like  these. 

The  Lord  Justice  Enioht  Bruce.  —  This  case  is  one  of  an 
interlocutory  injunction  granted  in  these  circumstances :  By  virtue 
of  an  execution  against  a  defendant  under  a  judgment  at  law,  the 
defendant  having  been  an  underlessee  of  iron  ores,  coal  works,  and 
mineral  property,  the  sheriff  seized,  among  other  goods,  certain 
tram-plates  and  wooden  sleepers  on  which  the  tram-plates  lie  or 

are  fixed.  The  defendant,  I  have  said,  was  an  underlessee  of 
*  887    the  property  where  *  these  things  were.    The  bill  has  been 

filed,  and  the  injunction  obtained  by  the  head  landlord  on  the 
ground,  that  if  these  tram-plates  and  sleepers  are  not  fixed  to  the 
freehold  and  part  of  the  freehold  in  the  ordinary  sense,  they  are 
still  protected  in  his  favour  by  the  terms  of  the  lease  which  he 

(a)  6  Bing.  N.  C.  427.  (c)   1  Taunt.  19. 

(&)  3  Sim.  450.  (d)  9  Bing.  24. 
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granted  to  the  original  lessees.  The  landlord's  bill  prayed  an 
injunction  accordingly  in  these  terms,  beyond  which,  as  I  under- 
stand, the  injunction  granted  does  not  go :  — 

^^  That  the  defendant,  his  servants,  agents,  and  workmen,  may  be 
restrained  by  the  order  and  injunction  of  this  honourable  Court 
from  taking  up,  selling  or  removing  the  iron  railroads  and  tram- 
ways now  being  in,  upon,  under,  or  about  the  said  hereditaments 
demised  by  the  said  firstly  hereinbefore-stated  indenture  of  lease, 
or  the  coal  or  iron  or  other  works  authorized  thereby  or  carried  on  . 
under  or  by  virtue  thereof,  or  any  part  of  the  said  iron  railroads 
or  tram-ways." 

It  probably  would  be  too  narrow  a  construction  of  the  injunction 
thus  prayed  to  say  that  it  does  not  extend  to  the  wooden  sleepers. 
I  understand  it  as  extending  to  them.  The  evidence  before  us 
satisfies  me  that,  independently  of  any  covenant  in  the  particular 
case,  the  general  law  of  the  country  has  not  given  the  landlord  any 
such  right.  The  evidence  convinces  me  that  the  sleepers  and 
tram-plates  in  question  are  not  fixed  to  the  freehold,  but  are  to  all 
intents  and  purposes,  subject  to  any  question  that  the  terms  of  the 
lease  may  raise,  the  goods  and  chattels  of  the  tenant  (the  defend- 
ant at  law),  and  therefore  liable  to  be  seized  by  the  sheriff  under 
the  execution  against  him.  If,  therefore,  the  case  of  the  head 
landlord  is  to  be  considered  as  being  put  on  any  such  right,  I  think 
that  it  wholly  fails.  As  for  the  stone  sleepers  and  the  tram-plates 
lying  on  them,  they  may  be  placed  out  of  the  case,  for,  as  I  under- 
stand it,  the  defendant  here,  the  plaintiff  at  law,  is  willing  to 
undertake  that  he  will  not,  and  that  the  sheriff  under  his 
execution  shall  not,  interfere  *  with  any  of  the  stone  sleepers,  *  888 
or  with  the  tram-plates  lying  on  them. 

Tlie  question,  then,  is  reduced  to  tlie  terms  of  the  lease,  and 
fliough,  for  the  purpose  of  construing  the  particular  covenant  on 
which  directly  the  controversy  turns,  the  whole  lease  must  be  read, 
yet,  as  I  have  said,  the  right  claimed  is  put  directly  and  merely 
upon  this  covenant.  [His  Lordship  read  the  covenant  for  deliver- 
ing up  the  property  on  the  determination  of  the  lease.]  Whether, 
for  the  purpose  of  interpreting  this  covenant,  we  look  to  the  rest 
of  the  instrument  or  not,  I  am  of  opinion  that,  according  to  its 
true  meaning,  it  does  not  extend  to  chattels  of  this  description. 
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Neither  under  the  word  "  works,"  nor  under  the  word  "  ways,^  nor 
under  the  word  **  roads,"  nor  under  all  three  together,  are,  in  my 
opinion,  movable  chattels  of  this  kind  comprised,  nor  were  they,  as  I 
consider  this  instrument,  intended  to  be  so  comprised.  It  may  be  the 
duty  of  the  tenant,  at  the  end  of  the  term,  to  leave  the  roadway  in 
good  order  and  condition,  but  the  question  is,  whether  it  is  his  duty, 
according  to  this  lease,  leaving  the  road  in  good  order  and  condition, 
to  leave  upon  it  the  sleepers  and  tram-plates,  movable  as  they  are, 
without  which' I  agree  it  cannot  be  conveniently  used,  or  cannot 
be  at  all  used  as  a  tram-road  or  railway.  That,  in  my  opinion,  is 
not  the  meaning  of  the  covenant.  The  parties  did  not,  as  I  read  the 
instrument,  intend  to  interfere  with  the  right  of  the  tenant  to 
remove,  or  do  what  he  would  with  what  were  only  movable  chattels 
used  by  him  for  the  more  convenient  use  of  the  tram-road.  That 
is  my  exposition  of  the  covenant  which  we  are  here  asked  to  con- 
strue, and,  I  think,  therefore,  and  my  learned  brother  agrees  with 
me,  that  we  ought  to  act  upon  that  interpretation.  This,  however, 
will  not  affect  any  right  of  action  which,  at  the  end  of  the 

*  889    term  or  *  otherwise,  the  landlord  or  his  representative  may 

have  against  the  original  lessees  or  their  representatives,  or 
against  any  other  person.  That  right  of  action  will  remain  ;  but 
to  give  a  title  to  maintain  the  present  injunction  it  is  necessary,  as 
I  apprehend,  that  we  should  read  the  covenant  in  the  manner  in 
which  the  plaintiff  asks  us  to  read  it.  The  construction  which  the 
plaintiff  seeks  to  pat  upon  it  appears  to  me  to  contradict  in  spirit,  if 
not  in  letter,  the  meaning  of  the  whole  instrument,  and  I  consider, 
therefore,  that  the  injunction  ought  not  to  stand.  With  regard  to 
the  costs  of  the  motion  before  the  Vice-Chancellor  and  the  motion 
here,  my  impression  is,  that  they  ought  to  be  costs  in  the  cause. 

The  Lord  Justice  Turner.  —  I  take  precisely  the  same  view 
of  this  case.  So  far  as  respects  the  stone  sleepers  and  the  trams 
resting  upon  them,  I  think  that  there  was  no  case  for  granting  an 
injunction,  because  the  defendant  had,  as  I  understand  the  case, 
before  the  hearing  of  the  motion,  disclaimed  any  right  to  interfere 
with  them.  So  (ar  as  respects  the  iron  sleepers,  or  the  wooden 
sleepers,  and  the  trams  resting  upon  those  sleepers,  I  am  of  opin- 
ion that  there  was  no  case  for  this  injunction,  upon  the  grounds 
which  I  am  about  to  state. 

I  think  it  material,  in  the  first  place,  to  consider  whether  these 
[806] 
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tram-plates  and  sleepers  were  or  were  not  aflBxed  to  theJTreehold. 
If  they  were  not  affixed  to  the  freehold,  they  were  trade  personal 
chattels  of  the  lessee,  belonging  to  him,  brought  by  him  upon  the 
trade  premises,  continuing  to  belong  to  him,  and,  according  to  the 
general  law,  removable  by  him  during  the  term.^  If  they  were 
trade  personal  chattels,  it  lies  upon  the  landlord  to  prove  a 
custom  preventing  the  tenant  from  *  removing  them,  or  to  *  890 
show  that  the  terms  of  the  lease  prohibit  such  removal. 
There  certainly  is  no  evidence  of  any  such  custom  (if  such  custom 
there  could  be),  and  the  lease  ought  not  to  receive  a  strained  con- 
struction for  the  purpose  of  including  within  its  terms  trade 
personal  chattels,  so  as  to  prevent  the  tenant  from  removing  them, 
as  in  the  ordinary  course  of  law  he  would  be  entitled  to  do.  A 
lease  ought  not,  I  think,  to  be  construed  so  as  to  take  away  the 
ordinary  legal  right  of  a  tenant  to  remove  trade  chattels,  unless 
such  an  intention  is  clearly  expressed. 

On  both  views  of  the  case,  therefore,  it  appears  to  me  material 
to  consider  the  question,  whether  these  sleepers  and  trams  were  or 
were  not  affixed  to  the  freehold ;  and  I  think  it  is  perfectly  clear 
upon  the  evidence  that  they  were  not  so  affixed.  The  evidence 
upon  the  subject  seems  to  me  to  be  all  one  way,  for  though  we 
have  two  witnesses  on  the  part  of  the  plaintiff  who  speak  of  them 
as  affixed  to  the  freehold,  it  is  perfectly  plain,  when  their  evidence 
is  examined,  that  what  they  mean  by  affixed  to  the  freehold  is 
merely  that  they  are  sunk  in  the  soil  by  the  pressure  of  the  wag- 
gons passing  over  them. 

The  plaintiff's  case,  therefore,  must  rest,  as  indeed  it  was 
mainly  put  in  the  argument,  upon  the  construction  of  the  covenants 
in  the  lease,  and  on  this  point  the  case  is  put  thus :  it  is  said,  there 
is  first  a  liberty  granted  by  the  lessor  to  the  tenant  to  make  roads 
or  ways ;  then  there  is  a  covenant  by  the  tenant  with  the  lessor  to 
repair,  sustain,  and  uphold  the  roads  and  ways  which  are  so  made 
by  the  tenant ;  then  there  is  a  proviso  at  the  end  of  that  covenant, 
which  would  enable  the  tenant  from  time  to  time  to  remove  from 
one  part  of  the  premises  to  another  part  of  the  premises  the  trams 
which  may  be  laid  down  for  the  purpose  of  making 
♦  these  roads  or  ways,  but  no  provision  enabling  him  to  *  891 
remove  the  tram-plates  off  the  premises ;  and,  lastly,  it  is 

"  See  Kerr  Inj.  262-266 ;  Chittj  Contr.  (9th  Eng.  ed.)  830  et  seq.,  (10th  Am. 
ed.)  873  ei  seq,,  and  notes. 
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said,  thsii  there  is  a  covenant  that  the  lessee  will  at  the  expiration 
of  the  lease  deliver  up  these  roads  and  ways  so  that  the  lessor  may 
be  enabled  to  continue  and  carry  on  the  works.  Prom  these  prem- 
ises this  conclusion  is  deduced,  that  the  railroads  or  tram-ways 
made  and  used  by  the. tenants  were  to  be  kept  up  by  them,  subject 
of  course  to  the  power  of  removal  which  I  have  mentioned,  but 
with  no  further  power  of  removal,  and  were  to  be  delivered  up  to 
the  plaintiff  at  the  expiration  of  the  term,  the  plaintiff  it  is  said 
being  entitled  to  come  into  the  possession  of  these  works  as  a 
going  concern.  The  argument  was  attempted  to  be  strengthened 
by  a  fact,  which  is  alleged  by  the  plaintiff  in  his  bill,  and  which, 
for  the  purpose  of  the  argument,  I  assume  to  be  correctly  alleged, 
that  there  were  railroads  or  tram-ways  upon  the  premises  at  the 
date  of  the  lease.  Now,  I  think,  upon  considering  these  arguments, 
that  the  conclusion  which  is  contended  for  by  the  plaintiff  is  not 
warranted  by  the  premises  from  which  it  is  attempted  to  be  deduced. 
We  have  not  here  to  deal  with  the  railroads  or  tram-ways  which 
existed  at  the  date  of  the  lease.  There  is  no  question  before  us 
upon  them,  and  the  fact  of  their  existence  does  not  seem  to  me  to 
help  the  plaintiff's  contention,  because  I  think  it  may  well  be  con- 
tended, that  those  particular  railroads  or  tram-ways  which  were 
existing  at  the  date  of  the  lease  may  have  been  included  in  and 
demised  by  the  lease.  The  lease  was  of  the  lands  including  the 
iron  works,  together  with  the  appurtenances  to  the  lands,  works, 
and  premises ;  and  the  roads,  which  were  in  use  at  the  date  of  the 
lease  for  the  purpose  of  the  works,  might  well  be  considered  as 
being  appurtenant  to  the  works  themselves,  and,  therefore,  included 
in  the  demise.    Those  railroads  and  tram-ways,  therefore, 

*  892    which  were  existing  at  the  *  date  of  the  lease  would  stand 

upon  a  different  footing  from  the  railroads  or  tram-ways 
which  were  made  by  the  tenant  after  the  commencement  of  the 
lease ;  and  whatever  obligations  might  rest  upon  the  tenant  with 
reference  to  the  railroads  and  tram-ways  wliich  existed  at  the  date 
of  the  lease,  it  does  not  follow  that  the  same  obligations  were 
meant  to  be  imposed  upon  him  with  reference  to  those  made  by 
himself  during  the  continuance  of  the  lease. 

We  must,  therefore,  I  think,  consider  the  several  grounds  upon 

which  the  plaintiff  relies,  without  reference  to  the  question  of  the 

existence  or  non-existence  of  railroads  and  tram-ways  at  the  time 

when  the  lease  was  granted.    And,  first,  we  have  a  liberty  given  by 
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the  landlord  to  the  tenant  to  make  and  use  roads  and  wajts.  [His 
Lordship  here  read  the  grant  of  such  liberty.]  Now,  the  first 
question  here  is,  What  is  the  meaning  of  the  words  "  roads  and 
ways,"  as  used  in  this  grant  of  liberty  to  make  and  use  them  ?  It 
is  true  that  every  railroad  and  every  tram-way  is  a  road  or  way ; 
but  it  is  certainly  not  true  that  every  road  or  way  is  a  railroad  or 
a  tram-way ;  and,  in  the  ordinary  course  of  making  a  railroad  or 
tram-way,  the  road  or  way  is  in  the  first  instance  laid  down,  and 
then  it  is  converted  into  a  railroad  or  a  tram-way  by  the  rails  or  the 
trams  being  laid  down  upon  the  road  or  way  which  has  first  been 
formed  for  tlie  purpose  of  receiving  them.  Indeed  it  is  common 
in  speaking  of  an  unfinished  railway  to  say  that  the  road  has  43een 
made,  but  that  the  rails  have  not  been  laid  down.  It  is  quite 
clear,  therefore,  as  it  seems  to  me,  that  "  roads  and  ways"  would 
not  in  all  cases  extend  to  railroads  or  tram-ways,  and  I  apprehend, 
therefore,  it  must  depend  upon  the  nature  and  purposes  of  the 
instrument,  taken  in  connection  with  such  evidence  as  may  be 
receivable  upon  tlie  subject,  whether  upon  its  true  con- 
struction, *  the  words  "  roads  and  ways "  as  there  used  ♦  393 
were  or  were  not  intended  to  include  and  extend  to  railroads 
or  tram-ways.  The  evidence  on  this  point  is  clearly  in  favour  of 
the  defendant.  But  if  we  look  at  the  case,  even  without  reference 
to  the  evidence,  how  does  it  stand  ?  This  is  a  grant  of  liberty  by 
a  landlord  to  a  tenant,  and  it  is  therefore  primd  facte  to  be  pre- 
sumed, as  I  think,  that  it  relates  to  a  liberty  to  do  an  act  in  which 
the  landlord  was  interested,  and  by  which  his  rights  were  afiected. 
Now  it  is  clear  that  he  was  greatly  interested  in  the  making  of 
the  roads  or  ways,  without  which,  no  doubt,  the  tram-ways  could 
not  be  made ;  but  it  is  difiicult  to  see  of  what  importance  it  could 
be  to  the  landlord,  so  far  as  the  purposes  of  this  grant  are  con- 
cerned, whether  the  rails  or  trams  were  or  were  not  afterwards 
laid  down  on  the  road  or  way  when  made.  But  it  is  said  that 
this,  being  the  grant  of  the  lessor,  is  to  be  construed  most  strongly 
against  him,  and  that  tlierefore  it  ought  to  be  taken  to  include  of 
necessity  the  right  to  lay  down  these  rails  and  trams,  so  as  to 
prevent  there  being  any  doubt  upon  that  right.  And  this  probably 
would  be  so  if  the  question  had  rested  merely  upon  the  words 
granting  the  liberty  to  make  and  use  roads  and  ways ;  but  this 
grant  is  followed  up  by  words  giving  the  tenant  liberty  to  do  all 
such  other  acts,  matters,  and  things  whatsoever  in  and  upon  the 
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demised  Jands,  and  in  and  upon  the  waste  lands  thereinbefore  par- 
ticularly described,  or  any  part  thereof,  as  should  be  deemed  neces- 
sary or  expedient  for  (among  other  purposes)  "  conveying  the  iron 
ore  to  the  furnaces  and  other  works  on  the  lands."  It  seems  to 
me  that  this  part  of  the  grant  draws  the  distinction  between  the 
right  to  make  tlie  roads  and  ways,  and  tlie  right  to  do  acts  upon 
those  roads  and  ways  which  shall  be  convenient  for  the  purposes 

of  conveying  the  iron  ore  to -'the  smelting  house.     I  think, 
'  *  894    therefore,  that  "  roads  and  *  ways,"  as  used  in  this  part  of 

the  deed,  could  hardly,  upon  a  fair  reading  of  the  deed,  be 
meant  to  include  railroads  and  tram-ways.  I  think  that,  if  it  had 
been-intended  so  to  include  them,  such  intention  would  have  been 
much  more  clearly  expressed  upon  the  face  of  the  instrument,  and 
I  think  so  the  more  from  this  fact,  that,  according  to  the  statement 
on  the  part  of  the  plaintiffs,  there  were  actually  existing  railroads 
or  tram-ways  upon  tliese  premises  at  the  time  when  the  lease  was 
granted. 

Supposing,  however,  that  railroads  and  tram-ways  are  included 
in  the  words  "roads  and  ways'*  as  used  in  the  grant  of  this 
liberty,  was  it  or  not  incumbent  on  the  lessee  to  keep  them  in 
repair  ?  The  covenant  as  to  repairs  is  as  follows :  [His  Lordship 
read  the  covenant.]  Now  it  is  clear  that  the  tram-plates  and 
sleepers  in  quei^tion  are  not  part  of  the  demised  premises,  and, 
therefore,  if  they  are  included  at  all  in  the  covenant  to  repair,  it 
must  be  under  the  word  "  works."  But  that  word  must  be  con- 
strued in  connection  with  the  other  words,  with  which  it  is  imme- 
diately joined,  "furnaces  and  other  works,  houses  and  other 
buildings."  Upon  referring  to  the  other  parts  of  the  lease  it  will 
be  found  that  this  description,  in  a  great  degree,  runs  through  the 
whole  of  the  instrument ;  and  I  think  that  the  word  "  works  "  was 
not  intended  to  refer  to  any  such  works  as  mere  temporary  works 
of  tlie  tenant  not  affixed  to  the  freehold,  and  laid  down  by  him 
only  for  the  pur|K)se  of  the  more  convenient  transport  of  the  iron 
ore  from  the  mine  to  the  smelting-house,  but  that  it  was  intended 
to  refer  to  permanent  and  substantial  works,  similar  in  their 
nature  to  the  furnaces,  houses,  and  other  buildings  which  are 
spoken  of.    This  is  the  more  clear  from  the  use  of  the  words 

"  erected  and  built,"  words  which  could  not  be  applied  to  a 

•  895    railroad  or  a  tram-way  of  this  description.     *  But  if  there 

were  more  doubt  as  to  the  fair  construction  of  the  words,  it 
[SIO] 
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would  be  material  to  see  the  consequences  of  adopting^  the  con- 
struction contended  for  by  the  plaintiff.  This  is  a  lease  for  a  term 
of  seventy-eight  years  from  the  year  1801,  not  expiring,  therefore, 
until  the  year  1879.  Now,  suppose  that  within  two  or  three  years 
after  the  granting  of  the  lease  the  tenant,  having,  for  the  purpose 
of  working  the  minerals  in  one  part  of  the  large  extent  of  country 
over  which  the  grant  of  these  mines  extends,  made  a  road  and  laid 
down  tram-plates  for  the  convenient  transport  of  the  minerals  to 
be  raised  from  part  of  the  mine,  had  worked  out  the  ore  from  that 
part  of  the  mine :  is  it  to  be  contended  on  the  part  of  the  landlord 
that  the  true  meaning  of  this  lease  was,  that  those  tram-plates 
were  to  remain  on  the  ground  useless  to  the  lessee  during  the 
whole  period  of  the  continuance  of  the  lease,  in  order  to  be  given 
up  to  the  landlord  at  its  expiration,  by  which  time  they  would 
have  become  utterly  worthless  and  useless  to  him  ?  But  yet  that 
is  the  necessary  consequence,  as  it  seems  to  me,  of  holding  that 
this  covenant  to  repair  extended  to  roads  and  ways  of  this  descrip- 
tion, because  the  obligation  is  nob  merely  to  repair,  but  it  is  to 
sustain  and  uphold  them,  and  the  lessee,  therefore^  could  not, 
according  to  the  strict  legal  construction,  as  I  apprehend,  of  the 
covenant,  after  having  once  laid  down  these  tram-plates,  if  they 
are  within  the  range  of  the  covenant  at  all,  afterwards  take  them 
up  again.  The  weight  of  that  argument  seemed  to  be  felt  very 
much  on  the  part  of  the  plaintiflFs,  for  it  was  endeavoured  on  their 
part  to  escape  from  the  difficulty  by  saying  that  the  lease  does  not 
prevent  the  tenants  from  removing  the  tram-plates  from  one  part 
of  the  mine  to  another  part  of  the  mine,  but  only  prevents  their 
removing  them  ofiF  the  mine  altogether.  But  where  is  that  to  be 
found  in  the  lease  ?  The  plaintiffs,*  in  support  of  that  part 
of  their  case,  rely  upon  the  proviso  *  at  the  close  of  the  cov-  *  396 
enant  to  repair.  [His  Lordship  read  the  proviso.]  Now  I 
think  it  perfectly  clear  that  this  proviso  has  not  the  slightest 
reference  to  roads  or  ways,  or  to  any  thing  which  may  be  done  by 
the  tenant  in  laying  down  tram-plates  for  the  purpose  of  constitut- 
ing railroads  or  tram-ways.  It  is  a  proviso  which  clearly  refers  to 
works  and  buildings  which  are  capable  of  being  erected  and  built, 
and  in  lieu  of  which,  if  pulled  down,  other  works  and  buildings  are 
to  be  erected  and  built ;  and,  therefore,  if 'this  proviso  does  not,  as 
I  think  it  clearly  does  not,  extend  to  the  removal  of  the  tram- 
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plates,  the  consequence  which  I  have  pointed  out  upon  the  earlier 
part  of  the  covenant  to  repair  must  necessarily  result. 

Then  in  coming  to  the  consideration  of  the  last  clause,  on  which 
the  plaintiffs  rely,  we  enter  upon  it  subject  to  the  following  con- 
siderations, first,  that,  to  say  the  least,  it  is  exceedingly  doubtful 
whether  the  words  "  roads  or  ways,"  as  contained  in  the  liberty 
granted,  were  at  all  intended  to  apply  to  railroads  or  tram-ways  of 
this  description  laid  down  by  the  tenant.  But  if  they  were,  I  take 
it  to  be  clear,  that  there  was  no  obligation  imposed  upon  the  ten- 
ant to  keep  them  in  repair.  We  then  have  a  covenant  by  the 
lessee  to  yield  up  to  the  lessor  all  and  singular  the  coal  and  iroa 
works,  veins  and  seams  of  coal,  and  all  pits  and  shafts  which 
should  be  then  opened,  "  and  all  adits,  levels,  gutters,  drains,  and 
watercourses,  and  all  ways  and  roads  in,  upon,  or  under  the  same 
lands  or  grounds  respectively,  or  any  part  thereof,  in  such  good 
repair,  order,  state,  and  condition  as  that  the  said  coal  and  iron 
works  may  be  continued  and  carried  on  "  by  the  lessor,  his  heirs 
or  assigns.  Now,  if  the  tenant  was  not  bound  to  maintain  roads 
or  ways  of  this  description,  which  he  had  laid  down,  how  can  it  be 
within  the  meaning  of  this  covenant  that  he  was  bound 

*  397    *  to  deliver  them  up  at  the  expiration  of  the  term  ?     If, 

therefore,  I  am  right  in  the  construction  of  the  covenant  to 
repair,  it  seems  to  me  necessarily  to  follow  that  these  roads  and 
ways,  movable  as  they  are,  would  not  be  within  the  meaning  of 
this  covenant  to  deliver  up.  There  is,  it  is  to  be  observed,  an 
express  covenant,  which  follows  upon  this,  to  leave  "  the  furnaces 
and  other  works,  messuages,  cottages,  and  other  erections  and 
buildings  which  should  at  any  time  during  the  last  ten  years  of 
the  said  term  thereby  demised  be  standing  or  in  being  upon  the 
said  lands  or  grounds."  It  cannot  be  said,  therefore,  that  you 
must  imply  a  covenant  to  yield  up  other  matters  than  those  which 
are  the  subject  of  express  covenant.  The  whole  argument  on  this 
pai-t  of  the  case,  therefore,  really  resolves  itself  into  the  last  few 
words  of  that  covenant,  that  the  premises  are  to  be  yielded  up  in 
such  good  order,  state,  and  condition,  as  that  the  coal  and  iron 
works  may  be  continued  and  carried  on  by  the  duke.  Now,  does 
that  mean  of  necessity  that  they  are  to  be  yielded  up  with  the  rails 
and  tram-plates  which  may  be  laid  down  by  the  tenant,  and  which, 
according  to  the  ordinary  course  of  law,  the  tenant  would  bo 
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entitled  to  remove ;  or  does  it  mean  this,  that  the  roads  and  ways 
themselves  are  to  be  yielded  up,  leaving  it  to  the  tenant  to  remove 
the  tram-plates  which .  he  may  have  laid  down  ?  Was  it  meant 
that  the  duke  was  to  be  entitled  to  take  as  his  own  that  property 
which,  in  the  ordinary  course  of  law,  belonged  to  the  tenant ;  or 
was  it  simply  meant  that  he  should  have  those  roads  and  ways  in 
which  he  was  interested,  and  which  had  been  made  under  the 
grant  by  which  he  had  given  liberty  to  make  them,  delivered  up 
to  him  in  good  repair,  so  that  he  might  be  enabled  to  continue  the 
works  by  placing  the  tram-ways  upon  them,  which  should  enable 
the  works  to  be  conveniently  carried  on  ?  I  think  it  clear 
that  the  latter  is  the  true  meaning  of  *  this  covenant,  that  *  398 
it  extends  only  to  the  delivery  up  of  the  roads  and  ways  in 
good  repair  without  the  plant  which  .had  been  laid  down  upon 
them ;  and  that  the  injunction  ought  to  be  dissolved.  I  agree  as 
to  the  costs. 


OLDFIELD  V.  PRESTON. 

1861.    December  13,  14.    1862.    January  15.    Before  the  Lords  Justices. 

A  capital  fund  was.  fonned  hy  subscriptions  upon  lives,  each  subscriber  subscrib- 
ing upon  the  life  of  a  nominee.  The  income  was  yearly  to  be  divided  rat- 
ably among  those  subscribers  whose  nominees  were  then  living,  and  as  soon 
as  the  number  of  nominees  was  so  far  reduced  by  death  that  the  capital 
would  give  not  less  than  1000/.  for  each  share,  the  fund  was  to  be  divided 
among  the  subscribers  whose  nominees  were  living.  The  capital  became 
divisible  after  the  passing  of  the  Succession  Duty  Act,  Heldj  that  no  suc- 
cession duty  was  payable. 

Per  the  Lord  Justice  Turner,  semble,  succession  duty  would  have  been  payable 
but  for  the  saving  in  the  17th  section  of  the  Act. 

Per  the  Lord  Justice  Turner,  the  17th  section  is  not  confined  to  cases  where 
the  relation  of  debtor  and  creditor  exists  between  the  parties,  but  extends  to 
every  case  of  a  contract  bond  fide  for  valuable  consideration  in  money  or 
money's  worth  for  the  payment  of  money  or  money's  worth  after  the  death  of 
another  person. 

This  was  a  petition  presented  by  some  of  forty-six  subscribers 
to  the  first  class  of  the  Doncaster  Universal  Tontine,  who  had 
obtained  a  decree  by  which  it  was  established  that  those  forty-six 
subscribers  were  entitled  in  equal  shares  to  the  sum  of  46,000?, 
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8Z.  per  cent  consols,  the  amount  of  the  fiinds  produced  by  the 
investment  of  the  subscriptions  to  the  first  class  of  the  tontine ; 
and  the  petition  prayed  that  it  might  be  declared  whether  any  and 
what  succession  duty  was  payable  in  respect  of  this  fund  of 
46,000Z.  3/.  per  cent  consols. 

The  tontine  was  founded  on  the  1st  of  September,  1788,  and  by 
the  deed  of  constitution  of  that  date  it  was  amongst  other  things 
provided,  that  the  tontine  should  be  open  to  subscriptions  on  lives 
of  whatever  ages  in  being  on  that  day,  according  to  a  scale  of 
value  set  forth  in  the  deed,  the  scale  varying  according  to  the  ages 
of  the  lives  on  which   the  subscription  should  be  made; 

*  399   that  the  *  subscribers  might  subscribe  optionally  on  their 

own  or  on  any  other  life  or  lives  respectively,  with  provi- 
sions for  several  subscriptions  on  the  same  life  or  lives,  and  for 
dividing  the  tontine  into  several  classes,  each  of  which  was  to  be 
a  separate  tontine  on  the  several  concurrent  lives  concerned 
therein  respectively;  that  there  should  be  a  committee  of  direc- 
tors and  managers  for  the  conduct  and  execution  of  the  tontine ; 
that  the  subscriptions,  as  they  should  come  in,  after  payment  of 
the  expenses  of  management  as  thereinafter  mentioned,  should  be 
funded  in  the  SL  per  cent  consols,  there  to  remain  invested  until 
final  partition,  in  the  names  of  some  of  the  directors  for  'the  time 
being,  and  should  be  so  acknowledged  ;  and  that  each  subscriber, 
on  payment  of  his  or  her  subscription  or  subscriptions,  should 
become  a  proprietary  member  of  the  tontine  for  and  according  to 
his  subscription  or  subscriptions,  and  within  its  rules  and  provision 
to  all  intents  and  purposes ;  "  that  the  net  annual  dividends, 
interest,  or  produce  from  the  funded  capital,  subject  to  the  charges 
and  expenses  attending  the  management  of  the  tontine,  shall  be 
partable  on  the  29th,  or,  if  that  day  fall  on  Sunday,  then  on  the 
28th  day  of  August,  but  shall  be  payable  from  the  20th  of  Septem- 
ber until  the  end  of  December  in  every  year  equally  on  all  the 
then  existing  lives,  and  on  those  which  niay  have  lapsed  within 
the  year  last  foregoing,  distributively  in  and  according  to  the 
several  tontine  classes  ;  and  such  like  yearly  distributive  partition 
shall  proceed  with  regard  to  each  respective  class  until  it  shall  be 
found  and  declared  by  the  committee,  either  that  the  sum  of  the 
funded  capital  thereof  can  yield  on  division  lOOOZ.  at  least  of  such 
SI.  per  cent  stock  on  each  then  surviving  life  therein,  or  else  that 
the  class  (if  its  capital  shall  happen  to  have  been  too  small  for 
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such  division  thereof  on  lives)  hath  then  become  reduced 
to  one  sole  surviving  life,  at  which  *  prescribed  period,  so  *  400 
to  be  ascertained  with  regard  to  each  class  as  aforesaid,  the 
respective  proprietors'  rights  to  partition  or  to  sole  property,  as 
the  case  may  be,  of  and  in  the  capital  stock  thereof,  shall  vest  and 
take  place,  and  the  same  shall  with  all  timely  speed  be  divided  or 
transferred  and  rendered  accordingly."  There  were  also  provi- 
sions in  the  deed  for  proprietors  transferring  their  interests ;  for 
annual  meetings  of  the  committee  to  audit  the  accounts  and 
declare  the  dividends,  both  intermediate  and  final ;  for  forfeiture 
of  the  interests  of  proprietors  in  certain  cases  mentioned  in  the 
deed ;  for  dividends  unproved  or  unclaimed  falling  into  the  com- 
mon stock  for  the  general  benefit,  and  for  all  contingent  acces- 
sions, accruing  by  forfeiture,  non-claim  or  otherwise,  being  applied 
in  aid  of  the  annual  dividends  or  funded  as  additional  stock,  at 
the  discretion  of  the  committee. 

The  first  class  of  the  tontine  consisted  of  shares  subscril)ed  for 
on  lives  under  the  age  of  one  year ;  864  such  shares  were  taken, 
and  the  investment  of  the  subscriptions  after  deducting  expenses 
produced  46,000^  consols. 

At  the  time  when  the  Succession  Duty  Act,  16  &  17  Vict.  c.  51, 
came  into  operation,  the  number  of  lives  in  this  class  was  reduced 
to  seventy-nine.  In  June,  1860,  when  the  suit  was  instituted,  it 
was  reduced  fo  forty-six,  and  so  the  fund  became  divisible,  the 
number  of  lives  having  been  reduced  S9  that  the  share  of  each 
would  be  1000/.  The  question  raised  by  the  petition  was,  whether 
the  forty-six  shareholders,  among  whom  the  fund  had  thus  become 
divisible,  were  liable  to  any,  and  if  any  what,  succession  duty  on 
their  shares. 

*  A  point  also  was  raised  as  to  the  share  of  a  Mr.  John  *  401 
Gharlesworth,  the  facts  relative  to  which  did  not  appear  on 
the  petition.  A  Mr.  Gharlesworth  subscribed  for  three  shares, 
which  were  taken  in  the  names  and  on  the  lives  of  his  three  infant 
children  respectively.  Two  of  the  three  died  before  the  passing  of 
the  Succession  Duty  Act,  but  John  Gharlesworth,  the  third  of 
them,  was  one  of  the  forty-six  survivors,  and  so  one  of  the  persons 
entitled  to  share  in  the  46,000Z.  consols. 

The  Solicitor- General  (Sir  R.  Palmer)  and  3Ir.  Hanson^  for  the 
Crown.  —  The  case  depends  on  the  2d,  8d,  and  5th  sections  of  the 
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Succession  Duty  Act,  taken  in  connection  with  the  12th  &  13th. 
By  the  2d  section  the  subject  called  a  "  succession  "  is  defined. 
The  5th  section  shows  that  the  accretion  of  an  additional  interest 
upon  death  to  a  person  who  already  has  some  interest  is  a  succes- 
sion within  the  meaning  of  the  2d  section.  The  13th  section  pro- 
vides for  the  case  where  the  successor  derives  his  succession  from 
more  persons  than  one  and  the  proportional  parts  cannot  be  dis- 
tinguished. These  three  secldons  taken  together  meet  the  present 
case,  unless  the  Court  should  be  of  opinion  that  it  comes  within 
the  3d  section,  which  will  be  considered  presently.  Taking  the 
case  apart  from  that  section,  here  was  a  deed  executed  by  a  number 
of  persons,  which  made  a  settlement  of  the  aggregate  fund  contrib- 
uted by  those  persons,  and  that  settlement  was  such  that  upon  the 
death  of  each  of  the  cestuis  que  vie  (who  might  or  might  not  be 
the  same  persons  as  those  who  were  beneficially  interested),  there 
was  to  be  an  accruer  or  accretion  of  additional  interest  to  the  per- 
sons who  were  entitled  to  the  shares  of  the  surviving  cestuis  que 
vie.  That  was,  under  the  5th  section,  an  increase  of  benefit  acru* 
ing  to  those  persons  upon  the  determination  of  the  interest 
*402  of  the  *  person  whose  interest  depended  on  the  life  that  was 
•gone,  and  that,  by  the  5th  section,  is  distinctly  made  a  suc- 
cession. Suppose,  to  put  a  simple  case,  that  the  deed  had  been 
executed  immediately  before  the  passing  of  the  Act,  and  that  only 
three  persons.  A.,  B.,  and  C,  were  nominated  under'it,  and  that  A. 
died  after  the  passing  of  ^the  Act.  Thereupon  the  interest  of  B. 
and  C.  would  become  increased  by  the  accretion  of  what  previously 
belonged  to  A.,  whose  interest  was  determined  on  his  death.  That 
is  a  primd  facie  case  for  inquiry  who  is  the  predecessor,  making  B. 
and  C.  the  successors  chargeable  with  duty  under  the  Act.  Should 
there  be  any  difficulty  arising  in  ascertaining  the  predecessor,  in 
consequence  of  its  being  a  joint  fund,  the  13th  section  meets  the 
case ;  we  submit,  however,  that  there  is  no  such  difficulty.  Sup- 
posing A.,  B.,  and  C.  to  have  contributed  the  fund  in  equal  shares, 
the  interest  accruing  to  B.  and  C.  on  the  death  of  A.  is  plainly 
derived  from  A.,  and  so  if  there  be  any  number  of  deaths,  the  accre- 
tion of  interest  to  each  person  who  is  living  when  a  death  takes 
place  is*  derived  from  the  original  contributors  other  than  himself. 

[The  Lord  Justice  Turner.  —  How  would  it  be  if  a  contributor 
died  before  the  Act  came  into  operation  ?] 
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That  would  not  affect  the  case  unless  the  fund  became  divisible 
on  his  death,  for  the  original  settlor  is  the  predecessor  according  to 
the  2d  section  of  the  Act,  as  was  decided  in  Lord  Saltoun  v.  Her 
Maje%i%f%  Advocate-General  for  Scotland,  (a)  There  are  some 
cases  on  these  sections  which  are  material,  as  showing  how  the 
Courts  have  dealt  with  successions  under  instruments  to  which 
various  persons  have  been  parties  and  where  a  valuable  considera- 
tion has  intervened.  In  Lord  Brayhroke^B  Ca8e^(J>)  a  father, 
tenant  for  life,  and  eldest  son,  tenant  in  tail  in  remainder, 
*  joined  in  resettling  the  estate,  and  it  was  held  that  the  *403 
son's  estate  was  derived  out  of  his  prior  estate  tail.  The 
present  is  not  a  case  of  resettlement,  but  the  same  principle 
applies,  that  you  are  to  look  to  the  prior  state  of  the  title  to  ascer- 
tain from  whom  the  interest  which  accrues  to  the  successor  is 
derived,  who  it  was  that  brought  into  the  stock  that  particular 
interest  which  has  accrued.  Now  if  the  survivors  retain  the 
interest  which  they  originally  enjoyed  in  respect  of  what  they 
bought  in,  it  is  clear  that  the  accruer,  which  takes  place  upon 
the  death  of  any  of  those  who  die,  can  only  be  the  accruer  of  an 
interest  originally  brought  in  by  those  who  are  dead.  Re  Ram- 
ia'jfs  Settlement^  (<?)  illustrates  the  principle  on  which  the  Court 
proceeds  in  determining  who  is  the  predecessor.  In  that  case,  by 
a  marriage  settlement,  the  husband's  estate,  upon  the  failure  or 
determination  of  the  limitations  in  favour  of  the  husband,  wife,  and 
issue,  was  limited  to  the  wife's  relations.  The  wife's  relations 
came  into  possession  and  contended  that  the  wife,  having  given 
valuable  consideration  for  the  settlement,  was  the  predecessor,  but  it 
was  held  that  the  husband,  from  whom  the  estate  came,  was  the  pre- 
decessor, and  that  10/.  per  cent  was  payable.  So  here,  where  a  joint 
stock  is  made  to  which  each  person  contributes  a  distinguishable 
portion,  and  it  is  subjected  to  a  settlement  which  carries  over  the 
share  of  each  person  to  the  survivors,  the  person  who  contributed  that 
share  is  the  predecessor.  If  the  Court  should  hold  the  3rd  section  of 
the  Act  to  be  applicable,  the  result  will  not  be  materially  different. 
Whether  that  section  applies  appears  to  depend  on  the-  sense  to  be 
given  to  the  word  "  jointly."  If  the  word  is  confined  to  a  strict 
joint  tenancy,  probably  this  case  may  be  held  not  to  fall  within  the 
section,  since  here  the  accruer  was  not  on  the  death  of  the 
persons  *  beneficially  entitled,  but  of  the  cestuis  que  vie.  *404 
(a)  3  Macq.  669.         (6)  9  H.  L.  Cm.  160.         (c)  30  Beav.  76. 

[317] 


*  404  CASES  IN   CHANGEBT. 

If,  however,  the  word  is  to  be  taken  in  the  large  and  popular 
sense,  then  the  case  comes  within  the  section,  and  the  only  differ- 
ence will  be,  that  not  the  persons  who  originally  settled  the  fund, 
but  the  persons  from  whom  the  accrued  interest  passed  to  the 
successors,  will  be  considered  the  predecessors.  It  will  be  observed 
that  under  this  contract  there  were  two  kinds  of  accruer  on  each 
death  which  took  place  between  the  passing  of  the  Act  and  the 
time  when  the  members  were  reduced  to  forty-six,  there  was  a  suc- 
cession both  to  those  members  of  the  class  who  afterwards  died 
before  the  number  was  reduced  to  forty-six  and  to  those  who 
ultimately  became  entitled  to  receive  a  share  of  the  capital.  The 
persons  who  died  before  the  number  was  reduced  to  forty-six 
would  be  liable  to  duty  only  on  an  accruer  of  income,  and  that 
duty  would  not  be  a  charge  upon  the  fund  now  remaining  for  dis- 
tribution. But  as  regards  the  succession  to  the  capital,  we  say 
that  duty  is  payable  on  all  the  accrued  shares,  and  is  to  be  cal- 
culated according  to  the  relationship  between  the  persons  who 
subscribe  for  those  shares  and  the  persons  who  take  them  by 
accruer.  If  I  subscribe  lOOZ.  and  am  one  of  the  last  survivors, 
I  pay  no  duty  on  that  lOOZ. ;  but  if  I  take  900Z.  more  by  accruer, 
I  take  it  as  a  succession  derived  from  tlie  persons  who  sub- 
scribed it.  If  A.  settles  a  fund  upon  trust  for  himself  during 
the  joint  lives  of  himself  and  B.,  with  remainder  to  the  survivor* 
of  them,  and  B.  makes  a  similar  settlement  of  another  fund,  it  is 
clear  that  if  B.  is  the  survivor  he  must  pay  succession  duty  on  A.'s 
fund  as  a  succession  derived  from  A.  If,  then,  A.  and  B.  con- 
tribute equally  to  form  a  joint  fiind,  the  income  of  which  is  to  be 
divided  between  them  during  their  joint  lives  and  the  capital  is  to 
go  to  the  survivor,  the  principle  is  the  same,  the  survivor  must  pay 
on  half  the  fund  as  a  succession  derived  from  the  other. 

*  405    Then  what  diflPerence  *  can  it  make  that  the  fund  is  con- 

tributed by  a  greater  number  of  persons.  Another  possible 
view  may  be  suggested,  that,  by  the  terms  of  the  original  disposi- 
tions, each  party  made  himself  a  settlor,  not  only  of  his  own 
original  subscription,  but  of  every  thing  which  might  accrue  to 
him,  and  the  forty-six  survivors  would  take  their  successions  from 
the  last  deceased  of  the  others.  We  do  not  contend  that  this  is 
the  correct  view,  but  we  submit  with  confidence  that  if  it  be  not,  the 
original  subscribers  must  be  considered  the  predecessors.  We  do 
not  claim  duty  on  any  accruer  which  took  place  before  the  passing 
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of  the- Act,  and  the  result,  taking  the  figures  of  the  case,  is  this: 
There  were  364  original  subscribers,  285  died  before  the  Act  and 
33  since,  46  being  now  living.  These  46  have  since  the  Act  had 
an  accruer  of  ^fths  of  the  fund,'  and  it  is  on  this  we  claim  duty  as 
an  interest  derived  from  the  other  818  of  the  original  subscribers. 

Mr.  ElmBley  and  Mr.  WickenSy  for  the  plaintiffs.  —  We  contend 
that  no  duty  at  all  is  payable.  The  nature  of  the  instrument  was 
this:  each  party  contributing  a  sum  of  money,  they  all  agreed 
that  when  the  cestuis  que  vie  were  reduced  to  forty-six,  the  fund 
should  be  divisible  among  those  who  held  the  shares  depending  on 
the  lives  of  the  surviving  cestuU  que  vie.  This,  therefore,  was  a 
purchase  by  one  from  the  others  of  the  chance  which  each  proprie- 
tor might  have  of  his  nominee  being  one  of  the  forty-six  survivors ; 
it  was  not  a  disposition  or  settlement.  The  17th  section  of  the 
Act,  relating  to  bonds  and  contracts  (a)  is,  as  we  submit, 
*  the  one  by  which  the  case  is  governed.  The  case  is  very  *  406 
analogous  to  that  of  a  policy  of  assurance  in  which  the  whole 
body  of  subscribers  would  be  the  assurers,  and  the  persons  whose 
nominees  were  the  survivors  the  assured.  That,  according  to  the 
17th  section,  would  not  create  the  relation  of  predecessor  and  suc- 
cessor. The  latter  part  of  the  section,  relating  to  bonds  and  con- 
tracts, is  expressly  opposed  to  the  case  of  the  Crown,  the  present 
being  a  case  of  a  contract  entered  into  for  money  or  money's  worth, 
for  the  payment  of  money  or  money's  worth. 

Now,  as  to  the  argument  resting  upon  the  2d,  8d,  10th,  and  13th 
sections.  The  8d  section  is  out  of  the  case,  for  there  clearly  was 
no  joint  tenancy  here.  The  2d  section  was  principally  relied  on. 
Upon  it  the  question  arises,  whether  the  words  "  beneficially  enti- 
tled upon  the  death  "  relate  to  becoming  entitled  in  right  upon  the 
death,  or  entitled  in  possession  on  the  death.    The  point  has  been 

(d)  "  No  policy  of  insurance  on  the  life  of  any  person  shall  create  the  rela- 
tion of  predecessor  and  successor  between  the  insurers  and  the  assured,  or 
between  the  insurers  and  any  assignee  of  the  assured,  and  no  bond  or  contract 
made  by  any  person  bona  fide  for  valuable  consideration  in  money  or  money^s 
worth,  for  the  payment  of  money  or  money^s  worth  after  the  death  of  any  other 
person,  shall  create  the  relation  of  predecessor  and  successor  between  the  person 
making  such  bond  or  contract  and  the  person  to  or  with  whom  the  same  shall 
be  made ;  but  any  disposition  or  devolution  of  the  moneys  payable  under  such 
policy,  bond,  or  contract,  if  otherwise  such  as  in  itself  to  create  a  succession 
within  the  provisions  of  this  Act,  shall  be  deemed  to  confer  a  succession. ^^ 
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much  discussed ;  and  Vice-Chanceller  Kindersley  held,  that  the 
words  were  so  ambiguous  that  he  could  not  hold  duty  to  be  pay- 
able on  the  ground  that  they  referred  to  becoming  entitled  in 
possession  upon  the  death.  Wilcox  v.  Smith,  (a)  The  Vice- 
Chancellor  decided  that  case  in  favour  of  the  Crown  upon  other 
grounds  which  do  not  exist  in  the  present  case.     The  5th 

*  407    section  does   not  advance  the   case  of  *  the   Crown,  for 

nobody  here  had  a  charge  or  interest,  unless  the  chance  of 
their  nominees  being  among  the  ultimate  survivors  be  called  a 
charge  or  interest.  The  13th  section  carries  the  case  no  further, 
for  it  is  governed  by  the  words  "  where  the  successor  shall  derive 
his  interest  from  more  predecessors  than  one,"  assuming  the  rela- 
tion to  exist,  which  is  the  very  point  in  dispute  here.  The  case  of  the 
Crown,  therefore,  must  rest  upon  the  2d  section  alone,  the  applica- 
bility of  which  to  the  case  is  not  clear  enough  to  charge  the  subject 
with  duty.  As  regards  the  increase  of  income  by  the  dropping  of  each 
successive  life,  it  was  clearly  of  less  value  than  100/.  to  each  share- 
holder, and  therefore  is  exempted  from  duty  by  tlie  18th  section. 

Mr.  Hingestonj  for  a  respondent  in  the  same  interest  as  the 
petitioners. 

Mr.  W.  M.  James  and  Mr,  Rendall,  for  other  parties  in  the 
same  interest.  —  We  contend  that  the  Succession  Duty  Act  was 
intended  to  meet  two  classes  of  cases,  that  of  simple  devolution  by 
act  of  law  from  ancestor  to  heir,  and  tliat  of  provisions  derived 
from  the  bounty  of  some  person  who  makes  dispositions  dependent 
on  the  death  of  himself  or  of  some  one  else,  and  that  it  was  not 
intended  to  apply  to  any  transaction  which,  whatever  be  its  form, 
was  in  substance  a  purchase  for  money  or  money's  worth,  and  this 
view  is  recognized  by  the  authorities  on  the  subject.  The  first 
pai*t  of  the  2d  section  is,  indeed,  in  the  widest  terms,  but  it  must 
be  read  with  reference  to  the  following  words,  which  show  that  it 
can  only  relate  to  something  derived  from  a  person  who  can  be 
called,  in  the  ordinary  use  of  language,  "  the  settlor,  disponer, 
testator,   obligor,  ancestor,  or  other  person  from   whom 

*  408    *  the  interest  of  the  successor  is  or  shall  be  derived."    In 

all  these  cases,  the  predecessor  is  not  the  person  who  merely 
conveys  the  property,  but  the  person  who  provides  the  subject  of 

(a)  4  Drew.  40. 
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the  disposition.  Thus,  if  A.  buys  an  estate  from  B.  and  takes  the 
conyeyance  to  the  ase  of  himself  for  life  with  remainder  to  his  son, 
the  son  takes  a  succession  from  A.,  not  from  B.,  though  B.  was 
the  conveying  party.  This  principle  governed  the  decisions  in 
Lord  SaltourC%  Ca$e.  There,  a  majority  of  the  Scotch  Judges 
held  that  the  predecessor  was  the  last  preceding  tenant  in  tail, 
from  whom,  according  to  the  technical  rules  of  Scotch  law,  the 
estates  descended  to  the  successor ;  but  this  was  reversed  in  the 
House  of  Lords,  and  it  was  held  that  the  case  was  not  to  be  deter- 
mined upon  technical  principles,  but  on  the  broad  ground  tliat  the 
person  from  whose  bounty  the  estate  came  to  the  successor  was  to 
be  treated  as  the  predecessor.  So  in  Lord  Braybrooke^e  Casej 
where  a  father,  tenant  for  life,  and  a  son  tenant  in  tail,  resettled 
the  estate,  the  father  taking  back  a  life-estate,  it  was  held  that 
the  succession  of  the  son  was  derived  from  the  original  settlor,  and 
not  under  a  disposition  made  by  the  father  and  son,  for  the  bounty 
came  from  the  settlor.  The  17th  section  applies  to  every  case  of 
purchase  for  money  or  money's  worth,  and,  combined  with  the 
12th,  entirely  takes  out  of  the  2d  section  all  such  cases,  for  the 
12th  section  provides  that  a  man  shall  not  be  liable  to  duty  on  a 
succession  derived  from  himself,  but  if  a  person  pays  for  an  estate, 
the  disposition  is  made  by  himself.  Of  course  this  does  not  apply 
to  the  purchase  of  a  reversion  already  existing,  in  which  case  a 
succession  has  already  been  created,  and  the  purchaser  comes  in 
the  place  of  the  original  successor.  To  put  a  simple  case,  if  I  bar- 
gain for  money  with  A.,  an  owner  in  fee,  that  after  his  death  I 
shall  have  the  estate,  I  contend  that  no  duty  is  payable,  for 
A.  is  not  the  person  creating  the  succession,  *  and  I  cannot  *  409 
be  charged  under  a  disposition  made  by  myself.  The  Act 
was  not  intended  to  apply  to  bond  fide  sales,  not  being  purchases 
of  existing  reversionary  interests.  There  are  provisions  in  the  7th 
and  8th  sections  to  meet  the  case  of  colourable  sales  made  for  the 
purpose  of  evading  the  duty.  Now,  with  respect  to  the  extent  of 
the  17th  section,  the  reference  to  a  policy  of  insurance  furnishes  a 
key  to  tlie  whole.  Take  the  case  of  a  mutual  insurance  company. 
The  sum  insured  is  payable  out  of  funds  contributed  by  the  insured 
themselves,  and  there  is  no  personal  liability,  the  form  of  policy 
now  in  use  always  providing  for  payment  out  of  the  funds  only ; 
this  by  the  express  words  of  the  Act  does  not  create  a  succession. 
If  this  does  not,  there  is  no  satisfactory  reason  to  be  given  why  a 
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shareholder  in  a  tontine  should  be  held  liable  to  duty,  and  there 
is  no  ground  for  putting  on  the  latter  part  of  the  clause  a  forcedly 
narrow  construction  for  the  purpose  of  making  him  liable.  He 
has  paid  his  money  to  a  partnership  upon  a  contract  that,  in  a  cer- 
tain event,  the  partnership  shall  pay  him  a  certain  sum ;  that  is  a 
contract  for  payment  of  money,  and  the  transfer  of  stock  must,  for 
the  purposes  of  the  Act,  be  deemed  a  payment  of  money's  worth. 
The  object  of  the  Act  was  to  provide  not  merely  that  the  relation 
of  debtor  and  creditor  should  not  constitute  the  relation  of  prede- 
cessor and  successor,  but  that  the  relation  of  vendor  and  purchaser 
should  not.  Re  Jenkinson  (a)  is  in  our  favour,  as  also  Attorney- 
General  v.  Yelverton.  (J)  The  3d  section  hardly  requires  notice. 
It  proceeds  upon  an  intelligible  ground,  that  where  a  joint  tenant 
does  not  sever  the  joint  tenancy,  the  interest  accruing  to  his  sur- 
vivor may,  in  some  sense,  be  considered  as  derived  from  his  bomity. 
The  section,  however,  in  no  way  applies  to  the  present  case, 

♦  410    which  is  not  one  of  joint  tenancy.     The  *  5th  section  also 

is  not  applicable,  for  here  the  surviving  shareholders  had 
not  property  "  subject  to  any  charge,  estate,  or  interest  determi- 
nable by  the  death  of  any  person,"  &c.  Each  of  them  had  a  share, 
and  the  shares  of  other  persons  have  come  to  them  upon  certain 
contingencies.  The  section  was  intended  to  apply  to  cases  where 
a  successor  comes  into  the  possession  of  a  property  subject  to  a 
charge  which  diminishes  its  value,  and  so  that  section  has  not  any 
bearing  upon  the  present  question.  If,  however,  the  Court  is 
against  us  on  the  above  points,  we  say  that  no  duty  is  payable  on 
the  ground  that  the  original  subscribers  are  the  predecessors,  and 
that  each  subscribed  less  than  lOOZ. 

Mr,  Giffard  and  Mr.  Bosch,  for  otiier  parties  in  the  same  inter- 
est. —  If  duty  be  payable,  we  contend  that  there  must  be  an  allow- 
ance for  the  income  which  the  survivors  lose  on  the  interest  falling 
into  possession,  as  in  Lord  Braybrooke^%  Case.  But  we  contend 
that  no  duty  at  all  is  payable.  Each  subscriber  undoubtedly  paid 
his  money  on  a  contract,  and  the  nature  of  that  contract  was  this  : 
each  person  contracts  for  a  valuable  consideration  in  money  that 
if  he  is  not  the  survivor  the  whole  sum  shall  be  paid  to  some  one 
else.  That  we  say  is  a  contract  coming  within  the  17th  section. 
The  counsel  for  the  Crown  hardly  venture  to  rely  much  on  the 

(a)  24  Beav.  64.  (6)  7  H.  <fe  N.  806. 
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8d  or  5th  sections,  but  are  driven  to  the  ?d.  Now,  to  bring  the 
case  within  that  section,  they  must  contend  that  every  vendor  of 
an  interest  expectant  on  his  own  death  is,  for  the  purpose  of  suc- 
cession duty,  the  settlor. 

Mr.  T.  Hughes  and  Mr.  J.  T.  Humphry ^  for  other  parties. 

*  Mr.  HobhoMBBy  for  John  Charlesworth.  —  The  father  of  *  411 
my  client  and  of  his  brother  and  sister  bought  their  shares 
for  them  as  an  advancement,  and  I  contend  that  they  are  their 
own  predecessors  as  to  what  was  so  purchased.  Tlie  subject  of  pur- 
chase was  the  contingent  benefit  which  they  would  obtain  in  the 
event  of  their  surviving ;  this  was  purchased  by  them  for  their  own 
benefit,  so  they  and  not  the  persons  with  whom  they  contracted 
were  the  settlors. 

Mr.  Bagshawe^  Jr.^  for  another  of  the  respondents.  —  "  Person  " 
in  the  12th  section,  by  virtue  of  the  interpretation  clause,  includes 
a  society.  This  is  a  disposition  made  by  the  society.  The 
society  becomes  entitled  under  a  disposition  made  by  itself,  and 
is  not  liable  to  duty. 

Mr.  Chapman  Barber^  for  other  parties. 

The  Solicitor-General,  in  reply.  —  As  regards  the  case  of  John 
Charlesworth,  he  is  liable  to  duty,  even  if  none  of  the  other  share- 
holders are,  for  he  takes  not  under  a  purchase  by  himself,  but  by 
virtue  of  a  purchase  made  by  his  father,  and,  therefore,  cannot 
avail  himself  of  the  argument  urged  on  the  part  of  the  other  share- 
holders. If  that  argument  succeeds,  then  John  Charlesworth 
must  be  held  to  take  under  a  disposition  made  by  his  father,  and 
so  must  be  liable  to  duty  on  all  interest  accrued  since  the  passing 
of  the  Act.  This  is  in  accordance  with  He  Jenkinson  and  Attorney- 
Cf-eneral  v.  Yelverton^  where  a  person  contracted  with  another  for 
valuable  consideration  for  the  payment  of  money  after  a  death, 
aud  volunt&rily  assigned  the  benefit  of  that  contract,  and  it  was 
held  that  the  assignee  was  liable  to  duty,  though  the  assignor 
would  not  have  been ;  Hamsay^s  Case  supports  the  same  view. 
It  is  not  disputed  that  if  purchase  were  out  of  the  question 
a  disposition  *  of  the  nature  of  that  contained  in  the  deed  *  412 
of  this  society  would  confer  taxable  successions  on  the  sur- 
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vivors,  and  if  the  purchase  makes  any  difference  it  can  only  make 
it  in  favour  of  the  person  who  pays  the  purchase-money,  not  in 
favour  of  a  person  who  takes  by  his  bounty. 

[The  Lord  Justice  Knight  Bruce.  —  Suppose  that  the  children 
had  been  adult  in  1788,  and  that  their  father  had  given  them  the 
money  to  buy  the  shares  in  their  own  names,  in  that  case,  suppos- 
ing the  petitioners  to  be  right  in  their  general  argument,  would 
the  duty  attach  ?] 

That  change  of  circumstances  would  place  the  Charlesworths  on 
the  same  footing  as  other  shareholders;  they  would  in  that  case 
have  been  themselves  the  purchasers.  But  where  the  father  pays 
the  money,  the  child  being  no  party  to  the  transaction,  it  is  impos- 
sible to  distinguish  the  case  of  a  purchase  at  once  in  the  child's 
name  from  that  of  a  purchase  in  the  father's  name  and  a  contem- 
poraneous transfer  to  the  child,  as  in  lie  Jenkinson  and  Attorney^ 
General  v.  Yelverian. 

Now  as  to  the  general  argument,  I  say  that  there  is  no  founda- 
tion in  the  Act  for  the  distinction  drawn  on  the  other  side.  The 
Act  does  not  say  that  the  subjects  of  taxation  are  settlements  by 
way  of  bounty,  but  "  every  past  or  future  disposition  of  property," 
&c.,  which  refers  equally  to  dispositions  for  value  or  without 
value.  Then  as  to  the  part  of  the  2d  .clause  which  defines  the 
word  "  predecessor,"  there  is  nothing  in  it  to  exclude  settlements 
for  value,  and  they  cannot  be  excluded  unless  something  can  be 
found  in  the  subsequent  special  clauses  of  the  Act  to  take  them 
out  of  the  2d  section.  There  is  no  authority  in  support  of  such  an 
argument.  In  Lord  SaliourCs  Case,  the  point  whether  the  settle- 
ment was  for  value  or  not  was  not  referred  to,  the  question  simply 
being,  whether  the  last  possessor  was  to  be  treated  as  the 

*  413    predecessor.     So  in  Lord  Braybrooke's  *  Case  the  point  did 

not  arise.  Now,  do  the  subsequent  clauses  take  a  case  like 
this  out  of  the  Act  ?  Three  have  been  referred  to,  the  7th,  12th 
and  17th.  Let  us  first  take  the  7th,  which  is  of  importance  as 
showing  how  far  the  legislature  meant  to  go  in  the  way  of  exemp- 
tion. Consider,  with  reference  to  that  clause,  the  case  put  on  the 
other  side  of  an  agreement  between  the  owners  of  Blackacre  and 
Greenacre,  that  both  shall  belong  to  the  survivor.  Such  an  agree- 
ment creates  a  contingent  interest  expectant  on  death,  and  so  is 
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not  within  the  exemption  of  this  clause,  which  deals  only  with  the 
case  of  a  sale  in  prcesenH^  reserving  some  benefit  to  the  grantor, 
not  with  the  sale  of  a  reversion  or  the  creation  for  value  of  a  rever^ 
sionary  interest.  The  words  relating  to  "  a  bond  fide  sale "  do 
not  occur  any  where  else  in  the  Act ;  an  exception  of  very  limited 
extent  applicable  to  bond  fide  sales  is  introduced,  which  shows  an 
intention  not  to  except  bond  fide  sales  generally.  Then  as  regards 
the  12th  section,  it  is  impossible  to  hold  that  these  persons  take 
under  a  disposition  made  by  tJiemselves,  and  the  cases  of  Jenkin- 
son,  Yelverton,  and  Ramsay  give  no  countenance  to  such  a  view. 
Where  a  person  makes  a  settlement  of  his  property,  giving  inteiv 
ests  expectant  on  death,  succession  duty  attaches,  whatever  be  his 
motive  for  making  the  settlement.  Now  as  to  the  17th  section, 
that  section  is  an  exception  ;  and  as  the  words  imposing  the  duty 
in  the  2d  section  are  clear,  it  lies  upon  those  seeking  to  avoid  the 
duty  to  bring  themselves  clearly  within  the  exception.  Now,  in 
that  section,  all  the  words  point  at  instruments  binding  a  person 
to  make  a  payment  when  death  occurs.  A  contract  like  that  we 
are  considering  cannot,  without  straining  language,  be  considered 
as  a  contract  by  subscriber  A.  to  pay  money  to  subscriber  B. 
on  the  death  of  some  person.  No  Subscriber  enters  into  a  con- 
tract to  pay  any  thing  on  the  death  of  any  person,  but 
*  brings  in  his  money  at  once,  and  a  common  fund  is  made  *  414 
up,  which  is  settled  so  as  to  give  to  a  contingent  class  future 
interests  expectant  on  death-  The  section  evidently  is  intended 
to  prevent  a  debtor  from  being  made  the  predecessor  of  his  cred- 
itor :  Jenkinson^B  Case  and  Yelverson^s  Case  were  cases  of  direct 
contract  for  payment  of  money  upon  death.  As  to  the  argument 
that  each  share  was  less  than  100^.,  the  value  of  a  succession  must 
be  ascertained  when  the  succession  passes.  Now  each  share  was 
120/.  stock,  which  ever  since  the  time  when  the  Act  came  into 
operation  has  always  been  worth  more  than  100/. 

Judgment  reserved. 

1862.     January  16. 

The  Lord  Justice  Turner,  after  stating  the  provisions  of  the 
deed,  proceeded  as  follows :  — 

This  deed  of  constitution  is  a  deed  prescribing  and  directing  the 
investment  and  devolution  of  the  subscriptions  to  the  several 

[325] 


*  414  CASES  IN  CHANCERY. 

classes  of  the  tontine,  and  in  that  sense,  no  doubt,  it  is,  as  it  was 
contended  on  the  part  of  the  Crown  to  be,  a  deed  of  disposition 
and  settlement ;  but  it  is  obvious,  as  it  seems  to  me,  that  the  deed 
assumed  this  shape  only  because  the  object  of  the  subscribers  to 
the  tontine  could  not  be  carried  into  efiFect  in  any  other  mode. 
Neither  the  investment  in  the  funds,  the  distribution  of  the  in- 
come, nor  the  ultimate  division  of  the  capital  could  be  effected 
otherwise  than  by  the  interposition  of  trustees,  and  it  would,  I 
think,  be  a  very  short-sighted  view  of  this  deed  to  regard  it  as  a 
deed  of  disposition  and  settlement  because  it  assumed  that  shape 
for  the  purpose  of  effecting  those  objects.  The  substance  of  the 
transaction  is  to  be  looked  for  in  the  purposes  which  the  deed  was 
meant  to  effect,  and  not  in  the  forms  which  were  resorted  to  for 
effectuating  those  purposes. 

*  415       ♦  What  then  were  the  purposes  which  were  meant  to  be 

effected  by  the  deed  ?     They  were  these :    That  each  sub- 
scriber to  the  tontine  should  be  entitled,  during  the  life  of  his 
nominee,  to  a  ratable  part  of  the  income  derived  from  the  invest- 
ment of  the  entire  fund  subscribed  to  the  class  to  which  he  be- 
longed, in  proportion  to  the  number  of  the  nominees  of  that  class 
who  should  from  time  to  time  be  living,  and  should  be  entitled 
also  to  a  portion  or  the  whole  of  the  capital  subscribed  to  the  class 
to  which  he  belonged  if  his  nominee  should  be  one  of  the  last 
forty-six  surviving  nominees  or  the  last  surviving  nominee  of  that 
class.     Each  subscriber  to  the  tontine  must,  of  course,  be  con- 
sidered to  have  become  a  party  to  these  purposes,  —  purposes,  it  is 
to  be  observed,  extending  to  the  application  of  the  subscription  of 
each  for  the  benefit  of  the  others  in  the  contingent  events  speci- 
fied in  the  deed,  —  and  as  these   purposes  could  not  be  accom- 
plishecl  otherwise  than  by  contract  between  the  subscribers,  it 
follows  of  necessity  that  such  a  contract  must  be  held  to  have 
existed.     The  case,  therefore,  looked  at  with  reference  to    sub- 
stance, and  not  to  form  merely,  is  in  truth  this :  that  each  of  the 
subscribers  to  this  tontine  on  paying  his  subscription  became,  by 
contract  with  the  other  subscribers,  entitled  not  merely  to   the 
income  of  his  own  subscription,  subject,  of  course,  to  his  share 
of  the  expenses  of  management,  but  to  a  reversionary  interest  in 
the  income  of  the  funds   derived  from   the  subscriptions  of  the 
other  subscribers  of  the  same  class  contingent  upon  his  nominee 
surviving  the  nominees  of  those  other  subscribers,  and  further  to 
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a  reversionary  interest  in  a  portion  or  the  whole  of  the  capital  sub- 
scribed by  the  other  subscribers  of  the  same  class  if  his  nominee 
should  be  one  of  the  last  forty-six  surviving  lives  or  the  last  sur- 
viving life  in  that  class.  To  simplify  the  case  it  may  be  put  thus : 
Supposing  there  were  only  two  subscribers  in  one  class, 
each,  on  the  payment*  of  his  subscription,  would  be  en-  *  416 
titled  by  contract  with  the  other  to  the  interest  of  his  own 
subscription  and  to  a  reversionary  interest  in  the  income  and 
capital  of  the  other^s  subscription,  contingent  upon  the  death  of 
the  other's  nominee  in  the  lifetime  of  his  own  nominee. 

This  being  the  state  of  the  case  under  the  deed,  the  question 
we  have  to  decide  is,  whether  succession  duty  is  payable ;  the 
immediate  facts  upon  which  the  question  arises  being,  that  in  the 
first  class  of  this  tontine  with  which  alone  we  have  to  deal,  there 
were  originally  864  subscribers,  286  of  whom  died  before  the  Suc- 
cession Duty  Act  came  into  operation,  leaving  79  then  surviving, 
of  whom  83  have  since  died,  and  the  Crown,  in  consequence  of 
their  deaths,  claims  the  duty  on  ffths  of  the  fimd. 

The  general  plan  of  the  Act,  as  I  understand  it,  is  this :  The 
2d  section  is  framed  in  wide  and  general  terms,  to  embrace  every 
acquisition  of  property  or  income  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement  of  the  Act, 
of  whatever  description  the  property  may  be,  and  whether  the 
acquisition  results  from  a  disposition  or  comes  by  a  devolution  of 
law ;  this  section  providing  that  every  such  acquisition  of  property 
or  income  shall  be  deemed  to  be  a  succession,  and  then  proceeding, 
with  a  view,  as  I  conceive,  to  the  rate  of  duty  to  be  chargeable 
under  the  10th  section,  to  define  the  terms  successor  and  predeces- 
sor. But  then  it  was  seen  that  there  might  be  cases  which  might 
not  fall  within  the  words  of  the  2d  section,  or  in  which.  If  they 
fell  within  the  words  of  that  section,  there  might  be  questions  who 
was  to  be  deemed  the  successor  and  who  the  predecessor,  on  which 
the  rate  of  duty  would  depend,  and  sections  3  to  8  inclusive  seem 
to  me  to  have  been  inserted  with  a  view  to  meet  those 
cases.  Then  by  *  section  10  the  duties  are  imposed  in  *  417 
respect  of  every  such  succession  as  aforesaid ;  but  then  by 
several  following  sections,  11  to  18  inclusive,  the  duties  thus 
imposed  by  section  10  are  regulated  and  modified,  and  in  some 
instances  removed,  in  the  cases  referred  to  in  those  sections.  The 
rest  of  the  Act  seems  to  me  to  point  more  to  the  different  modes 
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of  assessing  the  duty  than  to  the  cases  in  which  it  was  to  be 
imposed. 

This  appears  to  me  to  be  the  general  plan  of  the  Act,  and 
accordingly,  in  the  argument  of  this  case,  the  claim  on  the  part 
of  the  Grown  was  rested  on  the  2nd,  8rd,  and  5th  sections,  with 
reference  also  to  the  12th  and  13th  sections,  which  were  called  in 
aid,  and  on  the  part  of  the  petitioners  the  17th  and  18th  sections 
were  mainly,  if  not  exclusively,  relied  on.  It  was  said  for  the 
Crown,  that  by  the  death  of  the  subscribers  to  this  tontine,  who 
died  after  the  time  appointed  for  the  commencement  of  the  Act 
there  was  a  succession  within  the  meaning  of  the  2nd  section,  or 
there  was  an  accruer  of  a  beneficial  interest  within  the  meaning  of 
the  3d  section,  or  there  was  a  benefit  accruing  by  the  determina- 
tion of  an  estate  charge  or  interest  within  the  meaning  of  the  5th 
section,  and  that  the  12th  and  I3th  sections  removed  any  difficulty 
as  to  who  was  to  be  deemed  the  predecessor,  and  who  the  successor. 
On  the  other  hand,  it  was  said  for  the  petitioners,  that  there  could 
in  this  case  be  no  predecessor,  and  that  the  case  therefore  could' 
not  be  brought  within  the  2d  section,  and  that  it  was  not  reached 
by  the  3d  or  the  5th  section,  the  8d  applying  only  to  joint  tenants, 
and  the  5th  to  determinable  interests ;  and  it  was  further  insisted 
that,  if  the  case  fell  within  any  of  the  above  sections,  the  17th  sec* 

tion  took  it  wholly  out  of  the  operation  of  the  Act. 
♦  418       ♦That  this  case  is  one  of  difficulty  cannot,  I  think  be 

denied.  At  all  events  I  have  felt  much  difficulty  upon 
it ;  but,  upon  the  whole,  the  conclusion  at  which  1  have  arrived  is, 
that  the  claim  of  the  Crown  for  the  duty  cannot  be  maintained. 
How  the  case  would  in  my  opinion  have  stood  if  it  did  not  fall 
within  the  17th  section  of  the  Act  it  is  not  necessary  for  me  to  say, 
and  I  *  say  no  more  than  that  I  am  not  satisfied  that  the  duty 
would  not,  in  that  case,  have  been  payable ;  but  I  think  that  the 
17th  section  applies  to  and  governs  this  case,  and  takes  it  out  of 
the  operation  of  the  Act.  The  section  is  in  these  terms :  [His 
Lordship  read  the  section.] 

We  have  here,  therefore,  a  distinct  enactment  that  a  contract 
bond  fide  for  valuable  consideration  in  money  or  money's  worth, 
for  the  payment  of  money  or  money's  worth  after  the  death  of 
another  person,  shall  not  create  the  relation  of  predecessor  and 
successor  between  the  contracting  parties,  and  it  being  clear  that 
the  duty  cannot  attach  unless  that  relation  be  created,  it  follows, 
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as  it  seems  to  me,  that  no  duty  can  attach  in  respect  of  what 
arises  simply  and  merely  from  the  contract ;  and  that  this  was 
what  was  intended  by  the  legislature  is,  I  think,  more  plain  when 
it  is  observed  that  express  provision  is  made  for  the  duty  attaching 
upon  any  disposition  or  devolution  of  the  moneys  payable  under 
the  contract,  thus  pointedly  marking  the  distinction  between  the 
disposition  created  by  the  contract,  and  the  disposition  of  the 
moneys  payable  under  the  contract.  This  view  of  the  17th  section 
is,  I  think,  confirmed  by  the  exception  of  bond  fide  sales  contained 
in  the  7th  section,  and  some  of  the  cases  referred  to  in  the  argu- 
ment seem  to  me  to  favour  the  same  view,  distinguishing  and 
treating  the  cases  of  sales  as  not  affected  by  the  statute. 
It  was  contended  on  the  part  of  the  *  Crown  that  this  *419 
17th  section  applied  only  to  cases  in  which  the  relation  of 
debtor  and  creditor  subsisted,  but  the  words  of  the  section  are 
general  as  to  contracts,  and  would  certainly  embrace  other  con- 
tracts than  those  between  debtor  and  creditor ;  and  I  do  not  think 
that  the  circumstance  of  the  provision  as  to  policies  of  insurance 
being  found  in  the  same  section  is  sufficient  to  warrant  us  in 
limiting  the  effect  of  the  general  words  in  the  manner  contended 
for  by  the  Crown,  more  especially  having  regard  to  the  context  to 
which  I  have  already  referred. 

This  present  case,  therefore,  as  I  view  it,  resolves  itself  into  the 
question  whether  there  was  here  a  contract  bond  fide  for  valuable 
consideration  in  money  for  the  payment  of  money  on  the  death  of 
other  persons,  and  for  the  reasons  already  given  I  am  of  opinion 
that  there  was,  and  I  think,  therefore,  that  the  claim  of  the  Crown 
for  the  duty  in  respect  of  what  arises  under  the  contract  cannot  be 
maintained. 

•  A  further  point,  however,  arose  in  the  course  of  the  argument 
upon  a  state  of  facts  not  appearing  upon  the  petition,  but  which  I 
understood  to  be  this:  Amongst  the  subscriptions  to  the  first 
class  of  this  tontine  there  were  three  subscriptions  by  a  father  in 
the  names  of  three  of  his  children.  Two  of  the  children  died 
before  the  time  appointed  for  the  commencement  of  the  Act ;  the 
third  child  survives  and  is  one  of  the  forty-six  surviving  lives.  It 
is  contended  on  the  part  of  the  Crown  that  as  to  the  1000^  8^  per 
cent  consols,  which  is  attributable  to  the  subscription  for  this  sur- 
viving child,  the  duty  must  at  all  events  attach  ;  but  it  does  not 
appear  to  me  that  there  is  in  this  case  any  succession  at  all,  for  I 
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think  that  in  the  absence  of  evidence  to  the  contrary  the 

*  420    ♦  subscription  must  be  considered  to  have  been  an  advance- 

ment for  the  child,  and  the  child,  therefore,  is  only  taking 
what  had  been  given  to  it  long  before  the  commencement  of  the 
Act,  and  takes  in  its  own  right,  and  not  by  succession  from  the 
father. 

There  must  be  a  declaration,  therefore,  that  no  duty  is  payable 
in  respect  of  what  has  become  payable  under  the  deed  ;  but  the 
declaration  should,  I  think,  be  so  worded  as  not  to  preclude  any 
claim  of  the  Crown  in  respect  of  any  disposition  or  devolution 
there  may  have  been  since  the  time  appointed  for  the  commence- 
ment of  the  Act  of  what  has  so  become  payable  under  the  deed. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  opinion. 
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1861.    December  17,  18.     1862.    January  16.    Before  the  Lords  Justices. 

A.,  tenant  in  tail  in  remainder,  mortgaged  the  estate  by  demise  to  B.  for  ninety- 
nine  years  if  A.  should  so  long  live.  A.  next  by  deed  not  enrolled,  con- 
veyed to  X.  and  Y.,  their  heirs  and  assigns,  by  way  of  security.  Sometime 
aflerwards,  in  1849,  A.,  with  the  consent  of  the  protector,  disentailed  the 
estate,  and  as  part  of  the  same  transaction  and  for  valuable  consideration, 
the  estate  was  by  a  separate  deed  settled  (subject  to  the  prior  life-estate)  to 
the  use  of  A.  for  life,  remainder  to  G.  W.  in  fee,  G.  W.  covenanting  to  pay 
B.^s  mortgage.  A.  next,  suppressing  all  the  above  transactions  except  the 
security  to  X.  and  Y.,  borrowed  money  from  C,  who  paid  off  X.  and  Y., 
and  the  estate  was  conveyed  to  him  by  A.,  X.,  and  Y.  by  way  of  security,  the 
deed  being  enrolled  as  a  disentailing  assurance.  G.  W.  afterwards,  without 
notice  of  C.^s  security,  bought  A.^s  life -estate,  and  took  a  transfer  of  B.^s 
security  to  a  trustee  for  himself.  C.  filed  a  bill  against  G.  W.,  alleging  that 
the  deed  of  1849  had  the  effect  of  enlarging  the  estate  of  X.  and  Y.  into  an 
absolute  fee,  which  was  now  vested  in  C,  and  that  the  settlement  of  1849,  so 
far  as  it  was  for  the  benefit  of  G.  W.,  was  voluntary  and  void  as  against  C, 
and  that  B.^s  security  was  merged,  and  C.  the  first  incumbrancer;  and  hy 
his  bill  C.  offered  to  redeem  if  the  Court  should  hold  B.^s  security  still  sub- 
sisting and  prior  to  his.  This  bill  was  dismissed  at  the  hearing,  A.  bein^ 
still  living.  After  the  death  of  A.,  G.  W.  filed  his  bill  for  an.  injunction  to 
restrain  C.  from  bringing  ejectment,  on  the  ground  that  the  order  of  dis- 
missal had  determined  the  right  of  G.  W.  to  the  estate.  Held^  that  snch 
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bill  could  not  be  sustained,  for  that  the  order  of  dismissal  in  the  former  suit 
could  only  have  proceeded  on  the  ground  that  there  was  no  equity  to  depriYe 
G.  W.  of  the  benefit  of  the  term  of  ninety-nine  years  determinable  on  the 
death  of  A.,  which  was  vested  in  his  trustee,  and  did  not  decide  who  was  the 
rightful  owner  of  the  estate. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls 
allowing  a  demurrer. 

The  substance  of  the  statements  of  the  bill,  which  was  filed  by 
Giles  Waine  against  William  Poord  Crocker,  was  as  follows :  — 

Thomas  Waine  by  his  will,  dated  in  October,  1815,  devised  an 
estate  called  the  Green  estate  to  a  trustee  for  a  term  of  500  years 
upon  trusts  for  raising  500/.,  with  remainder  to  John  Waine  for 
life,  with  remainder  to  the  first  and  other  sons  of  John  Waine 
successively  in  tail.  Thomas  Waine,  the  testator,  died  shortly 
after  the  date  of  his  will.  John  Waine  survived  him,  and  Thomas 
Waine  the  younger,  the  first  son  of  John  Waine,  became  tenant  in 
tail  in  remainder  under  the  limitations  of  the  will.  In  the 
year  1817  the  then  trustees  of  the  500  *  years'  term  raised  ♦  422 
the  sum  of  500Z.  by  a  mortgage  of  the  premises  comprised 
in  the  term  to  Richard  Garlick  Bathe  for  the  term  of  400  years. 

Thomas  Waine  the  younger,  the  tenant  in  tail  in  remainder, 
attained  twenty-one  in  September,  1827.  On  the  25th  March,  1845, 
he  borrowed  the  sum  of  300/.  of  Isaac  Beak,  and  secured  the  pay- 
ment of  that  sum  by  a  demise  to  Beak  of  part  of  the  devised 
estate  for  a  term  of  ninety-nine  years,  if  he,  Waine,  should  so  long 
live,  and  in  March,  1846,  he  borrowed  of  Isaac  Beak  a  further  sum 
of  200/.,  and  further  charged  the  premises  comprised  in  the  ninety- 
nine  years'  term  with  the  payment  of  that  sum. 

By  a  deed  of  the  26th  of  June,  1849,  Thomas  Waine  the 
younger,  with  the  consent  of  John  Waine  as  protector  of  the 
settlement  made  by  the  will,  barred  the  estate  tail,  and  conveyed 
the  estate,  subject  to  John  Waine's  life-estate,  to  uses  in  bar  of 
dower  in  his  own  favour.  By  a  deed  of  the  80th  of  June,  1849, 
he  conveyed  that  part  of  the  estate  which  was  comprised  in  the 
deed  of  March,  1845,  to  Isaac  Beak,  in  fee  by  way  of  mortgage  for 
securing  the  sum  of  600/.,  and  Giles  Waine,  the  plaintiff  in  this 
suit,  joined  with  him  in  that  deed  and  covenanted  for  the  payment 
of  the  600/. 

By  a  deed  of  the  2d  of  July,  1849,  made  between  Thomas  Waine 
the  younger  of  the  first  part,  John  Waine  of  the  second  part,  the 
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plaintiflF  Giles  Waine  of  the  third  part,  and  R.  MuUings  and  John 
Fowler  of  the  fourth  part,  reciting  that,  in  order  to  induce  John 
Waine  as  protector  of  the  settlement  to  give  his  consent  to  barring 
the  entail  by  the  deed  of  26th  June,  it  had  been  agreed  that  the 
present  settlement  should  be  made,  the  greater  part  of  the 

*  423   estate  was  conveyed  to  trustees  for  the  term  *  of  1000  years, 

on  trust  to  raise  500Z.  for  the  younger  children  of  John 
Waine,  with  remainder  to  Thomas  Waine  the  younger  for  life, 
with  remainder  to  the  plaintiflF  Giles  Waine  in  fee ;  and  by  this 
deed  Giles  Waine  covenanted  to  pay  Beak  the  600Z.  and  to  indem- 
nify Thomas  Waine  the  younger  against  the  payment  of  that  sum. 
It  appeared  also  by  this  deed  that,  as  part  of  the  arrangement,  the 
plaintiflF  Giles  Waine,  by  an  indenture  of  even  date,  covenanted 
with  trustees  to  pay  them  the  sum  of  899Z.  for  the  benefit  of  some 
reputed  children  of  Thomas  Waine  the  younger,  if  he  should  die 
in  the  lifetime  of  John  Waine. 

On  the  10th  of  October,  1849,  John  Waine  died.  In  March, 
1850,  the  trustees  of  the  1000  years'  term  raised  the  sum  of  500Z. 
secured  by  that  term.  They  borrowed  for  this  purpose  the  sum  of 
5802.  from  Isaac  Beak,  and  they  assigned,  and  Thomas  Waine  the 
younger  and  the  plaintiflf,  Giles  Waine  confirmed,  the  term  to 
George  Beak  by  way  of  mortgage  for  securing  the  repayment  of 
that  sum  to  Isaac  Beak,  and  afterwards,  in  January,  1851,  Thomas 
Waine  the  younger  charged  the  premises  comprised  in  the  deed  of 
the  30th  of  June,  1849,  in  favour  of  Isaac  Beak,  with  this  stum  of 
580/.,  with  the  sums  of  300Z.  and  2001.  originally  advanced,  and  a 
further  sum  of  lOOZ.  then  advanced,  and  also  with  the  sum  of  6002. 
secured  by  the  deed  of  the  80th  of  June,  1849. 

In  August,  1853,  the  plaintiflf,  Giles  Waine  agreed  to  purchase 
Thomas  Waine  the  younger's  life-interest  in  the  estate  for  an 
annuity  of  80Z.,  to  be  paid  to  Thomas  Waine  the  younger  during 
his  life,  and  for  the  sum  of  700Z.,  of  which  500/.  was  agreed  to  be 
applied  in  payment  of  the  sum  secured  to  R.  G.  Bathe  by  the  deed 
of  the  9th  of  June,  1817,  and  accordingly,  by  a  deed  dated 

♦  424   the  29th  of  August,  1858,  the  trustees  under  the  *  will  of 

R.  G.  Bathe,  who  had  then  died,  and  Thomas  Waine  the 
younger,  conveyed  the  estate,  except  two  closes  which  were  ex- 
cepted out  of  the  conveyance,  to  the  plaintiflF,  Giles  Waine,  subject 
to  Beak's  securities  and  to  the  1780/.  thereby  secured,  to  the  intent 
that  Thomas  Waine  the  younger  should  receive  the  annuity  of  80/., 
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and,  subject  thereto  and  to  a  term  of  ninety-nine  years  limited  to 
P.  W.  Fowler  for  securing  the  annuity  to  Thomas  Waine  the 
younger,  to  the  use  of  the  plaintiflF,  Giles  Waine,  his  heirs  and 
assigns.  The  700^,  the  consideration  for  the  purchase  of  the  life- 
estate,  was  in  fact  borrowed  by  the  plaintiff,  Giles  Waine  of  Isaac 
Beak,  and  by  a  deed  dated  the  5th  of  September,  1853,  the  plain- 
tiff, Giles  Waine  charged  the  estate  in  favour  of  Isaac  Beak  with 
this  sum  of  700Z.,  and  also  with  the  above-mentioned  sums  of  6002., 
630Z.,  300/.,  200/.,  and  100/.,  making  in  the  whole,  2430/. 

On  27th  March,  1855,  the  plaintiff  paid  off  Isaac  Beak's  mort- 
gages, and  Isaac  Beak,  by  deed  of  that  deed,  assigned  the  mort- 
gaged premises  to  the  plaintiff  for  the  residue  of  the  term  of 
ninety-nine  years,  if  Thomas  Waine  the  younger  should  so  long 
live,  subject  to  such  equity  of  redemption  as  was  then  subsisting 
therein,  upon  trust  to  secure  the  mortgage  debts,  and,  subject 
thereto,  in  trust  for  the  plaintiff.  And  by  the  same  deed,  Beak 
conveyed  the  reversion  in  fee,  expectant  on  the  death  of  Thomas 
Waine  the  younger,  or  other  sooner  determination  of  the  term  of 
ninety-nine  years,  to  the  plaintiff  in  fee,  subject  to  such  equity  of 
redemption  as  was  then  subsisting  therein,  upon  trust  for  securing 
the  mortgage  debts,  and,  subject  thereto,  upon  trust  for  the  plain- 
tiff 

By  the  same  deed  George  Beak,  in  whom  the  term  of  1000 
years  was  vested,  declared  himself  a  trustee  thereof  *  for    *  425 
the  plaintiff,  and  Isaac  Beak  assigned  the  mortgage  debts  to 
Richard  MuUings  as  a  trustee  for  the  plaintiff. 

In  January,  1855,  William  Poord  Crocker  filed  his  bill  against 
Isaac  Beak  and  Giles  Waine  (the  present  plaintiff).  This  bill  was 
afterwards  amended,  and,  as  amended,  was  against  Giles  Waine, 
Thomas  Waine  the  younger,  Richard  MuUings,  P.  W.  Powler, 
and  George  Beak.  It  stated  the  deeds  set  out  above,  and  also 
stated  an  indenture  dated  the  29th  of  October,  1847,  by  which 
Thomas  Waine  the  younger  granted  an  annuity  of  25/.  during  his 
own  life  to  Thomas  Bassett,  and  conveyed  the  Green  estate  to  John 
Arnott  and  Edward  Thomas  Jones,  their  heirs  and  assigns  (sub- 
ject to  the  life-estate  of  John  Waine  under  the  will,  and  to  the 
term  of  500  years,  and  to  the  mortgage  made  by  means  of  the 
term),  upon  trusts  for  securing  the  payment  of  the  annuity. 
Crocker  by  his  bill  then  alleged  that  the  effect  of  the  disentailing 
deed  of  the  26th  of  June,  1849,  was  to  confirm,  the  voidable  estate 
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created  by  the  last-mentioned  deed,  and  to  vest  an  absolute  fee- 
simple  in  Arnott  and  Jones,  subject  only  to  John  Waine's  life 
estate.  The  bill  further  stated,  that  in  October,  1851,  Thomas 
Waine  the  younger  borrowed  TOOL  of  Crocker,  which  was  to  be  in 
part  applied  in  redeeming  Bassett's  annuity,  and  in  part  paid  to 
Thomas  Waine  the  younger,  and  on  the  29th  of  that  month  a  deed 
was  executed,  and  afterwards  duly  enrolled  as  a  disentailing  deed, 
by  which  Bassett  released  the  annuity,  and  Arnott  and  Jones  and 
Thomas  Waine  severally  conveyed  the  estate  to  Crocker  in  fee  by 
way  of  mortgage  for  securing  700/.  and  interest.  The  bill  also 
stated  a  further  charge  to  Crocker,  of  lOOZ.  by  deed  of  the  27th  of 
November,  1852.  That  Crocker  was  not  aware  at  the  time  of  the 
execution  of  the  deeds  of  29th  October,  1851,  and  27th  of  No- 
vember, 1852;  that  the  entail  in  the  property  had  been 

*  426    already  *  barred,  and  that  it  was  not  until  long  after  he  had 

taken  his  said  securities  that  he  became  aware  of  Beak's 
mortgages,  and  that  Thomas  Waine  had  fraudulently  suppressed 
them.  The  bill  further  alleged  grounds  on  which  Crocker  con- 
tended that  the  deed  of  2d  July,  1849,  was,  so  far  as  it  operated 
for  the  benefit  of  Giles  Waine,  voluntary.  Crocker  further  alleged 
that  the  effect  of  the  deed  of  the  27th  of  March,  1855,  was  to  merge 
I$aac  Beak's  securities,  and  to  let  in  Crocker  as  the  first  incum- 
l^rancer;  but  in  case  the  court  should  be  of  opinion  that  Beak's 
(Securities,  or  any  of  them,  were  still  subsisting  and  entitled  to 
priority  over  his  (Crocker's)  securities,  then  he  offered  to  redeem 
them.  Crocker  further  submitted,  that  he  had  in  any  case  a  valid 
incumbrance  on  the  annuity  of  801,  reserved  to  Thomas  Waine  the 
younger  by  the  indenture  of  the  29th  of  August,  1853,  and  that  he 
would  on  the  death  of  Thomas  Waine  have  the  legal  fee  vested  in 
him,  and  would  be  entitled  to  the  benefit  of  it  as  a  purchaser  for 
value  without  notice.  Crocker  by  his  bill  prayed,  that  it  might  be 
declared  that  his  securities  were  the  first  charge  on  the  property, 
or,  at  all  events,  on  the  annuity  of  80Z. ;  that  it  might  be  declared 
that  the  deed  of  the  2d  July,  1849,  so  far  as  regarded  the  limita- 
tion to  Giles  Waine,  was  fraudulent  and  void  as  against  Crocker ; 
that  if  the  Court  should  be  of  opinion,  that  any  of  the  securities 
which  formerly  belonged  to  Isaac  Beak  were  subsisting  securities, 
the  relative  priorities  of  them,  and  of  Crocker's  securities,  might 
be  ascertained  and  declared  ;  and  that  Crocker  might  be  at  liberty 
to  redeem  all  charges  and  incumbrances  which  the  Court  should 
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hold  to  have  priority  over  his,  he  thereby  offering  to  redeem  the 
same :  and  the  bill  went  on  to  pray  for  the  usual  foreclosure  decree 
as  against  a  subsequent  mortgagee. 

•  The  cause  of  Crocker  v.  Waine,  was  heard  before  the  *  427 
Master  of  the  Rolls  on  motion  for  decree,  and  on  the  8th  of 
April,  1856,  his  Honor  made  a  decree  dismissing  the  bill  without 
costs,  except  so  far  as  it  sought  relief  in  respect  of  the  annuity  of 
80?.  In  respect  of  this  annuity,  in  which  Giles  Waine  claimed  no 
interest,  the  usual  foreclosure  decree  was  made  against  Thomas 
Waine,  and  an  order  was  made  by  consent  upon  Giles  Waine  to 
pay  it  to  Crocker  out  of  the  rents. 

Giles  Waine's  bill,  after  stating  the  above  facts,  proceeded  to 
state  that  Giles  Waine  paid  the  annuity  of  80Z.  to  Crocker  up  to 
the  last  half-yearly  day  of  payment  preceding  the  death  of  Thomas 
Waine  the  younger,  and  that  Thomas  Waine  the  younger  died 
without  issue  in  January,  1858.     It  then  alleged  as  follows :  — 

"  The  defendant  William  Poord  Crocker,  notwithstanding  the 
aforesaid  decree  and  final  decision  of  this* Court  upon  the  aforesaid 
questions  at  issue  in  the  said  suit  of  Crocker  v.  Waine  between  him 
and  the  plaintiff  Giles  Waine,  has  recently  brought  an  action  of 
ejectment  against  the  plaintiff  Giles  Waine,  to  recover  possession 
of  the  hereditaments  comprised  in  the  said  indenture  of  the  2d  day 
of  July,  1849,  and  the  defendant  seeks  and  intends  to  raise  the 
same  questions  at  law  with  reference  to  the  effect  of  the  aforesaid 
deeds  and  conveyances  as  were  raised  and  decided  by  the  aforesaid 
decree  of  this  honourable  Court,  and  he  is  in  fact  prosecuting  the 
plaintiff  at  law  for  the  same  matter  as  has  been  already  and  finally 
adjudicated  upon  by  this  Court,  and  the  plaintiff  charges  that  the 
defendant  ought  to  be  restrained  by  injunction  from  proceeding  at 
law  against  the  plaintiff  as  hereinafter  prayed." 

The  bill  prayed  that  the  defendant  might  be  restrained 
by  injunction  from  carrying  on  his  action  of  ejectment  *  and  *  428 
from  commencing  or  carrying  on  any  other  action  or  pro- 
ceeding at  law  against  the  plaintiff  to  recover  possession  of  the 
premises,  or  otherwise  with  reference  to  any  of  the  matters  which 
were  decided  or  concluded  by  the  decree  of  the  8th  of  April,  1856, 
and  that  the  defendant  might  be  ordered  to  pay  the  costs  of  this 
suit  and  the  action  at  law^  and  for  further  relief. 
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The  Master  of  the  Rolls  having  allowed  a  demurrer  to  this  bill, 
the  plaintiff  appealed. 

Mr,  Baggallay  and  Mr.  Bevir^  for  the  appellant.  —  It  must  be 
assumed  that  whenr  the  Court  decided  Crocker  v.  Wainey  it  dealt 
with  every  view  of  Crocker* %  Ca%e.  He  made  by  that  bill  a  case 
of  the  voidable  estate  created  by  the  deed  of  October,  1847,  being 
confirmed  by  the  disentailing  assurance  of  the  26th  of  June,  1849, 
and  the  Court  must  be  held  to  have  decided  that  it  was  not  so  con- 
firmed. At  the  time  when  Crocker's  bill  was  filed  the  case  could 
not  be  tried  at  law,  because  the  determinable  term  of  ninety-nine 
years  was  still  subsisting ;  that  term  being  now  gone,  Crocker  is 
endeavouring  to  try  at  law  a  case  which  has  already  been  decided 
against  him  in  equity.  Suppose  Crocker  should  succeed  at  law, 
what  remedy  would  Giles  Waine  have  ?  Is  he  to  file  a  bill  to 
redeem  when  this  Court  has  already  decided  that  as  against  him 
Crocker  has  no  mortgage  ?  An  injunction,  therfefore,  ought  to  be 
granted.  Vernon  v.  Acherley^  (a)  DvJce  of  Buckingham  v.  Duchess 
of  Buckingham^  (6)  Booth  v.  Leyce%ter^  (<?)  HTNamara  v.  Arthur ^ 
(d)  Prothero  v.  Phelps,  (e) 

*  429       *  Mr.  Selwyn  and  Mr.  Hardy ^  for  the  respondent,  in  sup- 

port of  the  demurrer.  —  The  cases  cited  were  all  cases 
where  the  Court  had  assumed  jurisdiction  to  try  the  whole  of  the 
questions  between  the  parties.  Here  the  Court  decided  nothing  in 
Crocker  v.  Waine^  except  that  there  were  two  purchasers  for  value 
without  notice,  between  whom  it  would  not  interfere.  Giles  Waine 
had  no  redeemable  interest,  unless  it  was  held  that  his  purchase 
was  void  on  equitable  grounds ;  the  Court  decided  that  there  was 
no  equity  to  impeach  it.  This  being  so,  the  bill  failed,  and  was 
necessarily  dismissed,  except  in  respect  of  the  annuity,  and  this 
dismissal  was  no  decision  as  to  the  rights  at  law.  If  the  dis- 
missal was  a  decision  on  the  rights,  it  ought  to  have  been  pleaded 
at  law.  The  question  which  has  now  to  be  tried  at  law,  namely, 
whether  the  disentailing  deed  confirmed  the  prior  voidable  convey- 
ance, was  not  argued  in   Crocker  v.  Waine.    The  present  bill  is 

(a)  2  Eq.  Ca.  Ab.  627.  {d)  2  Bal.  &  B.  349. 

(6)  2  Eq.  Ca.  Ab.  626.  (e)  7  De  G.,  M.  &  G.  722. 

(c)   1  Keen,  679. 
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wholly  misconceived ;  it  is  an  attempt  to  restrain  by  injunction  a 
purchaser  for  value  without  notice  from  asserting  his  legal  rights. 

Mr.  Baggallay^  in  reply. 
Judgment  reserved. 

1862.     January  16. 

The  Lord  Justice  Turner.  —  This  is  an  appeal  from  an  order 
of  the  Master  of  the  Rolls  allowing  a  demurrej:  to  the  bill.  The 
bill  is  filed  by  Giles  Waine  against  W.  P.  Crocker.  The  case 
stated  by  it,  stripped  of  the  complication  introduced  into  it  by  the 
number  of  deeds  which  have  been  executed  in  the  course  of  the 
transactions  in  question,  and  which  are  set  forth  at  some 
length,  is  simply  this,  that  the  defendant  *  W.  F.  Crocker  *  430 
is  proceeding  at  law  by  ejectment  to  recover  possession  of 
an  estate  to  which  the  plaintiff  Giles  Waine  claims  to  be  entitled, 
and  is  so  proceeding  upon  a  title  which  this  Court  in  a  former  suit 
of  Crocker  y.  Waine^  instituted  by  the  defendant  W.  F.  Crocker 
against  the  plaintiff  Giles  Waine,  decided  that  the  defendant 
Crocker  had  no  right  to  set  up  against  the  plaintiff  Giles  Waine, 
so  that,  to  use  the  language  of  the  bill,  the  defendant  Crocker  is 
in  fact  prosecuting  the  plaintiff  Waine  at  law  for  the  same  matter 
as  has  been  already  and  finally  adjudicated  upon  by  this  Court, 
and  the  bill  prays  for  an  injunction  to  restrain  the  defendant 
Crocker  from  thus  proceeding  at  law  and  for  general  relief  only. 

The  decree  in  the  suit  instituted  by  Crocker,  which  is  of  course 
set  forth  in  this  bill,  was  to  dismiss  that  suit,  except  in  respect  of 
an  annuity,  as  to  which  there  is  now  no  question.  The  bill,  there- 
fore, rests  upon  this  equity,  —  that  this  Court,  in  the  suit  which 
was  instituted  by  the  defendant  Crocker,  determined  that  he  was 
not  entitled  to  set  up  against  the  plaintiff  Giles  Waine  the  title 
which  he  is  now  assei*ting  at  law.  It  is  not,  I  think,  necessary  to 
consider  the  question  whether  this  would  be  a  sufficient  equity  to 
maintain  the  bill.  I  assume,  for  the  present  purpose,  that  it 
would,  and  the  question  then  must  be,  whether  there  was  any  such 
decision  in  Crocker's  suit  as  alleged  by  this  bill.  This  is  a  ques- 
tion which,  as  I  apprehend,  must  be  tried  by  the  record,  and  the 
record  only ;  and  I  lay  out  of  consideration,  therefore,  what  has 
been  stated  to  have  been  said  by  the  Master  of  the  Rolls  as  to  the 
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ground  on  which  his  decree  in  Crocker's  suit  proceeded,  except  to 
this  extent,  that  it  is  useful  and  valuable  as  pointing  out  the  ground  * 
on  which  the  decision  in  that  case  may  have  proceeded.    In 

*  431   that  *  respect  his  Honor's  observations  are,  I  think,  en- 

titled to  great  weight. 
The  case  in  Crocker's  suit,  as  I  understand  it,  stood  thus : 
Crocker  claimed  to  be  a  mortgagee  under  a  deed  of  the  29th  of 
October,  1851,  and  he  insisted  that  he  had  under  that  deed  the  fee 
of  the  estate  in  question,  by  reason  of  a  defeasible  fee  in  that 
estate,  which,  as  he  alleged,  had  been  conveyed  to  Arnott  and 
Jones  by  a  deed  of  the  29th  of  October,  1847,  having,  as  he 
insisted,  been  converted  into  an  absolute  fee  by  a  disentailing 
assurance  of  the  26th  of  June,  1849,  and  having  been  conveyed 
to  him  by  Arnott  and  Jones.  The  plaintiff  Giles  Waine,  on  the 
other  hand,  contended  that  he  was  a.  purchaser  of  the  fee  of  the 
estate  under  the  disentailing  assurance  without  notice  of  Crocker's 
claims,  and  he  insisted,  amongst  other  things,  on  a  legal  estate 
for  the  term  of  ninety-nine  years,  if  Thomas  Waine  the  younger 
should  so  long  live,  created  by  a  deed  of  the  25th  of  March,  1845, 
and  then  vested  in  him.  There  was  no  equity  alleged  by  the  bill 
in  Crocker's  suit  against  the  plaintiff  Giles  Waine  upon  the  ground 
of  his  having  at  any  time  had  notice  of  Crocker's  mortgage ;  and 
it  seems  to  me,  therefore,  that  it  was  almost  of  course  to  dismiss 
the  bill  in  that  suit,  so  far  as  it  was  dismissed,  there  being  a  legal 
estate  vested  in  Giles  Waine,  and  no  equity  alleged  against  him. 
It  is  said,  however,  that  it  was  equally  of  course  to  dismiss  the 
bill  if  the  Court  was  of  opinion  that  the  defeasible  fee  was  not 
enlarged  into  an  absolute  fee,  and  that  the  Court  might,  and 
indeed  the  argument  was  carried  so  far  as  to  say  that  it  must, 
have  proceeded  upon  that  ground ;  but  I  am  satisfied  that  the 
Court  did  not  proceed,  and  I  think,  indeed,  that  it  could  not  have 
proceeded,  upon  that  ground.  If  there  was  no  equity  against  the 
legal  estate  in  the  now  plaintiff  Giles  Waine,  the  Court  had, 

*  432   as  I  conceive,  *  nothing  more  to  do  with  the  matter ;  and 

what  seems  to  me  to  be  decisive  as  to  the  ground  on  which 
the  Court  proceeded  is  this :  that  Thomas  Waine  the  younger  was 
then  living,  and  that  Crocker,  therefore,  whether  the  defeasible  fee 
was  or  was  not  enlarged  into  an  absolute  fee,  had  a  subsisting 
estate  and  interest  in  him  with  which  the  Court  must  of  necessity 
have  dealt,  if  it  had  proceeded  upon  any  other  ground  than  that 
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there  was  no  equity  against  the  legal  estate  vested  in  the  plaintifT 
Giles  Waine,  for  Crocker  by  his  bill  offered  to  redeem,  and  there 
is  no  ground,  so  far  as  I  can  see,  upon  which  the  Court  could  have 
refused  him  that  relief,  except  that  his  equity  to  redeem  was  shut 
out  by  the  legal  interest  vested  in  the  plaintiflF  Giles  Waine.  It 
seems  to  me,  therefore,  that  the  decree  in  Crocker's  suit  must  be 
taken  to  have  proceeded  wholly  upon  the  ground  that  Crocker  had 
no  equity  against  the  plaintiff  Giles  Waine,  and  that  it  did  not  at 
all  affect  the  question,  whether  Crocker  had  or  would  have  any 
legal  right  against  him  ;  and  this  bill  being  merely  to  restrain  the 
exercise  of  an  alleged  legal  right,  I  think  that  there  is  no  founda- 
tion for  it,  and  that  the  demurrer  was  properly  allowed.  It  was 
suggested  in  the  course  of  the  argument,  that  the  point  raised  by 
the  demurrer  might  be  reserved  to  the  hearing,  and  that  the  Court 
might  at  the  hearing  put  Crocker  upon  terms  as  to  the  exercise  of 
the  rights  asserted  by  him;  but  this  bill  alleges  no  notice,  in 
Crocker,  and  I  cannot  see,  therefore,  what  equity  there  could  be 
which  could  alter  the  case  against  him  at  the  hearing.  The  bill 
is  not  framed  for  redemption,  and  the  case  alleged  by  it  is  so  wide 
of  any  claim  to  that  relief,  that  it  could  not,  I  think,  be  granted 
under  the  prayer  for  general  relief.  I  am  of  opinion,  therefore, 
that  this  appeal  must  be  dismissed,  and,  I  think,  with  costs. 

*  The  Lord  Justice  Knight  Bruce.  —  I  agree  that  it  was  ♦  433 
right  in  the  Master  of  the  Rolls  to  allow  the  demurrer,  but 
I  should  have  been  disposed  to  give  liberty  to  amend,  or  rather  to 
reamend,  the  bill,  and  I  think  that  it  would  be  right  now  to 
give  liberty  to  do  so ;  but  the  Lord  Justice  not  being  of  that  opin- 
ion, such  liberty  cannot  be  given.  It  being  stated  that  the  Master 
of  the  Rolls  was  not  asked  to  give  leave  to  amend,  I  agree  with 
the  Lord  Justice  as  to  the  costs  of  the  appeal. 
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GRESLEY  V.  MOUSLEY. 
1861.    November  15.    1862.    Januarj  17.    Before  tlie  Lords  Justices. 

A  purchase  by  a  solicitor  from  a  client  baving  been  set  aside  on  the  ground  that 
the  sufficiency  of  the  consideration  was  not  established,  an  inquiry  was 
directed  with  a  view  to  ascertain  whether  the  purchase-money  was  paid.  No 
evidence  was  adduced  on  the  inquiry  to  prove  the  payment,  except  the 
acknowledgment  in  the  body  of  the  deed  and  the  usual  indorsed  receipt.  It 
appeared  that  no  further  evidence  could  be  had,  and  that  there  was  no  reason 
to  suppose  that  any  evidence  had  been  destroyed.  Eeld^  that  the  acknowl- 
edgment and  receipt  were  not  sufficient  evidence  as  against  parties  claiming 
under  the  client,  and  that  the  purchase-money  must  be  considered  not  to 
have  been  paid.' 

The  client  devised  all  his  real  estates  in  such  manner  that  the  plaintiff  was 
entitled  in  tail  in  remainder  expectant  on  a  life-estate.  The  plaintiff  by  his 
bill,  which  impeached  the  purchase  by  the  solicitor,  offered  to  confirm  certain 
sales  of  minerals  which  had  been  made  by  the  solicitor  after  the  death  of  the 
client.  Held,  thai  the  plaintiff,  having  adopted  the  sales  of  the  minerals, 
could  not  claim  to  be  entitled  in  prcesenti  to  the  moneys  arising  from  them 
on  the  ground  that  the  working  mines  was  an  act  of  waste,  but  was  entitled 
to  them  only  after  the  death  of  the  tenant  for  life. 

This  was  an  appeal  from  an  order  made  by  Vice-Cliancellor 
Stuart  upon  the  hearing  of  the  cause  for  further  consideration. 
The  facts  of  the  case  are  fully  stated  in  the  report  of  the  hearing 
upon  the  appeal  from  the  original  decree,  (a)  and  need  not  be 
restated  in  detail,  but  it  may  be  convenient  to  give  a  short  sum- 
mary of  them. 

Sir  Roger  Qresley  was  seised  in  fee  of  some  lands  and 
*  434  *  mines,  including  the  mines  under  some  lands  the  surface 
of  which  had  been  alienated  by  him.  William  Eaton  Mous- 
ley  was  his  solicitor  and  confidential  adviser.  By  indentures  of 
lease  and  release,  dated  the  17th  and  18th  of  February,  1887,  Sir 
Roger  Gresley  conveyed  the  above-mentioned  lands  and  mines  to 
William  Eaton  Mousley.  The  conveyance  purported  to  be  made 
in  consideration  of  6940Z.  expressed  to  be  paid  by  William  Eaton 
Mousley  to  Sir  Roger  Gresley,  and  there  was  upon  the  conveyance 

(a)  4  De  G.  &  J.  78. 

*  See  Gresley  v,  Mousley,  4  De  6.  &  J.  78,  99  and  cases  in  note  (1)  ;  Mor- 
gan V,  Evans,  3  CI.  &  Fin.  205;  Lawless  v.  Mansfield,  1  Dr.  &  War.  6o7 ;  Kerr 
F.  &  M.  (Ist  Am.  ed.)  166,  307. 
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the  usual  receipt  for  the  purchase-money.  On  the  2l8t  of  Feb- 
ruary, 1837,  there  was  a  mortgage  by  Sir  Roger  Gresley  to  Wil- 
liam Eaton  Mousley  of  other  property  for  7724Z.  Sir  Roger 
Gresley  afterwards^  by  his,  will,  dated  in  May,  1887,  devised  all 
his  real  estates  to  his  wife,  now  Lady  Sophia  Des  Voeux,  for  life, 
with  remainder  to  his  children  in  tail,  with  remainder  to  Nigel, 
afterwards  Sir  Nigel  Gresley,  for  life,  with  remainder  to  the  first 
and  other  sons  of  Sir  Nigel  in  tail.  Sir  Roger  Gresley  died  in 
October,  1837,  without  issue.  Lady  Sophia  Des  Voeux  was  still 
living.  Sir  Nigel  died  in  1847,  and  the  plaintiflF,  who  was  his 
eldest  son,  attained  twenty-one  in  1852,  and  filed  the  bill  in  this 
suit  in  1855,  to  set  aside  the  sale  by  Sir  Roger  Gresley  to  William 
Eaton  Mousley.  Upon  the  hearing  of  the  cause,  Vice-Chancellor 
Stuart  set  aside  the  sale  altogether,  not  only  as  against  the  plain- 
tifif,  but  also  as  against  Lady  Sophia  Des  Yoeux ;  but  he  was  of 
opinion  that  the  69402.  must  be  considered  to  have  been  paid,  and 
he  refused  to  direct  any  inquiry  upon  that  head. 

By  the  order  i^ade  by  the  Lords  Justices  upon  the  hearing  of 
the  appeal  from  this  decree,  it  was  declared  that  the  sale  made  by 
Sir  Roger  Gresley  to  William  Eaton  Mousley  of  the  estates  com- 
prised in  the  deeds  of  the  17th  and  18th  of  February,  1837,  and 
those  deeds,  was  and  were  void  in  equity  as  against  the  . 
plaintiff,  and  *it  was  declared  that,  notwithstanding  the  *435 
sale  and  the  indentures,  the  plaintiflF,  upon  the  death  of  Sir 
Roger  Gresley,  became  entitled  in  equity  under  his  will,  as  against 
William  Eaton  Mousley,  to  the  estates,  as  tenant  in  tail  in  re- 
mainder expectant  on  the  decease  of  Lady  Sophia  Des  Yoeux ;  and, 
except  as  to  the  parts  thereof  which  had  been  sold  since  the  date 
of  the  execution  of  the  indentures  (the  plaintiflf  by  his  bill  having 
oflfered  to  adopt  such  sales),  the  plaintiflF  is  now  so  entitled,  "  sub- 
ject, however,  to  the  payment  in  such  manner  as  the  Court  shall 
direct  of  what,  if  any  thing,  the  defendants  shall,  upon  the  result 
of  the  accounts  and  inquiries  hereafter  directed,  appear  to  be 
justly  entitled  to  as  against  tiie  said  plaintiflF,  and  subject  also  to 
such  leases  as  may,  since  the  date  and  execution  of  the  indentures, 
have  been  made  of  the  unsold  parts'  of  the  estates,  the  plaintiflF 
undertaking  not  to  disturb  such  leases  in  so  far  as  the  same  may 
not  be  binding  upon  him."  And  then  an  inquiry  was  directed 
"  whether  the  sum  of  6940i.  in  the  indenture  of  the  18th  of  Feb- 
ruary, 1837,  mentioned,  or  any  and  what  part  thereof,  was  ever 
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and  when,  in  any  and  what  manner,  paid  or  satisfied  by  William 
Eaton  Mousley  to  Sir  Roger  Gresley,  or  was  at  the  time  of  the 
date  and  execution  of  the  indenture  due  and  owing  from  Sir  Roger 
Gresley  to  William  Eaton  Mousley  over  and  above  and  in  addition 
to  the  sum  of  7724Z.  secured  by  the  mortgage  of  the  21st  of  Feb- 
ruary, 1837,  in  the  pleadings  mentioned."  Then  there  was  an 
inquiry  as  to  the  sale  of  the  minerals,  and  an  account  directed  "  of 
all  sums  of  money  received  by  William  Eaton  Mousley  in  his  life- 
time for  or  in  respect  of  any  such  sale  or  sales,  lease  or  leases,  or 
otherwise  for  or  in  respect  of  any  rents  or  profits  of  the  estates  or 
any  part  thereof,  not  being  the  annual  profits  of  land  or  the  profits 
of  mines  opened  in  the  lifetime  of  Sir  Roger  Gresley,  or  the  profits 
or  produce  of  any  of  the  estates  included  in  any  such  sale 

*  436    or  sales  as  aforesaid,  accrued  *  or  obtained  subsequently  to 

such  sale  or  sales ; "  and  then  an  inquiry  "  what  mines 
comprised  in  or  under  the  estates  comprised  in  the  indenture  of 
the  18th  of  February,  1837,  were  opened  or  in  work  during  the 
life  of  Sir  Roger  Gresley,  and  what,  if  any,  mines  Jiave  been  opened 
since  the  decease  of  Sir  Roger  Gresley,  and  under  what  circum- 
stances ; "  and  the  costs  were  reseiTcd,  and  the  further  considera- 
tion was  adjourned,  and  it  was  expressly  provided  that  the  order 
should  be  without  prejudice  to  any  question  as  to  the  rights  of  the 
parties  in  respect  "  of  what,  upon  the  taking  of  the  account,  shall 
appear  to  have  been  received  otherwise  than  in  respect  of  any  sale 
or  sales,  and  as  to  interest,  and  without  prejudice  also  to  any  ques- 
tion between  the  defendants  or  any  of  them  in  respect  of  the  life- 
interest  of  the  defendant  Lady  Sophia  Des  Voeux." 

In  pursuance  of  this  decree  the  chief  clerk  certified,  first,  as  to 
the  purchase-money,  thus :  "  Except  as  appears  by  the  receipt  for 
the  sum  of  6940Z.,  indorsed  on  the  indenture  of  the  18th  of  Feb- 
ruary, 1837,  and  signed  by  Sir  Roger  Gresley,  no  evidence  has 
been  produced  to  show  whether  the  said  sum  of  6940Z.,  or  any 
part  thereof,  was  ever  in  any  manner  paid  or  satisfied  by  William 
Eaton  Mousley  to  Sir  Roger  Gresley,  or  was,  at  the  time  of  the 
date  and  execution  of  the  indenture,  due  and  owing  from  Sir  Roger 
Gresley  to  William  Eaton  Mousley  over  and  above  and  in  addition 
to  the  sum  of  7724Z.  secured  by  the  mortgage  of  the  21st  of  Feb- 
ruary, 1837:"  so  that  it  was  expressed  that  no  evidence  was 
adduced  before  the  chief  clerk  beyond  the  deed  itself  and  the 
receipt  indorsed  on  the  deed,  signed  by  Sir  Roger  Gresley,  of  the 
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payment  of  the  6940Z.,  or  of  any  sum  having  been  due  from  Sir 
Roger  Gresley  to  William  Eaton  Mousley  beyond  the  7724Z.  which 
was  secured  by  the  mortgage-deed.  Then  the  chief  clerk 
found,  as  *  to  the  proceeds  of  the  sales,  to  the  effect  that  *  437 
the  moneys  produced  by  the  sales  by  William  Eaton  Mousley 
in  his  lifetime,  or  by  the  defendants  his  representatives  since  his 
death,  of  parts  of  the  estates  comprised  in  the  indenture  of  the 
18th  of  February,  1837,  amounted  altogether  to  the  sum  of  9598?. 
10».,  "  of  which  the  sum  of  6343i.  10«.  for  principal  moneys  had 
been  received  by  William  Eaton  Mousley  in  his  lifetime,  or  by  the 
defendants  his  representatives  since  his  death,  and  the  sum  of 
8250i.,  with  interest  at  the  rate  of  4Z.  per  cent  per  annum, 
remained  still  unpaid  and  due  from  the  trustees  of  the  purchaser, 
Court  Granville."  Then  as  to  the  mines  the  chief  clerk  found  : 
"  That,  except  the  mine  of  clay  on  Gresley  Common,  no  mine  or 
mines  comprised  in  or  under  the  said  manor  and  lands  was  or 
were  opened  or  in  work  in  the  lifetime  of  Sir  Roger  Gresley." 

This  certificate  was  approved  by  his  Honor,  and  on  the  hearing 
of  the  cause  for  further  consideration  his  Honor  made  an  order  to 
the  following  effect :  He  declared  that  the  defendants,  the  repre- 
sentatives of  William  Eaton  Mousley,  were  entitled  to  credit  for 
the  purchase-money  or  sum  of  6940i.  on  account  as  thereinafter 
mentioned.  Then  the  decree  proceeded  to  set  oflF  the  6343Z.  (the 
amount  of  purchase-moneys  received  in  respect  of  the  mines)  and 
the  costs  of  the  suit  against  6940Z.,  the  amount  of  the  purchase- 
money,  and  if  the  6343/.  and  the  costs  exceeded  the  amount  of 
6940Z.,  then  William  Eaton  Mousley 's  representatives  were  to 
convey  the  reversion  in  fee  to  the  plaintiflF,  the  devisee  under  the 
will  of  Sir  Roger  Gresley,  and  there  was  to  be  a  proof  against 
Mousley's  estate  for  the  excess.  If,  on  the  other  hand,  the  6343/. 
and  the  costs  fell  short  of  the  6940/.,  then  the  conveyance  was  to 
be  made  on  payment  of  the  difference  by  the  plaintiff. 
Then  it  was  directed  that  *  the  3250/.,  the  purchase-money  *  438 
remaining  unpaid,  should  be  assigned  by  the  representatives 
of  William  Eaton  Mousley  to  the  plaintiff,  and  an  injunction  was 
granted  to  restrain  the  representatives  of  William  Eaton  Mousley 
from  receiving  that  3250/. 

The  plaintiff  appealed  from  so  much  of  this  order  as  proceeded 
on  the  footing  that  the  6940/.  had  been  paid  by  Mousley  to  Sir  R. 
Gresley. 
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Mr.  Malins  and  Mr.  Q-.  Lake  RtLssell^  for  the  plaintiff,  in  sup- 
port of  the  appeal.  —  There  is  no  evidence  of  the  money  having 
been  paid,  except  the  deed,  and  the  receipt  indorsed  on  it.  The 
deed  having  been  set  aside,  the  receipt  must  fall  with  it.  The 
inquiry  directed  by  the  order  on  appeal  shows  that  it  was  intended 
that  the  defendants  should  bear  the  onus  of  proving  that  the 
money  was  paid.  It  would  be  contrary  to  the  principles  of  the 
Court  to  let  a  receipt  indorsed  by  a  client  on  a  deed,  for  money 
expressed  to  be  received  by  him  from  his  solicitor,  prevail  against 
him  without  corroborative  evidence.  Lewes  v.  Morgan  (a)  is 
decisive  upon  this,  and  the  rule  is  especially  applicable  in  a  case 
like  the  present,  where,  as  there  were  large  dealings  between  the 
solicitor  and  client,  it  is  a  priori  very  likely  that  no  money  would 
pass.  It  is  a  suspicious  circumstance  that  no  trace  whatever  can 
be  found  in  any  of  the  solicitor's  books  of  his  having  paid  any 
money  to  Sir  Roger  Gresley  at  that  time ;  if  he  did  so,  it  was  his 
duty  as  well  as  his  interest  to  preserve  evidence  of  it.  Neither  is 
any  trace  of  the  money  to  be  found  in  Sir  Roger  Gresley's  banking 
account.    Then  the  plaintiff  ought  to  have  interest  on  so  much  of 

the  6343Z.  10».  as  arose  from  the  purchase-money  of  the 
*  439    *  mines  sold  by  Mousley,  for  they  were  wrongfully  opened, 

and  therefore  the  coals  raised  belonged  to  him  as  entitled  to 
the  first  estate  of  inheritance,  the  tenants  for  life  being  impeacha- 
ble for  waste.  Thus  the  plaintiff's  money  having  been  received  by 
Mousley,  which  ought  to  have  been  paid  to  the  plaintiff  at  once, 
the  plaintiff  ought  to  have  interest  upon  it. 

Mr.  Amphlett  and  Mr.  Charles  SaU,  for  Mousley's  executors.  — 
The  Court  did  not  set  aside  the  sale  in  this  case  on  the  ground  of 
fraud,  and  it  is  quite  consistent  with  every  thing  proved,  and  with 
every  thing  decided,  in  the  case,  that  the  transaction  was  a  perfectly 
honest  one.  The  sale  was  set  aside  because  Mousley'^s  representatives 
could  not  adduce  sufficient  evidence  to  show  that  full  value  had  been 
given,  or  that  Mousley  had  given  Sir  Roger  Gresley  such  advice  as 
to  put  him  at  arm's  length,  so  that  their  dealing  might  be  unaffected 
by  the  relation  of  solicitor  and  client.  Fraud,  then,  being  neither 
alleged  nor  proved,  on  what  ground  is  it  to  be  said  that  a  receipt 
indorsed  on  the  deed  and  signed  by  Sir  Roger  Gresley  is  to  go  for 

(a)  4  Dow,  29 ;  6  Price,  42 ;  8  You.  &  Jerv.  280. 
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nothing.  The  declarations  of  the  decree  do  not  touch  the  case : 
there  is  no  connection  between  the  setting  aside  a  purchase-deed, 
because  adequacy  of  price  is  not  proved,  and  the  question  whether 
that  price  was  paid.  There  is  no  allegation  that  Sir  Roger 
Gresley's  signature  to  the  receipt  was  obtained  by  fraud,  or  that  he 
did  not  perfectly  understand  the  nature  of  the  document  he  was 
signing.  The  question  rests  on  the  receipt  alone,  neither  party 
being  able  to  adduce  a  shred  of  further  evidence ;  and,  in  the 
absence  of  opposing  evidence,  credit  must  be  given  to  a  receipt, 
even  as  between  solicitor  and  client.  The  case  ought  to  be  dealt 
with  on  the  same  principle  as  a  stated  and  settled  account ; 
fraud  *  not  being  proved,  the  account  is  not  opened,  but  *  440 
liberty  is  given  to  surcharge  and  falsify,  in  which  case  the 
otms  lies  on  the  party  alleging  errors  in  the  account.  Horlock  v. 
Smithy  (a)  Waters  v.  Taylor^  (6)  Wharton  v.  May^  (c)  Piddock  v. 
Broyyfu  (d)  The  observations  of  Lord  St.  Leonards,  in  Sugden's 
Law  of  Property,  (e)  on  the  case  of  Lewes  v.  Morgan^  are  to  be 
borne  in  mind  in  applying  that  case.  The  Court  is  here  discharg- 
ing the  duty  of  a  jury,  and  a  jury  certainly  would,  on  the  strength 
of  the  receipt,  find  as  a  fact  that  the  money  was  paid.  Then  as 
regards  the  question  of  interest  on  the  money  received  by  Mousley 
for  the  mines,  the  plaintiff  must  proceed  on  the  footing  either  that 
he  affirms  the  sale  of  them  by  Mousley  or  disaffirms  it.  If  he 
affirms  it,  the  interest  belongs  to  the  tenant  for  life,  though 
impeachable  for  waste,  as  in  the  case  of  timber  cut  down  by  order 
of  the  Court,  or  by  agreement  between  tenant  for  life  impeachable 
for  waste  and  the  remainder-man,  and  the  plaintiff's  claim  for 
interest  fails.  If  he  elects  to  disaffirm  it,  he  treats  the  getting  of 
the  coals  as  a  wrongful  act,  and  we  contend  that  he  must  be  left  to 
his  remedy  at  law.  It  is,  however,  unnecessary  to  press  that,  for 
the  plaintiff  has  come  here  offering  to  confirm  the  sale  of,  the 
mines,  and  cannot  claim  to  treat  it  as  void  for  a  particular 
purpose. 

Mr.   Osborne  appeared  for  Lady  Sophia  Des  Voeux,  and  Mr. 
Bacon  for  the  trustees  of  Sir  Roger  Gresley's  will. 

(a)  2  Myl.  &  Cr.  495.  (d)  8  P.  Wms.  288. 

(6)  2  Myl.  &  Cr.  626.  (e)  Page  676. 

(c)  6  Vea.  27. 
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Mr.  Maltns,  in  reply.  —  The  Court  has  decided  that  it  was 
incumbent  on  Mousley  to  preserve  evidence  of  his  having 

*  441    given  a  fair  *  value  ;  and  surely  it  was  not  less  his  duty  to 

preserve  evidence  of  his  having  paid  the  purchase-money. 
The  receipt,  though  not  technically  a  part  of  the  deed,  is  practi- 
cally so,  and  credit  cannot  be  given  to  it  after  setting  aside  the 
deed.  As  to  the  interest  on  the  moneys  arising  from  mines,  it 
cannot  lie  in  the  mouth  of  a  wrong-doer  to  say,  that  if  we  recover 
interest  we  shall  be  getting  a  benefit  which  we  should  iiot  have 
had  but  for  his  act,  and  that  therefore,  he  ought  not  to  be  called 
upon  to  pay  it.  The  mines  are  much  more  valuable  now  than  they 
were  when  sold,  and  the  interest  will  be  but  a  poor  compensation 
for  our  loss.  There  is  no  analogy  between  this  case  and  that  of 
the  opening  of  mines  or  cutting  timber  by  arrangement  between 
tenant  for  life  impeachable  for  waste  and  remainder-man,  for  there 
the  plaintiff  was  an  infant  incapable  of  assenting. 

Judgment  reserved. 

1862.    January  17. 

The  Lord  Justice  Turner,  after  stating  the  facts  in  nearly  the 
same  terms  as  above,  proceeded  as  follows  :  — 

Two  questions  were  raised  upon  the  argument  of  this  appeal. 
First,  whether  the  6940/.  ought,  as  declared  by  the  order,  to  be 
considered  to  have  been  paid  by  William  Eaton  Mousley  to  Sir 
Roger  Gresley,  and  whether  the  executors  and  trustees  of  William 
Eaton  Mousley  ought  to  have  credit  in  account  for  that  sum,  as 
directed  by  the  order ;  and,  secondly,  whether,  assuming  that  we 
dissent  from  the  above  declaration  and  direction,  the  plaintiff  is 
entitled  to  interest  upon  the  whole  or  any  part  of  the  6343Z.  10s. 
which,  on  that  footing,  will  be  due  from  the  estate  of  William 
Eaton  Mousley. 

As  to  the  first  of  these  questions,  it  was  much  insisted 
*  442  upon  on  the  part  of  the  appellant,  in  the  course  of  the  *  argu- 
ment before  us,  that  the  order  which  we  made  upon  the 
hearing  of  the  former  appeal  threw  upon  the  defendants,  the 
representatives  of  the  estate  of  William  Eaton  Mousley,  the  anus 
of  adducing  further  evidence  to  prove  the  payment  of  the  6940i., 
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and  was  of  itself  decisive  that,  in  the  absence  of  such  further  evi- 
dence, the  payment  of  that  sum  could  not  be  held  to  have  been 
established ;  but  the  order  on  which  the  appellant  thus  relied  was, 
as  it  seems  to  me,  consistent  with  further  evidence  being  adduced, 
either  to  negative  or  support  the  payment ;  and  the  further  evi- 
dence, if  there  had  been  any,  might  have  removed  all  doubt  upon 
the  point.  I  am  not,  therefore,  prepared  to  hold  that  this  ques- 
tion was  not  open  for  argument  on  the  present  appeal.  I  should, 
indeed,  be  unwilling  to  decide  this  case  upon  so  narrow  a  ground, 
more  especially  as  we  could  not,  I  think,  do  so  without  disregard- 
ing principles  which  are  well  established  in  this  Court,  and  without, 
to  some  extent  at  least,  contravening  the  opinions  of  Judges, 
whose  opinions,  if  they  do  not  absolutely  bind  us,  I  should  at  all 
events  consider  it  presumptuous  in  me  to  question.  The  obliga- 
tions resting  upon  an  attorney  dealing  with  his  client  were  much 
considered  in  the  case  of  Lewes  v.  Morgan.  Lord  Redesdale  in 
that  case  expresses  himself  thus :  '^  This  is  the  case  of  an  attorney, 
who  acted  as  general  agent  and  legal' adviser  of  his  principal  and 
client,  obtaining  his  bond.  He  is,  therefore,  bound  by  a  very 
strict  rule  of  law  to  prove,  by  other  evidence,  the  actual  advance 
of  the  whole  consideration.  That  principle  was  recognized  in  the 
case  of  Vaughan  v.  Lloyd.^^  Lord  Eldon's  parting  observation 
in  the  same  case  of  Lewe%  v.  Morgan  was  this :  "  I  am  desirous  of 
stating  that  the  proceedings  on  this  record  establish  the  principle, 
that,  in  the  case  of  an  attorney  who  takes  securities  from  his  client 
they  cannot  be  used  as  conclusive  evidence  of  their  consid- 
eration *  as  expressed,  but  require  extrinsic  evidence  of  the  *  443 
money  having  been  actually  advanced,  to  prove  the  transac- 
tion to  have  been  bond  fide, ^^  These  passages  are  to  be  found  in 
Price ;  (a)  and  Sir  William  Alexander,  when  afterwards  dealing 
with  the  case  of  Lewe%  v.  Morgan  in  an  ulterior  stage,  after  refer- 
ring to  another  part  of  Lord  Eldon's  judgment  in  that  case,  makes 
this  observation  :  "  The  opinion  thus  attributed  to  Lord  Eldon  has 
been  viewed  as  supporting  Morgan's  (the  attorney)  case  on  the 
present  occasion,  because  it  was  said  he  might  have  justice  by  the 
general  report,  and  so  he  might,  but  then  he  must  first  comply 
with  the  previous  conditions.  He  must  prove  tlie  actual  advance 
by  sofne  other  medium  than  the    instruments  themselves."  (i) 

(a)  Vol.  6,  pp.  142,  143.  (6)  3  You.  &  Jer.  252. 
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We  have  here,  therefore,  the  opinions  of  three  Judges,  as  to  two 
of  whom  I  may  say,  without  disparagement  to  the  third,  that 
their  knowledge  and  experience  has  never  been  surpassed,  or  per- 
haps equalled,  that,  in  the  case  of  an  attorney  taking  a  security 
from  his  client,  it  is  incumbent  upon  him  to  prove  the  advance  of 
the  money  by  some  other  evidence  than  the  instrument  creating 
the  security  ;  and  I  can  see  no  distinction  between  the  case  of  a 
security  and  the  case  of  a  purchase.  The  principle  which  governs 
the  one  case  must,  as  it  seems  to  me,  govern  the  other,  and  1/ 
take  that  principle  to  be  the  same  principle  which  runs  through  all 
the  cases  on  dealings  between  attorney  and  client,  —  that  the 
attorney  dealing  with  his  client  is  bound  to  give  the  client,  at 
least,  the  same  protection  as  he  would  be  bound  to  give  him  if  deal- 
ing with  a  stranger.^  It  would  be  the  duty  of  the  attorney  to  see 
that  the  client,  if  dealing  with  a  stranger,  did  not  commit  himself 
to  any  thing  which  would  be  to  his  prejudice  .^  If  the  client 
was  dealing  with  the   stranger  for  an  advance  of  money 

*  444    *  upon  security,  or  for'the  sale  of  an  estate,  it  would  be  the 

attorney's  duty  to  see  that  the  client  did  not  acknowledge 
the  advance,  or  give  a  receipt  for  the  purchase-money,  unless  it  was 
actually  paid.^  If  he  *  failed  to  advise  the  client  acting  in  the 
transaction  under  his  advice  not  to  give  the  acknowledgment  or 
sign  the  receipt  unless  the  money  was  actually  paid,  he  could  not 
surely  be  permitted  to  set  up,  in  justification  of  his  own  negligence, 
that  the  client  had  done  so  without  his  advice  ;  and  if  he  could  not 
do  this  in  the  case  of  a  client  dealing  with  a  stranger,  how  can  he 
be  permitted  to  do  so  in  the  case  of  the  client  dealing  with  him- 
self ?  The  necessity  of  independent  proof  of  payment  in  the  case 
of  dealings  between  attorney  and  client  seems  to  me  to  follow  from 
these  considerations.  The  obligation  which  rests  upon  the  attorney 
to  protect  the  client,  when  dealing  with  him  in  matters  of  security 
or  purchase,  would  indeed  be  of  no  value  whatever  unless  some 
independent  proof  of  payment  was  required  ;  nor  is  it  any  hardship 
upon  the  attorney  to  require  such  proof,  for  it  is  no  less  his  duty 
than  his  interest  to  keep  correct  accounts  and  preserve  the  evidence 

»  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  164,  165;  Holman  ».  Loynes,  4  De  G., 
M.  &  G.  270,  and  note  (1)  ;  Carter  v.  Palmer,  8  CI.  &  Fin.  657. 

'  See  Montmorency  v.  Devereux,  7  CI.  &  Fin.  188 ;  Donaldson  v,  Haldane, 
7  CI.  &  Fin.  762 ;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  82,  33,  84. 

'  See  1  Sugden  V.  &  P.  (8th  Am.  ed.)  285. 
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of  his  dealings  with  his  clients.  It  was  urged,  on  the  part  of  the 
defendants,  that  in  Lewei  v.  Morgan^  and  the  cases  there  referred 
to,  there  were  circumstances  of  suspicion,  and  it  was  attempted  to 
be  shown  that  the  decisions  were  founded  on  those  circumstances ; 
but  it  is  clear,  to  my  mind  at  least,  that  whatever  may  have  been 
the  grounds  on  which  the  previous  cases  proceeded,  it  was  intended, 
both  by  Lord  Eldon  and  by  Lord  Redesdale,  in  Lewes  v.  Morgan^ 
to  lay  down  a  general  principle,  and  I  am  by  no  means  inclined  to 
fritter  away  that  principle,  as  I  believe  it  to  be  just  and  sound. 
The  lapse  of  time,  too,  was  much  insisted  upon  on  the  part  of  the 
defendants ;  but,  for  the  reasons  which  were  given  on  the 
former  appeal,  I  think  the  argument  on  that  point  *,  entitled  *  445 
to  but  little  weight.  It  is  scarcely  possible  that  time 
can  in  this  case  have  destroyed  the  evidence  of  payment,  if 
such  evidence  had  existed.  It  was  also  said  for  the  defendants, 
that  a  jury  would  certainly  have  found  that  this  purchase-money 
was  paid ;  but  it  is  by  the  principles  of  this  Court,  and  not  by  what 
the  opinion  of  a  jury  might  have  been,  that  this  case  must  be 
decided.  In  my  opinion,  therefore,  the  declaration  contained  in 
this  order  as  to  the  payment  of  the  purchase-money,  and  the 
directions  consequent  upon  that  declaration,  cannot  be  supported. 
It  is  necessary,  therefore,  to  consider  the  second  question,  the 
plaintiff  *s  claim  to  interest  on  the  6343/.  10«.  This  is  composed 
in  part  of  the  purchase-moneys  of  lands,  and  in  part  of  the  pur- 
chase-moneys of  mines  wliich  were  sold  by  W.  E.  Mousley  after 
the  purchase  by  him,  and  the  mines  which  were  so  sold  were 
unopened  at  the  time  of  the  death  of  Sir  R.  Gresley.  The  plain- 
tiff's interest  in  the  estate  being  in  reversion  expectant  upon 
the  death  of  Lady  Sophia  Des  Voeux,  he  cannot,  of  course,  have 
any  claim  to  interest  on  so  much  of  this  sum  as  was  derived  from 
the  purchase-money  of  land  ;  but  it  was  contended  on  his  part  that 
he  is  entitled  to  interest  on  so  much  of  the  sum  as  arose  from  the 
purchase-money  of  the  unopened  mines.  This  claim  was  rested 
upon  the  ground  (and  I  see  no  other  ground  on  which  it  could  be 
rested)  that  as  against  the  plaintiff  these  mines  were  wrongfully 
opened,  and  that  the  coals  which  were  raised,  immediately  upon 
their  being  severed  from  the  land,  vested  in  the  plaintiff  as  the 
owner  of  the  first  estate  of  inheritance.  The  plaintiff's  right  to 
the  coals  ought,  it  was  said,  to  be  followed  into  the  purchase- 
money,  and  the  plaintiff  consequently  to  be  allowed  interest  upon 
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it ;  but  whatever  might  have  been  the  plaintiflF's  rights  or 

*  446    remedies  at  law,  or  in  this  Court,  *  if  he  had  repudiated  the 

sales  of  these  mines,  and  I  give  no  opinion  as  to  what  those 
rights  or  remedies  might  have  been,  the  plaintiff  has  come  into  this 
Court  offering  to  adopt,  and  has  adopt^ed,  the  sales  of  these  mines. 
He  could  not  otherwise  be  entitled  to  the  moneys  produced  by  those 
sales,  and  he  cannot,  I  think,  be  permitted  to  say  that  the  sales  were 
rightful,  so  as  to  entitle  him  to  the  purchase-moneys,  but  that  the 
mines  were  wrongfully  opened,  so  as  to  entitle  him  to  the  interest 
which  he  claims.  I  think,  therefore,  that  the  claim  for  interest 
cannot  be  maintained. 

The  result  appears  to  me  to  be,  that  the  order  under  appeal  must 
be  varied.  That  the  declaration  and  the  directions  for  set-off  must 
be  struck  out,  and  in  lieu  of  them  there  must  be  a  direction  for 
proof  against  the  estate  of  W.  E.  Mousley  of  the  6343?.  10«.,  and 
of  the  costs  up  to  and  including  the  Vice-Chancellor's  order ;  but 
I  think  that  there  should  be  no  costs  of  the  appeal,  the  appellant 
failing  as  to  the  interest  which  he  has  claimed. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  opinion. 


•447  *KEIIN0T  v.  POTTER. 

POTTER  V.   KERNOT. 

1862.    January  15,  16,  18,  20,  31.    Before  the  Lords  Justices. 

An  agreement  was  entered  into  between  K.  and  P.  that  K.  should  take  out  a 
patent  for  purifying  paraffine  and  assign  it  to  P. ;  that  P.  thereupon  would 
work  it  for  fourteen  years,  if  it  could  be  so  long  worked  at  a  pro6t ;  would 
not  purify  paraffine  by  any  other  process,  and  would  pay  to  K.  a  royalty  upon 
all  purified  paraffine  sold ;  that  P.  would  keep  accurate  account  of  all  par- 
affine purified  according  to  the  patent,  render  them  half-yearly  and  verify 
them,  and  that  the  provisions  of  this  agreement,  and  all  other  provisions 
usual  and  proper  in  such  deeds,  should  be  incorporated  in  the  deed  of  assign- 
ment of  the  patent,  such  deed  to  be  prepared  by  counsel  to  be  agreed  on  by 
the  solicitors  of  the  parties.  The  patent  was  taken  out,  and  P.  commenced 
working  under  it,  but  shortly  aflerwards  abandoned  the  use  of  the  process, 
alleging  that  it  could  not  be  worked  at  a  profit,  and  refused  to  pay  any  royalty. 
E.  thereupon  brought  an  action  at  law  for  royaltiea  and  recovered  judgment. 
[860] 
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Pending  this  action,  P.  gave  notice  to  deteimine  the  agreement,  because  the 
invention  could  not  be  worked  to  a  profit.  K.,  after  obtaining  judgment, 
filed  his  bill,  asking  for  an  account  of  subsequent  royalties,  an  injunction  to 
restrain  the  defendant  from  purifying  parafiine  under  any  other  process,  and 
for  a  reference  to  chambers  to  settle  a  proper  deed  of  assignment,  or  if  the 
Court  should  hold  the  agreement  to  have  been  determined,  then  for  relief 
against  the  defendant  as  an  infringer  of  the  patent.  Heldf  by  the  Lord  Justice 
Turner,  that  in  a  case  of  this  nature  it  was  in  the  discretion  of  the  Court 
whether  it  would  direct  an  account  or  leave  the  parties  to  their  remedy  at 
law,  and  that  in  the  present  case,  the  account  being  only  a  part  of  an  agree- 
ment which  the  Court  could  not  wholly  enforce,  the  plaintiff  ought  to  be  left 
to  his  remedy  at  law,  and  that  for  the  same  reason  the  execution  of  the 
assignment  ought  not  to  be  decreed.' 

These  were  appeals  from  the  decrees  of  the  Master  of  the  Rolls, 
by  which  be  dismissed  the  bills  in  both  suits  with  costs.  The  first 
of  the  suits,  Kernot  v.  Potter ^  was  instituted  by  the  plaintiff,  Dr. 
Kernot,  for  the  purpose  of  obtaining  relief  under  an  agreement 
entered  into  by  him  with  the  defendant  Potter,  or,  in  the  alterna- 
tive, of  enforcing  rights  which  he  claimed  under  a  patent  which 
formed  the  subject  of  that  agreement.  The  other  suit,  Potter  v. 
Kernot^  was  a  cross  suit,  instituted  by  Potter  against  Kernot,  for 
the  purpose  of  setting  aside  the  agreement  on  which  Dr.  Kernot's 
suit  was  founded. 

The  bill  in  the  original  suit  alleged,  that  previous  to  the  month 
of  January,  1859,  the  plaintiff.  Dr.  Kernot,  had  discovered 
a  new  process  for  purifying  and  decolourizing  *  paraffine,  *  448 
and  had  conmiunicated  it  to  the  defendant  Potter,  and  that 
on  the  10th  of  January,  1859,  an  agreement  was  entered  into 
between  the  plaintiff  Dr.  Kernot  and  the  defendant  Potter,  by 
.  which,  after  reciting  that  Dr.  Kernot  had  invented  a  process 
whereby  ordinary  crude  paraffine  could  be  purified  in  a  much  more 
cheap  and  effective  manner  than  had  been  possible  under  any 
process  theretofore  in  use,  and  that  Potter  was  desirous  that  Dr. 
Kernot  should  take  out  letters-patent  for  the  same,  which  Dr. 
Kernot  had  agreed  to  do  upon  the  terms  thereinafter  appearing,  it 
was  agreed  by  and  between  the  parties  thereto  — 

>  See  Moxen  o.  Bright,  L.  R.  4  Ch.  Ap.  292;  Watford  &c  Railway  Co.  o. 
London  &c.  Railway  Co.,  L.  R.  8  £q.  231;  Kerr  Inj.  492,  493,  529;  Genrais 
V.  Edwards,  2  Dr.  &  War.  80 ;  Ogden  ».  Fossick,  32  L.  J.  Ch.  73 ;  Fry  Specif. 
Ferfor.  (2d  Am.  ed.)  334,  §  543  e<  seq, ;  Smith  o.  Leveaux,  2  De  G.,  J.  &  S. 
1 ;  Merchants'  Trading  Co.  v.  Banner,  L.  R.  12  £q.  18. 
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1.  That  Dr.  Kernot  would  forthwith  take  out  a  patent  for  the 
invention,  upon  being  supplied  by  Potter  with  the  money  necessary 
for  such  purpose,  the  expense  of  such  patent,  and  also  of  the  deed 
of  assignment  thereinafter  mentioned,  to  be  ultimately  borne  by 
the  parties  in  equal  proportions,  the  proportion  of  Dr.  Kernot  to 
be  retained  by  Potter  out  o?  the  first  moneys  coming  to  Dr.  Kernot 
under  the  provisions  of  the  agreement. 

2.  That  Dr.  Kernot  would,  immediately  upon  the  said  letters- 
patent  being  granted,  assign  them  to  Potter,  his  executors  and 
administrators,  upon  the  terms  thereinafter  appearing,  and  also,  at 
the  request  of  Potter,  assign  to  him  any  further  letters-patent  or 
any  improvement  in  the  purification  which  Dr.  Kernot  might  at 
any  time  take  out. 

3.  That  Dr.  Kernot  would,  at  the  like  request,  from  time  to  time 
afford  to  Potter  any  practical  assistance  or  instruction  in  his  power 
relative  to  the  working  of  the  said  patent  or  other  inventions. 
Potter  paying  him  any  expenses  to  which  he  might  be  put,  and  a 
fair  and  reasonable  remuneration  for  his  trouble  and  loss  of  time 

in  so  doing. 

*  449       *  4.   That,  upon  the  process  being  provisionally  pro- 

tected, Potter  would  forthwith  commence  working,  and 
afterwards  effectively  work,'  the  patent  during  a  term  of  fourteen 
years  from  the  date  of  the  agreement,  iji  case  he  should  so  long 
live,  and  in  case  the  patent  could  be  so  longed  worked  at  a  profit ; 
and  there  was  given  a  power  to  his  personal  representatives  to 
continue  the  working,  if  they  should  think  fit. 

5.  That  Potter  would  not,  during  -the  continuance  of  this  agree- 
ment, sell  any  crude  paraffine,  or  any  other  paraifine  purified  or 
prepared  according  to  any  process  other  than  that  of  Dr.  Kernot, 
and  would  sell  the  purified  paraffine  at  the  best  price  that  could  be 
obtained  for  the  same,  and  pay  to  Dr.  Kernot  a  royalty  of  one- 
third  of  the  difference  between  the  market  price  of  crude  paraffine 
and  the  price  which  he  should  from  time  to  time  receive  for  the 
sale  of  the  paraffine  to  be  refined  by  him  according  to  the  said 
process,  such  royalty  to  be  payable  monthly. 

6.  That  Potter  would,  during  the  continuance  of  this  agree- 
ment, keep  accuuate  accounts  of  all  paraffine  to  be  purified  by  him 
in  accordance  with  the  said  process  and  of  the  price  for  which  the 
same  should  from  time  to  time  have  been  sold,  and  render  such 
accounts  half-yearly,  and  verify  them  by  the  production  of  such 
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books  as  should  be  in  his  sole  custody,  the  first  of  such  half- 
yearly  accounts  to  be  rendered  at  the  expiration  of  six  months 
from  the  date  of  this  agreement. 

7.  That  if  Potter  should  die  during  the  continuance  of  the 
agreement,  and  his  personal  representatives  should  not  elect  to 
continue  working  the  patent,  or  in  ca^e  Potter,  his  executors  or 
administrators,  should  at  any  time  thereafter  neglect  to  work  the 
patent,  or  should  work  it  in  an  improper  or  ineffectual  manner, 
Dr.  Kernot  should  be  entitled  to  call  upon  Potter,  his  execu 

tors,  administrators,  *  and  assigns,  to  re-assign  the  said   *  450 
patent  to  him,  and  this  agreement  should  cease  and  deter- 
mine in  all  respects,  but  until  so  determined  should  remain  in  full 
force  and  effect. 

8.  That  no  license  to  work  the  patent  nor  any  assignment 
thereof  should  be  granted  or  executed  without  the  consent  of 
both  parties,  and  that  the  profits  of  every  license  or  assignment 
should  be  equally  divided  between  the  parties. 

9.  That  disputes  between  the  parties  should  be  referred  to  arbi- 
tration in  manner  provide^  by  the  agreement. 

10.  That  in  case  anybody  should  infringe  the  patent.  Potter 
would  take  all  necessary  and  proper  proceedings  to  protect  the 
same,  and  to  recover  damages  for  such  infringement,  the  expense 
of  such  proceedings  to  be  borne  equally  between  the  parties. 

11.  That  this  agreement  should  supersede  all  former  agree- 
ments between  the  parties. 

12.  That  the  provisions  of  this  agreement,  and  all  other  pro- 
visions usual  and  proper  in  deeds  of  a  like  nature,  should  be  incor- 
porated in  the  deed  of  assignment  of  the  patent,  such  assignment 
to  be ,  prepared  by  counsel  to  be  agreed  on  between  the  solicitors 
to  the  parties,  and  to  be  paid  for  in  the  manner  therein  before 
mentioned. 

• 

The  original  bill  further  stated  that  Dr.  Eernot  accordingly  took 
out  the  patent,  which  was  dated  as  of  the  following  day,  and  in 
due  time  filed  the  specification ;  that  he  instructed  the  defendant 
Potter  in  the  mode  of  purifying  under  the  patent,  and  that  in 
June,  1859,  the  defendant  conmienced  working,  and  had  ever 
since  worked  according  to  the  invention  at  a  great  profit ; 
that  *  the  defendant  Potter,  not  having  accounted  accord-  *  451 
ing  to  the  agreement,  the  plaintiff  Dr.  Eernot,  in  March, 
VOL.  m.  23  [  353  ] 
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1860,  brought  an  action  against  him  in  the  Court  of  Exchequer 
for  the  payment  of  royalty  up  to  the  28th  of  January,  1860,  to 
which  the  defendant  Potter  pleaded,  amongst  other  things,  '^  that 
he  the  defendant  was  induced  to  enter  into  the  said  agreement  by 
the  false  and  fraudulent  representation  of  the  plaintiff  that  the 
said  invention  was  new,  and  that  the  plaintiff  was  the  first  and 
true  inventor  thereof,  —  whereas  in  truth  and  in  fact  the  said 
invention  was  not  new  and  the  plaintiff  was.  not  the  first  inventor 
thereof,  as  the  plaintiff  at  the  time  of  the  making  the  said  repre- 
sentation and  agreement  well  knew,  .but  the  defendant  did  not 
know : "  that  issue  was  taken  on  the  pleas,  and  that  the  plaintiff 
recovered  and  obtained  judgment  in  the  action:  that  whilst  the 
action  was  pending  the  defendant  Potter  had  served  the  plaintiff 
with  the  following  notice :  "  Whereas  by  an  agreement  dated  the 
10th  day  of  January,  1859,  made  between  the  undersigned  Wil- 
liam Potter  and  you  the  said  Charles  Middleton  Kernot,  after 
reciting  that  you  had  invented  a  process  whereby  ordinary  crude 
paraffine  could  be  purified  in  a  much  moi*e  cheap  and  effective 
manner  than  had  been  possible  under  any  process  theretofore  in 
use,  and  tliat  the  said  William  Potter  was  desirous  that  you 
should  take  out  letters  for  the  same,  which  you  had  agreed  to  do 
as  therein  mentioned,  it  was  agreed  by  and  between  us  that  you 
should  take  out  a  patent  for  the  said  invention  upon  being  supplied 
by  me  with  the  money  necessary  for  such  purpose,  and  that  you 
should,  upon  the  said  letters-patent  being  granted,  assign  the  same 
to  me  as  therein  mentioned,  and  I  agreed,  upon  the  said  process 
being  provisionally  protected,  and  in  consideration  of  the  said 
agreement,  forthwith  to  commence  working  and  afterwards  effect- 
ually to  work   the   said   patent  during  the  term  therein  • 

*  452   mentioned  of  fourteen  *  years  from  the  date  of  the  said 

agreement,  in  case  I  should  so  long  live  and  in  case  the  said 
patent  should  so  long  be  worked  to  a  profit ;  and  whereas  you  the 
said  Charles  Middleton  Kernot  did,  in  pursuance  of  the  said  agree- 
ment, affect  to  take  out  a  patent  for  your  said  alleged  invention, 
but  the  same  has  not  been  and  cannot  be  worked  to  a  profit :  Now 
I  the  undersigned  William  Potter  do  hereby  give  you  notice,  that 
the  said  patent  has  not  been  and  cannot  be  worked  to  a  profit, 
and  that  I  henceforth  intend,  in  consequence  thereof,  to  discon- 
tinue any  longer  working  or  attempting  to  work  the  said  patent 
beyond  completing  the  execution  of  any  contract  now  in  hand. 
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Dated  the  19th  day  of  April,  1860.  William  Potter  ; "  but  that 
there  was  no  foundation  for  the  statement  that  the  invention  could 
not  be  worked  at  a  profit :  that  the  defendant  Potter  had  attempted 
to  prove  in  the  action  that  the  invention  was  not  new,  but  had 
failed  in  the  attempt,  and  that  the  validity  of  the  patent  had  been 
established  in  the  action,  and  the  defeAdant  Potter  was  still  work- 
ing according  to  the  patent  or  some  colorable  imitation  of  it. 
The  prayer  of  the  original  bill  was : 

1.  That  an  account  might  be  taken  of  all  the  moneys  which 
since  the   28th  of  January,  1860,  had  become  payable  by  the 
defendant  to  the  plaintiff  under  the  agreement  as  or  by  way  of 
royalty  on  the  moneys  received  by  the  defendant  since  that  day 
for  the  sale  of  paraffine  refined  by  him  according  to  the  plaintiflF's 
invention,  or  according  to  any  other  process  colorably  differing 
therefrom,  and  that  the  defendant  might  be  decreed  to  pay  to  the 
plaintiff  the   amount  of   the  moneys  which,  upon  taking  that 
account,  should  be  found  to  have  become  payable  to  the  plaintiff, 
after  giving  the  defendant  credit  for  one  moiety  of  all  moneys 
expended  by  him  in  enabling  the  plaintiff  to  obtain  the 
patent.     2.  Tliat  the  defendant  might  *  be  restrained   by   *  468 
injunction   from  selling,  during    the   continuance   of  the 
agreement,  any  crude  paraffine,  or  any  other  paraffine,  purified  or 
prepared  by  or  according  to  any  process  other  than  the  patented 
invention  of  the  plaintiff,  the  plaintiff  undertaking  and  offering 
duly  to  observe  and  perform  all  things  to  be  by  him  observed  and 
performed  according  to  the  true  intent  and  meaning  of  the  agree- 
ment    3.  That  it  might  be  referred  to  Chambers  to  approve  a 
proper  deed  of  assignment  of  the  patent,  and  that  the  defendant 
might  be  decreed  to  execute  such  deed,  the  plaintiff  being  willing 
and  thereby  offering  to  execute  the  same,  or  a  counterpart  thereof. 
4.  That  if  •the  Court  should  be  of  opinion  that  the  agreement  had 
been  determined,  an  account  might  be  taken  of  what,  during  the 
continuance  of  the  said  agreement,  and  since  the  aforesaid  28th 
day  of  January,  1860,  became  payable  to  the  plaintiff  as  or  by 
way  of  royalty  under  the  agreement,  and  that  an  account  might  be 
taken  of  all  paraffine  purified  or  prepared  by  the  defendant  since 
the  determination  of  the  agreement  by  or  according  to  the  plain- 
tiff's invention  or  any  other  process  differing  only  colorably  there- 
from, and  of  the  sales  of  such  paraffine,  and  of  the  profits  made 
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by  the  defendant  thereby,  and  that  the  defendant  might  be  ordered 
to  pay  to  the  plaintiflF  the  amount  of  such  profits,  together  with 
what  should  be  found  due  to  the  plaintiflF  by  way  of  royalty,  the 
defendant  being  credited  with  one-half  of  the  moneys  expended 
by  him  in  and  about  obtaining  the  patent.  6.  That  if  the  Court 
should  be  of  opinion  that  the  agreement  had  determined,  the 
defendant  might  be  restrained  by  injunction  from  manufacturing 
or  selling  parafBne  purified  or  prepared  by  or  according  to  the 
plaintiflF's  patented  invention,  or  by  or  according  to  any  mode 
or  process  colorably  diflfering  therefrom.  6.  That  the  defendant 
might  be  decreed  to  pay  the  costs  of  the  suit. 

*  464       *  The  defendant  Potter,  by  his  answer  to  the  bill,  insisted 

that  he  had  been  induced  to  enter  into  the  agreement  by 
untinie  representations  made  by  the  plaintiflF,  Dr.  Kernot,  and  that 
the  invention  was  not  new,  and  could  not  be  worked  at  a  profit, 
and  he  denied  that  it  had  been  established  in  the  action  that  it 
could  be  so  worked,  or  that  the  patent  was  valid ;  and  he  also 
stated  that  since  he  had  given  the  notice  he  had  not  worked  accord- 
ing to  the  patent,  but  according  to  a  diflFerent  mode,  which  was 
stated  in  the  answer. 

The  cross-bill,  as  is  stated  above,  was  for  the  purpose  of  setting 
aside  the  agreement  upon  the  ground  of  the  misrepresentations 
alleged  by  the  answer.  There  was  much  evidence  in  the  causes 
mainly  pointing  to  the  question,  whether  the  invention  could  be 
worked  at  a  profit  or  not,  as  to  which  there  was  considerable  con- 
flict. It  appeared,  however,  by  the  evidence  on  the  part  of  the 
defendant  Potter,  that  in  the  month  of  June,  1861,  he  wholly  dis- 
continued the  business  of  purifying  paraflSne  by  any  process  what- 
ever. 

The  Master  of  the  Rolls  having  dismissed  both  bills  with  costs, 
each  party  appealed  from  the  order  dismissing  his  bill. 

Mr.  GrovBy  Mr.  Selwyn  and  Mr.  Lindley,  for  Dr.  Kemot.  —  A 
licensee,  by  deed,  or  by  agreement  which  has  been  carried  into 
execution,  cannot  dispute  the  validity  of  the  patent.  Lawes  v. 
Purser,  (a)  Even  if  the  patent  be  invalid,  the  judgment  at  law  is 
conclusive  as  to  thfe  validity  at  law  of  the  agreement.  There  is 
no  equitable  ground  for  impeaching  it,  and  the  patent,  even  if  it 

(a)  6  EI.  &  Bl.  930. 
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were  bad,  must  for  the  present  purpose  be  treated  as  good 
*  so  long  as  Potter  chose  to  work  it.     He  says  it  could  not    *  455 
be  worked  at  a  profit,  but  we  could  not  have  recovered  dam- 
ages at  law  if  that  had  been  the  case  ;  we  are,  therefore,  entitled 
to  the  relief  sought  by  our  bill. 

Mr.  BaggaUay^  Mr.  Kay,  and  Mr.  Potter ,  for  Potter.  —  The 
account  sought  for  by  the  first  paragraph  of  the  prayer  of  Dr.  Ker- 
not's  bill  can  only  be  sought  for  as  ancillary  to  specific  performance 
of  the  agreement  or  an  injunction,  and  unless  a  case  for  specific 
performance  or  injunction  is  made  out  the-plaintiflF's  remedy  is 
at  law.  Phillips  v.  Phillips,  (a)  Smith  v.  The  London  and  South 
Western  Railway  Company.  (Jb^  An  injunction  is  out  of  the  ques- 
tion, for  we  are  not  manufacturing  paraffine  at  all,  and  do  not 
intend  to  do  so.  The  agreement  is  one  of  which  the  Court  cannot 
decree  entire  specific  performance,  for  it  cannot  compel  Potter  to 
work  the  patent,  nor  Dr.  Kernot  to  teach  him,  and  the  Court  will 
not  grant  partial  specific  performance.  The  case  for  an  account, 
therefore,  fails.  Neither  will  the  Court  decree  a  deed  of  assign- 
ment to  be  executed,  the  agreement  providing  for  a  deed  to  be 
settled  by  a  counsel  as  arbitrator.  Milnes  v.  Q-ery,  (c)  Barley  v. 
Whitdker,  (d)  Tillett  v.  Charing  Cross  Bailway  Company,  (e) 
Qourlay  v.  Bake  of  Somerset.  (^) 

Mr.  Selwyn,  in  reply.  —  Dr.  Kernot  cannot  proceed  at  law  with- 
out first  coming  into  equity  to  obtain  an  account  of  what  paraffine 
Potter  has  sold,  and  a  Court  of  Equity  having  thus  got  hold  of  the 
case  will  direct  an  account  on  the  footing  of  the  agreement  inde- 
pendently of  any  question  of  specific  performance. 

Judgment  reserved. 

January  31. 

♦The  Lord  Justice  Knight  Bruce.  —  Upon  these  ap-  *4o6 
peals,  the  judgment  obtained  by  Dr.  Kernot  in  the  action 
against  Mr.  Potter,  tried  in  December,  1860,  the  record  of  which 
forms  part  of  the  evidence,  appears  to  me  to  have  a  material  bear- 

(a)  9  Hare,  471.  ((?)  4  Drew.  134. 

.     (6)  Kay,  408.  (c)  26  Beav.  419. 

(c)  14  Ves.  400.  ((/)  19  Vea.  429. 
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ing.  That  judgment  decided  Mr.  Potter's  pleas  at  law  to  be  untrue, 
and  established,  I  think,  as  between  them,  the  legal  validity  and 
legal  eflScacy  of  the  agreement  of  the  10th  of  January,  1859,  stated 
in  both  the  bills  before  us.  And  upon  the  whole  of  the  evidence 
in  the  two  causes  I  am  of  opinion  that  Mr.  Potter  has  failed  to 
show  the  agreement  to  be  equitably  or  otherwise  invalid,  that  his 
bill  was  plainly  without  foundation,  that  it  was  properly  dismissed 
with  costs,  and  that  his  appeal  should  be  dismissed  with  costs 
likewise. 

With  regard  to  Dr.  Kernot's  suit,  my  learned  brother  agrees 
with  me  in  thinking,' that  if  it  was  right  to  dismiss  Dr.  Kernot's 
bill,  it  was  one  to  be  dismissed  without,  not  with,  costs,  and  to  be 
dismissed  without  prejudice  to  any  action  or  actions  that  he  might 
be  advised  to  bring  against  Mr.  Potter,  and  considers  that  the 
Rolls  order  should  be  to  that  extent  and  in  that  way  altered,  and 
so  it  will  be.  For  though  my  impression  is  that  the  relief,  or  part 
of  the  relief,  asked  by  Dr.  Kernot's  bill  should  be  given  to  him, 
yet  my  learned  brother,  for  reasons  that  he  will  state;  thinking 
otherwise,  nothing  more  can  be  done  here  in  Dr.  Kernot's  favour 
than  what  I  have  mentioned.  His  deposit  will  be  returned  of 
course. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
nearly  the  same  terms  as  above,  proceeded  as  follows : — 

In  disposing  of  these  appeals  it  will  be  convenient,  first, 
*  457  to  consider  the  case  upon  the  cross-bill.  This  bill  *  is,  in 
substance,  merely  to  impeach  the  validity  of  the  agreement 
of  the  10th  of  January,  1859 ;  but  it  does  not,  so  far  as  I  can  see, 
allege  any  ground  on  which  that  agreement,  if  valid  at  law,  could 
be  invalid  in  equity.  In  order  to  maintain  the  bill,  therefore,  it 
must  be  shown  that  the  agreement  was  void  at  law ;  but  the  agree- 
ment has  been  tried  at  law,  and  Dr.  Kernot  has  recovered  upon  it ; 
and,  taking  it  that  the  judgment  in  that  action  is  not,  as  it  may 
be,  conclusive  between  the  partiesj  a  very  strong  case  would  cer- 
tainly be  required  to  warrant  this  Court  in  disaflSrming  what  that 
judgment  has  affirmed.  Now,  so  far  from  this  case  being  strong, 
it  seems  to  me,  looking  more  especially  to  the  recital  of  this  agree- 
ment, to  be  almost  destitute  of  foundation  in  this  respect ;  and  I 
am  of  opinion,  therefore,  that  this  bill  was  most  properly  dismissed 
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with  costs,  and  that  the  costs  of  the  appeal  must  follow  the  fate 
of  the  bill. 

Then  as  to  the  decree  in  the  original  suit.  So  far  as  the  bill 
rests  upon  the  patent,  independently  of  the  agreement,  it  does  not 
seem  to  me  that  any  decree  could  properly  be  made  upon  it ;  for, 
assuming  the  mode  of  working  described  in  the  defendant  Potter's 
answer  to  have  been  an  infringement  of  the  plaintiff  Kernot's 
patent,  the  defendant  Potter  had,  before  the  hearing,  ceased  to 
refine  according  to  that  mode  or  any  other  mode,  and  there  having 
been  no  evidence  of  any  intention  on  his  part  to  resume  the  works, 
the  Court  could  not,  as  I  conceive,  make  any  decree  for  the  injunction 
to  restrain  infringement ;  and  as  to  the  account  of  profits  derived 
from  the  alleged  infringement,  whether  the  account  in  such  cases 
is  to  be  considered  as  incident  to  the  injunction  or  not,  I  am  satis- 
fied that  the  Court  would. not  have  been  justified  in  treating  the 
patent  as  having  been  conclusively  established  in  the  action  at  law, 
or  in  directing  the  account  without  a  further  trial  being  had 
at  *  law  ;•  and  I  think  the  Court  was  quite  right  in  not  *  458 
directing  such  a  trial  with  a  view  to  the  account,  when  the 
plaintiff  Kernot  had  his  remedy  at  law  without  the  Court's  inter- 
vention. 

The  case,  therefore,  upon  the  original  bill,  must  rest  upon  the 
agreement,  and  upon  that  part  of  the  case  there  are  three  points 
to  be  considered,  —  the  account,  the  injunction,  and  the  execution 
of  the  deed  of  assignment. 

Now,  first,  as  to  the  account.  It  is  to  be  observed  that  this  is 
not  a  case  in  which  the  Court  can  decree  specific  performance  of 
the  agreement  in  all  its  parts.  It  cannot  decree  the  defendant  to 
continue  working  the  patent,  and  there  are  other  provisions  in  the 
agreement  as  to  which  it  would  be  difficult,  to  say  the  least,  to 
decree  a  specific  performance.  '  It  is  further  to  be  observed  that 
the  plaintiff  has  proceeded  at  law  upon  this  agreement,  and  has 
recovered  upon  it,  and  he  cannot,  therefore,  say  that  he  has  not 
his  remedy  at  law ;  but  it  was  said,  on  his  behalf,  that  he  could 
not  proceed  at  law  until  the  defendant  Potter  rendered  the  account, 
and  that  he  was  therefore  drawn  into  equity  to  obtain  it,  and  that 
a  Court  of  Equity  being  thus,  as  it  was  said,  seised  of  the  case, 
ought  to  retain  and  work  it  out.  There  have  been,  however,  many 
cases  of  this  description,  in  which  the  remedy  at  law  cotild  not  be 
successfully  prosecuted  until  resort  has  first  been  had  to  a  Court 
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of  Equity,  and  it  would  certainly  be  going  too  far  to  say  that  in  all 
such  cases  a  Court  of  Equity  would  take  the  account.  The  course 
of  the  Court  in  such  cases  was  much  considered  by  Lord  Cotten- 
HAM  in  The  North  Eastern  Railway  Company  v.  Martin^  (a)  and 
he  there  laid  down,  what  I  conceive  to  be  the  true  rule  upon 

*  459    the  subject,  that  such  *  cases  are  in  the  discretion  of  the 

Court,  whether  it  will  entertain  the  bill  for  an  account  or 
leave  the  parties  to  their  remedy  at  law.  In  my  view  of  this  case, 
therefore,  it  is  a  question  of  discretion  whether  the  Court  ought  to 
have  entertained  this  bill  for  the  account,  and  I  am  of  opinion  that 
it  ought  not.  The  account  is  part,  and  part  only,  of  the  substance 
of  the  agreement.  The  Court  cannot  do  complete  justice  between 
the  parties.  It  cannot  enforce  the  agreement  in  all  its  parts,  and 
it  is  not  certainly  according  to  its  usual  course  to  enforce  agree- 
ments partially.  It  has  done  so  indeed  in  some  cases,  of  what  may 
be  termed  negative  covenants,  but  those  have  been  cases  in  which 
the  negative  covenant  has  formed  a  distinct  branch  of  the  agree- 
ment. In  this  case  the  account  cannot  be  separated  from  the  rest 
of  the  agreement.  We  must  look  at  the  case  too  with  reference  to 
the  probable  convenience  and  inconvenience  of  entertaining  such 
a  bill.  If,  on  the  one  hand,  the  agreement  was  being  worked, 
there  might  be  successive  bills  for  the  accounts.  If,  on  the  otJier 
hand,  the  agreement  is  not  worked,  the  plaintiff  Kernot's  remedy 
could  only  be  by  action  against  Potter  for  non-performance  of  the 
agreement,  and  in  that  action  the  same  question  which  is  raised  in 
this  suit  would  again  arise,  whether  the  invention  could  be  worked 
to  a  profit :  so  that  there  would  be  great  danger  of  a  conilict  of 
decision  between  the  Courts.  I  am  satisfied,  therefore,  that  this  is 
not  a  case  in  which  the  Court  ought,  in  the  exercise  of  its  discre- 
tion, to  direct  the  account. 

Then  as  to  the  injunction :  the  same  reasons  which  apply  to  the 
injunction  against  the  infringement  of  the  patent  seem  to  me  to 
apply  here  also :  the  defendant  is  not  working  at  all. 

*  460        Lastly,  as  to  the  deed :  I  think  the  Court  ought  not  *  to 

decree  the  execution  of  it.  It  is  part  and  part  only  of  the 
entire  agreement,  and  if  the  Court  cannot  perform  the  whole 
agreement,  it  ought  not,  I  think,  to  interfere  as  to  this  part  of  it. 
The  case  of  the  Sovih  Wales  Company  v.    WytheSy  (6)  supports 

(a)  2  Phil.  768.         (6)  1  K.  &  J.  186.  and  5  De  G.,  M.  &  G.  880. 
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this  view  of  the  case.  Upon  the  whole,  therefore,  I  think  that 
this  original  bill  was  properly  dismissed  ;  but  it  is  to  be  observed 
that  when  this  bill  was  filed  the  defendant  had  refused  to  render 
any  account,  even  up  to  the  time  when  he  had  given  the  notice, 
and  the  plaintiff  had  also  a  case  for  coming  to  this  Court  upon  the 
infringement ;  and  I  think,  tlierefore,  the  bill  should  not  have  been 
dismissed  with  costs.  My  opinion  therefore  is,  that  the  decree  in 
the  original  suit  ought  to  be  varied  by  dismissing  the  bill  without 
costs,  and  that  our  order  should  be  accordingly,  the  plaintiff 
Eernot  of  course  taking  back  the  deposit ;  and  although  it  may 
not  be  necessary,  I  think  that,  to  prevent  any  possible  misappre- 
hension at  law,  the  dismissal  should  be  expressed  to  be  without 
prejudice  to  the  plaintiff  Kernot's  remedy  at  law.  Being  of 
opinion  that  the  plaintiff  Dr.  Eernot  ought  in  this  case  to  be  left 
to  his  remedy  at  law,  I  purposely  abstain  from  giving  any  opinion 
upon  the  legal  questions  which  were  argued  before  us. 
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1860.    December  12.    Before  the  Lords  Justices.    1861.    January  11. 
Before  the  Lord  Chancellor  Lord  Camfbrll. 

A  debtor  sent  to  one  of  the  persons  beneficially  interested  under  the  will  of  his 
creditor  a  promissory  note  insufficiently  stamped  for  the  amount  of  the  debt, 
with  a  letter  referring  to  the  note  as  being  for  the  money  due :  ffeld^  that 
the  letter  was  not  of  itself  a  sufficient  promise  or  acknowledgment  to  exclude 
the  operation  of  the  Statute  of  Limitations,  and  that  the  note  could  not  be 
received  in  evidence  to  show  what  the  promise  was,  that  being  a  direct  and 
not  a  collateral  purpose.^ 

Leave  given,  on  an  application  ex  parte,  to  set  down  a  petition  of  appeal  where 
the  appellant  was  not  a  party  to  the  cause.' 

This  case  came  first  before  the  Lords  Justices  upon  a  motion  on 
behalf  of  the  appellant  for  leave  to  set  down  the  petition  of  appeal, 
although  presented  without  leaye. 

The  appellant  was  not  a  party  to  the  cause,  but  had  tendered 

>  See  Evans  v,  Prothero,  2  Mac.  &  G.  819  sind  notes ;  Chitty  Contr.  (9th  Eng. 
ed.)  119. 

'  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1460,  1461, 1462  and  notes. 
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under  the  decree  a  proof  of  a  debt  which  had  been  allowed  by  the 
chief  clerk  in  Chambers.  On  a  summons  to  vary  the  certificate  in 
this  respect  being  adjourned  into  Court  and  coming  on  to  be 
heard  with  the  hearing  of  the  cause  on  further  consideration,  Vice- 
Chancellor  Wood  directed  that  the  chief  clerk's  certificate  should 
be  reviewed  with  respect  to  the  debt  in  question,  whereupon  thd 
appellant  presented  his  petition  of  appeal  from  the  Vice-Chancel- 
lor's decision,  and  obtained  an  order  for  the  cause  to  be  set  down 
to  be  reheard.  He  was,  however,  advised,  that  this  order  was 
irregular  for  want  of  leave  to  present  the  petition  having  been 
previously  obtained  ;  and  the  object  of  thfe  motion,  which  was  made 
ez  parte  y  was  for  leave  to  serve  the  order  for  setting  down  the 
petition  of  appeal,  and  bring  on  the  appeal  to  be  heard,  although 
leave  had  not  been  obtained  to  present  the  petition. 

Mr.  C,  SwanstoThj  in  support  of  the  motion,  said  that  Mr. 

*  462    MuNROE,  the  registrar,  had  referred  to  a  case  of  *  Hodgson 

V.  Clarke  (January,  1860),  in  which  leave  had  been  given 
on  an  ex  parte  application  to  present  a  petition  of  appeal,  and  he 
submitted  that  the  Court  might  give  the  leave  retrospectively. 

Their  Lordships  directed,  that  the  petitioner  should  be  at  liberty 
to  serve  the  order  for  setting  down  the  petition  of  appeal  and  to 
bring  it  on  to  be  heard,  notwithstanding  leave  to  present  the  peti- 
tion had  not  been  previously  obtained. 

1861.    January  11. 

The  appeal  now  came  on  to  be  heard,  and  the  question  was, 
whether  there  had  been  a  sufficient  acknowledgment  to  take  the 
debt  which  was  the  subject  of  the  appeal,  out  of  the  Statute  of 
Limitations.  The  case  is  reported  below  in  the  1st  volume  of 
Messrs.  Johnson  and  Hemming's  Reports,  (a)  where  the  facts  are 
fully  stated.  .  They  are  shortly  as  follows :  — 

The  appellant  was  the  executor  of  Mary  Caines,  a  deceased  sis- 
ter of  the  testator,  and  the  debt  which  he  claimed  to  be  due  to  him 
as  such  executor  from  the  estate  of  the  testator  consisted  of  a  sum 
of  1000/.  in  respect  of  money  lent  by  the  testatrix  to  the  testator, 
and  of  a  legacy  of  100/.  due  from  the  testator  to  the  testatrix  under 
the  will  of  her  mother,  of  which  he  was  the  executor. 

The  testatrix  held  as  security  for  the  1000/.  advanced  and  lent 

(a)  Page  186. 
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by  her  to  the  testator  a  promissory  note  with   an  indorsement 
thereon,  which  were  as  follows :  — 

"  I  promise  to  Mary  Caines  or  order  on  demand  the  sum 
of  eight  hundred  pounds  with  lawful  interest  for  *  the  same    *  463 
for  value  received.    This  sixth  day  of  August,  one  thousand 
eight  hundred  and  eighteen. 
''  800^.  '  James  Parmiter." 

"  1819,  July  7th.  —  Received  of  Mary  Caines  the  sum  of  200Z. 

"James  Parmiter." 

The  testatrix  held  no  security  for  the  1001.  legacy  bequeathed  by 
the  will  of  her  mother,  who  died  upwards  of  twenty  years  before  the 
claim  was  made. 

The  testatrix,  by  her  will  dated  26th  November,  1833,  gave  and 
bequeathed  all  her  moneys,  securities  for  money  and  all  other  her 
personal  estate  and  effects  to  her  executors  Edward  Parmiter  (the 
claimant)  and  Thomas  Parmiter,  since  deceased,  upon  trusts  for 
realization  and  investment,  and  for  payment  of  the  interest  and 
dividends  arising  therefrom  unto  her  daughter  Mary,  the  wife  of 
James  Parmiter  the  younger,  for  her  life  for  her  absolute  use,  with 
trusts  in  remainder  for  her  children. 

In  1854,  the  legatee  for  life  under  the  testatrix's  will  requested 
a  Mrs.  Talbot  (another  sister  of  the  testator)  to  mention  to  the 
testator  her  wish  to  have  an  acknowledgment  for  the  amount  due 
to  the  testatrix's  estate,  and  Mrs.  Talbot  undertopk  to  do  so.  A 
few  days  afterwards  the  legatee  sent  to  Mrs.  Talbot  by  post  a  penny 
receipt  stamp  for  the  purpose  of  her  procuring  to  be  written  upon 
it  such  acknowledgment.  Mrs.  Talbot  went  to  see  the  testator  in 
the  beginning  of  February,  1854,  and  asked  him  to  send  the  lega- 
tee an  acknowledgment  for  the  amount  due  from  him  for  her  satis- 
faction, and  at  the  same  time  handed  to  the  testator  the  stamp 
which  she  had  received.  The  testator  thereupon  wrote  on 
the  stamped  paper  and  *  signed  the  following  promissory  *  464 
note,  which  Mrs.  Talbot  also  signed  as  a  witness :  — 

"  1854,  February  3d. 

"  I  promise  to  pay  to  Mr.  James  Parmiter  the  sum  of  eleven  hun- 
dred pounds  with  four  per  cent  interest  on  demand. 
"  Tamzey  Talbot,  James  Parmiter, 

"  Witness.  Chaldron,  Dorset." 
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The  legatee  for  life  afterwards  received  a  letter  from  the  testator 
by  post,  in  which  he  enclosed  the  above  promissory  note,  and  which 
was  as  follows :  — 

"  I  have  sent  you  a  note  for  the  money  due  to  you  which  your 
brother  left  for  you. 

"  From  your  affectionate  father, 
"  1854,  February  3d,  Jas.  Parmiter. 

"Chaldron  Herring." 

These  were  the  documents  relied  upon  as  excluding  the  effect  of 
the  Statute  of  Limitations. 

Mr.  Daniel  and  Mr.  Clement  Swanston^  for  the  appellant.  —  The 
letter  of  itself  is  a  sufficient  acknowledgment,  but  if  it  were  not, 
it  is  when  coupled  with  the  note  which,  although  not  stamped  as  a 
promissory  note,  may  be  referred  to  for  the  purpose  of  showing  to 
what  debt  the  letter  refers,  although  not  for  the  purpose  of  suing 
on  the  note  itself  as  a  promissory  note.  They  referred  to  Mount- 
Stephen  v.  Brooke^  (a)  Matheson  v.  MosSy  (&)  Hvans  v.  Pro- 
thero,  (c) 

Mr.    Willcochy    Sir    R.    Cairns^    Mr.    Whitbread^    and 

*  465    *  Mr.  Bedwelly  for  the  respondents,  were  stopped  by  the 

Court. 

The  Lord  Chancellor.  —  I  am  clearly  of  opinion  that  the  Vice- 
Chancellor  came  to  a  right  conclusion.  It  is  admitted  that  when 
the  letter  was  written,  the  remedy  was  barred.  That  being  so,  it 
was  necessary  to  give  evidence  of  a  fresh  promise,  or  of  an  ac- 
knowledgment from  which  in  point  of  law  a  promise  would  be 
implied.^  But  the  letter  by  itself  was. not  sufficient,  for  it  only 
says,  "  I  have  sent  you  a  note,"  and  it  is  necessary  to  see  what  the 
promise  contained  in  the  note  was  in  order  to  ascertain  whether  it 
was  absolute  or  subject  to  a  condition.  It  was,  however,  con- 
tended, that  the  note  was  admissible  for  this  purpose,  which  was 

(a)  3  B.  &  Aid.  141.  (c)  1  De  G.,  M.  &  G.  672. 

(6)  2  H.  L.  Cas.  286. 

^  See  Chitty  Contr.  (9th  Eng.  ed.)  761,  762,  (10th  Am.  ed.)  925  et  seq,  and 
notes ;  Smith  t?.  Thome,  18  Q.  B.  134,  143. 
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said  to  be  a  collateral  purpose  according  to  the  decision  of  Lord 
St.  Leonabds  in  JSvana  v.  Prothero^(cL)  where  an  unstamped 
receipt  was  admitted  as  evidence  of  an  agreement;  and  so,  in 
Matheson  v.  Boss^  (b)  a  paper  purporting  to  be  a  receipt  was  held 
to  be  admissible  to  prove  the  state  of  the  accounts  between  the 
parties.  But  in  this  case,  the  note  must  be  relied  on  to  prove  the 
promise  itself,  which  is  a  direct  and  not  a  collateral  purpose.  I 
think  that  the  Vice-Chancellor  was  right  in  holding  that  there  was 
not  sufficient  evidence  of  a  promise.  The  appeal  must  be  dis- 
missed with  costs. 


•FROGLEY  V.  PHILLIPS.  ♦466 

1861.    January  11.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  bequest  in  trust  for  the  testator^s  nephews  and  nieces  "  on  both  sides  ^'  held 
to  extend  to  children  of  his  wife^s  brothers  and  sisters. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls/ 
reported  in  the  80th  volume  of  Mr.  Beavan's  Reports,  (c) 

Richard  Phillips,  by  his  will  dated  the  2d  December,  1856,  after 
giving  (among  others)  pecuniary  legacies  to  the  plaintiff,  his  niece 
(the  daughter  of  a  sister  of  the  testator),  gave  the  residue  of  his 
estate  to  trustees  njpon  trusts  for  sale  and  conversion^ and  division 
of  the  proceeds  among  "his  said  niece"  and  all  his  "other 
nephews  and  nieces  on  botli  sides,"  share  and  share  alike.  At 
the  testator's  death,  there  were  living  several  children  of  his  sister 
and  several  of  a  brother ;  there  were  also  children  of  the  brothers 
and  sisters  of  the  testator's  wife,  who  claimed  to  be  entitled  to 
participate  in  the  benefit  of  the  bequest.  The  Master  of  the  Rolls 
decided  in  favour  of  their  claim,  and  the  plaintiff  appealed. 

Mr.  Lloydy  Mr.  T.  H.  Terrell,  and  Mr.  Druce,  for  the  appellant, 
referred  to  Stoddart  v.  Nelson  (d)  and  Smith  v.  Lidiard.  (e) 

(a)  1  De  G.,  M.  &  6.  572.  (d)  6  De  G.,  M.  &  G.  68. 

(6)  2  U.  L.  Gas.  286.  (e)  3  K.  &  J.  262. 

(c)  Page  168. 
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Mr,  Selwyn  and  Mr.  Dickinson^  for  the  defendants,  were  stopped 
by  the  Court. 

The  Lord  Chancellor  held  that  the  words  "  on  both  sides  "  must 
have  some  efiFect  given  to  them,  and  that  according  to  their  natural 
import  they  extended  to  nephews  and  nieces  by  affinity  as  well  as 
by  blood. 

The  appeal  was  dismissed  with  costs. 


♦467  •DYKE  v.  TAYLOR. 

1860.     December   20,  21,  22.      1861.     January   11.      Before   the   Lords 

Justices. 

A  lease  of  a  farm  contained  a  covenant  on  the  part  of  the  lessee  against  aliena- 
tion or  parting  with  possession  without  the  lessor's  assent,  and  a  condition 
for  re-entiy  in  that  event,  whether  occurring  by  act  of  the  lessee,  or  by 
operation  of  law.  The  lessee  became  bankrupt  On  a  bill  filed  by  the 
lessor,  alleging  that  the  assignees  had  elected  to  take  the  lease,  and  were 
about  to  assign  it  and  to  part  with  the  possession  without  the  lessor's  assent, 
that  the  farm  was  within  a  short  distance  of  the  lessor's  residence,  and  that 
it  would  cause  personal  annoyance  to  the  lessor  if  the  farm  were  assigned  to 
a  person  not  approved  by  him :  Edd,  that  a  sufficient  case  of  mischief  was 
not  made  out  to  support  an  interlocutory  injunction.'     . 

This  was  an  appeal  from  an  interlocutory  order  of  Vice-Chan- 
cellor  Stuart  granting  an  injunction  to  restrain  the  defendant  from 
assigning  a  farm  contrary  to  a  covenant  in  the  lease  of  it,  and  also 
directing  the  defendant  to  pay  the  costs  of  a  motion,  made  on 
behalf  of  the  plaintiff,  for  the  committal  of  the  defendant  for  a 
breach  of  a  prior  interim  order  made  in  the  yacation  by  Vice-Chan- 

Cellor  KiNDERSLBY. 

The  lease  was  dated  the  26th  of  April,  1866,  and  made  between 

'  See  Elmhirst  v.  Spencer,  2  Mac.  &  G.  50 ;  Attorney-General  v.  Cambridge 
Consumers  Gas  Co.,  L.  R.  4  Ch.  Ap.  86;   Attorney-General  v,  Sheffield  Gas 
Consumers  Co.,  3  De  G.,  M.  &  G.  304  and  notes;  Child  v.  Douglas,  5  De  G., 
M.  &  G.  739,  741 ;  Kerr  Inj.  14,  199. 
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the  plaintiff  of  the  one  part  and  William  Dray  of  the  other  part, 
and  thereby  the  plaintiff  demised  to  Drisiy,  his  executors,  admin- 
istrators, and  assigns,  the  farm  in  question,  which  was  called 
"  Pedham  Place  Farm,"  at  the  yearly  rent  of  4761.  The  lease 
contained  a  covenant  on  the  part  of  William  Dray,  that  he,  his 
executors,  administrators,  and  assigns  would  not  at  any  time  dur- 
ing the  continuance  of  the  term  assign,  underlet,  or  otherwise 
dispose  of  or  part  with  the  possession  of  the  farm  or  any  part 
thereof  to  any  person  or  persons  whomsoever,  without  the  consent 
in  writing  of  the  plaintiff,  or  the  person  or  persons  entitled  as  in 
the  lease  was  mentioned  first  obtained  for  that  purpose.  The  lease 
also  contained  a  power  of  re-entry  in  case  of  any  breach,  default, 
non-performance,  or  non-observance  of  any  of  the  covenants 
*  or  agreements  therein  contained  and  on  the  tenant's  part  *  468 
to  be  paid,  observed,  and  performed,  or  in  case  William  Dray, 
his  executors,  administrators,  or  assigns,  or  any  of  them,  should  by 
their  or  his  own  act,  default,  or  procurement,  whether  voluntary  or 
not,  or  by  act  of  law,  or  by  virtue  of  or  under  any  Act  of  Parlia- 
ment, or  by  or  through  all  or  any  such  means,  lose,  be  deprived  of, 
or  cease  to  be  entitled  to  the  possession  or  enjoyment  of  the  said 
farm,  lands,  and  premises  thereby  demised,  or  any  part  thereof,  or 
the  term  thereby  granted,  either  wholly  or  in  part,  without  the 
above-mentioned  consent. 

A  counterpart  of  the  lease  was  executed  by  William  Dray,  the 
defendant,  who,  in  November,  1855,  entered  into  possession  of 
the  farm.  He  continued  in  possession  until  after  his  bankruptcy, 
which  took  place  in  October,  1869,  on  a  petition  filed  on  the  2l8t 
of  that  month.  The  defendants,  being  appointed  respectively  the 
official  and  trade  assignees,  took  possession  of  the  farm,  and,  dur- 
ing November,  1859,  and  July,  1860,  negotiations  took  place 
between  the  plaintiff  and  the  assignees  with  reference  to  the  lease 
and  the  sale  of  it.  In  the  course  of  these  negotiations  the  plaintiff 
refused  to  treat  the  assignees  as  entitled  to  the  lease,  or  as  entitled 
to  sell  or  dispose  of  it  without  his  license,  or  to  permit  the  lease 
to  be  assigned  to  any  person  who  should  not  be  actually  approved 
by  him.  The  negotiations  failed  and  determined  in  July,  1860. 
In  July,  1860,  the  defendants  paid  288Z.  for  rent  which  accrued 
due  on  March  25th,  1860,  and  took  a  receipt,  which  was  as  fol- 
lows :  — 
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« In  re  Dray's  Bankruptcy.  «  July  6th,  I860. 

"  Received  from  the  assignees  the  sum  of  260Z.  12«.  lOd. 

*  469    *  for  rent  due  from  them  in  respect  of  Pedham  Place,  as 

under :  — 

£  s.  d. 
*•  Half-year's  rent  due  at  Lady-day  last  ....  288  0  0 
"  Deduct  for  income  tax  at  5rf 4  17    2 


233    2  10 
"  Half-year's  rent-charge 27  10    0 


£260  12  10 


"  P.  H.  Dyke." 

The  bill  stated  that  this  payment  was  made  by  the  defendants 
on  their  own  account  as  trade  assignees,  and  that  they,  with  the 
full  knowledge  of  the  lease  and  the*  covenants  and  conditions 
therein  contained,  had  by  such  payment  and  otherwise  signified 
their  intention  to  elect,  and  in  fact  had  elected,  to  accept  the  lease. 
The  bill  fiirther  stated,  that  on  the  28th  day  of  August,  1860,  the 
plaintiff  discovered  that  the  defendants  had  advertised  the  lease 
for  sale  by  auction  on  the  18th  of  September,  and  the  bill  con- 
tained the  following  allegation :  — 

<'  The  said  demised  messuage  and  farm  are  from  their  size  and 
otherwise  of  considerable  importance^  and  they  are  within  a  short 
distance  of  LuUingstone  Castle,  in  the  county  of  Kent,  where  the 
plaintiff  principally  resides;  and  in  granting  the  said  lease  the 
plaintiff  was,  as  appears  by  the  provisions  thereof,  particularly 
desirous  of  guarding  against  the  possibility  of  the  tenant  of  the 
messuage  and  farm  not  being  a  person  of  his  own  choosing ;  and 
it  would  cause  gi*eat  personal  annoyance  to  the  plaintiff  if  the 
messuage  and  farm  were  to  be  assigned  to  a  person  who  should 
not  be  chosen  or  approved  by  the  plaintiff." 

*  470       *  The  bill  charged  that,  under  the  circumstances  therein 
mentioned,  the  defendants  had  become  and  were  assigns  of 
the  lease  by  act  and  operation  of  the  law,  and  that  the  covenants, 
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agreements,  and  conditions  in  the  lease  contained  on  the  part  of 
1ihe  lessee  were  in  full  force,  .and  binding  both  at  law  and  in  equity 
upon  the  assignees.  The  bill  prayed  for  an  injunction  against  sell- 
ing, assigning,  underletting,  or  otherwise  disposing  of  or  parting 
with  the  possession  of  the  messuage,  farm,  lands,  hereditaments, 
and  premises  demised  by  the  lease  without  the  consent  of  the 
plaintiflF. 

A  motion  was  made  in  the  vacation  before  Vice-Chancellor 
Ejkdersley  for  an  interim  order,  which  was  made  on  the  13th  of 
September. 

Tlie  order  under  appeal,  which  was  made  on  two  motions,  one 
to  continue  the  interim  injunction  and  the  other  to  commit  the 
defendants  for  a  breach  of  it,  was,  so  far  as  material,  as  follows :  — 

^<  This  Court,  as  to  the  plaintiff's  motion  to  conmiit  the  defend- 
ants, doth  not  think  fit  to  make  any  order  upoQ  the  said  defend- 
ants, other  than  that  the  said  defendants,  Robert  Taylor  and 
Herbert  Harris  Cannan,  do  pay  unto  the  plaintiff.  Sir  Perryrall 
Hart  Dyke,  his  costs  of  that  application  to  be  taxed  by  the  taxing 
master.  And  as  to  the  plaintiff's  motion  for  an  injunction,  his 
Honor  doth  order  that  an  injunction  be  awarded  against  the  de- 
fendants, Robert  Taylor  and  Herbert  Harris  Cannan  (in  the  plain- 
tiff's bill  called  Henry  Cannan),  to  restrain  the  said  defendants, 
their  workmen  and  agents,  until  the  hearing  of  this  cause  or  the 
further  order  of  this  Court  from  selling,  assigning,  or  underletting 
or  otherwise  disposing  of  or  parting  with  the  possession  of  the 
messuage,  farm,  lands,  hereditaments,  and  premises  *  de-  •  471 
mised  by  the  indenture  of  lease  of  the  26th  April,  1856,  in 
the  plaintiff's  bill  mentioned,  or  any  of  them  or  any  part  thereof 
respectively,  without  such  consent  as  in  the  said  indenture  men- 
tioned first  had  and  obtained." 

The  order  also  restrained  the  defendants  from  pulling  down  or 
removing  certain  buildings  mentioned  in  the  bill. 

The  case  is  reported  in  the  2d  volume  of  Mr.  Oiffard's  re- 
ports, (a) 

Mr.  Bacon  and  Mr.  U.  F.  Smithy  for  the  assignees,  in  support 
of  the  appeal.  —  As  to  the  motion  to  commit,  the  defendants  never 

(a)  Page  666. 
VOL.  m.  24  [  869  ] 


•  471  CASES  IN  CHANCEBT. 

in  fact  assigned  or  parted  with  the  possession  of  the  farm,  and  the 
order,  therefore,  is  wrong  in  directing  jihem  to  pay  the  costs.  And 
with  respect  to  the  injunction  itself,  there  was  no  sufficient  ground 
for  it.  The  right  of  the  landlord  under  the  lease  (if  any)  is  a 
legal  right  to  enforce  a  forfeiture,  which  a  Court  of  Equity  will 
not  assist.  Nor  is  any  ground  alleged  to  justify  an  interlocutory 
application  for  an  injunction.  But,  in  truth,  the  plaintiff  has  not 
eyen  a  legal  right,  as  the  assignees  are  not  bound  by  a  covenant 
not  to  assign.  Boe  v.  Bevan,  (a)  Goring  v.  Warner ^  (A)  Boe  v.  The 
Church-Gardens  of  Rtigelet/.  (c?)  If  there  was  a  breach,  the  sub- 
sequent receipt  of  rent  was  a  waiver. 

Mr.  MalinSj  Mr.  Southgate,  and  Mr,  J,  W.  Chitty^  for  the  plain- 
tiff. —  The  proviso  contained  in  the  lease  for  making  it  void 

*  472   *  on  assignment  by  operation  of  law  distinguishes  this  case 

completely  and  effectually  from  Boe  v.  Bevan.  (a)  When 
the  assignees  elected  to  take,  they  took  subject  to  the  proviso,  and 
the  covenant  ran  with  the  land  in  equity,  if  not  in  law  also.  PhUr 
pot  V.  Hoare^  (d)  Totem  v.  Chaplin^  (je)  Boe  v.  Peck^  {cf)  Spencer's 
Cascy  (A)  Talk  v.  Moxhay.  (%)  The  assignees  electing  to  take  were 
bound  by  all  the  covenants.  Hanson  v.  Stevenson^  (k)  Sir  W, 
Morels  Case.  (I)  The  receipt  of  rent  was  only  a  waiver  up  to  the 
time  of  the  receipt.  Boe  v.  Sarrison^  (m)  Boe  v.  Gladwin,  (n) 
Boe  V.  Woodbridgcj  (o)  Boe  v.  Jones,  (jf) 

Mr.  Bacon,  in  reply. 

1861.    January  11. 

The  Lord  Justice  Knight  Bruce.  —  The  question,  whether  Mr. 
Stone  was  not  in  possession  as  the  assignees'  bailiff  merely,  appears 
to  me  on  the  materials  before  us  doubtful,  and  I  think  that  the 
consideration  of  the  costs  of  the  motion  to  commit  should  stand 
until  the  hearing  of  the  cause  or  until  ftirther  order,  and  that  the 
order  before  us  should  be  so  far  discharged  without  prejudice  to 

(a)  3  M.  &  Sel.  868.  (»)   2  Phill.  774. 

(6)  7  Vin.  Ab.  86,  R.  pL  9.  (ifc)  1  B.  &  Aid.  803. 

(c)  6  Q.  B.  107.  (0   Cro.  Eliz.  26. 

(d)  2  Atk.  219.  (iw)  2  T.  R.  426. 

(e)  2  H.  Bl,  133.  (n)  6  Q.  B.  963. 
{g)  1  B.  &  Ad.  428.  (o)  9  B.  &  C.  376. 
(A)  6  Rep.  276.  (jp)  6  Exch.  498. 
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any  question.  With  respect  to  the  injunction  against  assigning, 
underletting,  or  otherwise  parting  with  the  possession  of  the  farm, 
I  think  that,  without  prejudice  also  to  any  question,  the  order 
should  be  discharged,  and  the  injunction,  if  it  has  issued,  be  dis- 
solved. The  case  seems  to  me  too  doubtful  for  interference 
at  this  stage  of  the  *  proceedings,  and  I  think  that  the  incon-  *  473 
Tenience  that  would  arise  from  sustaining  the  injunction 
erroneously  will  be  greater  than  the  inconvenience  of  discharging 
it  erroneously.^ 

The  Lord  Justicb  Titrner.  —  I  am  entirely  of  the  same  opin- 
ion. The  question,  whether  the  assignees  ought  to  have  been 
ordered  to  pay  the  costs  of  the  motion  to  commit,  depends,  as  it 
seems  to  me,  upon  the  point  whether  Mr.  Stone's  possession  was  a 
possession  as  purchaser  or  as  servant  or  agent  of  the  assignees, 
and  certainly  the  evidence  has  failed  to  satisfy  my  mind  that  he 
was  in  possession  at  all  as  a  purchaser.  But  if  not  in  possession 
as  purchaser,  he  must  have  been  in  possession  as  the  agent  or  ser- 
vant of  the  assignees ;  and  if  the  assignees  are  in  possession  by 
their  agent  or  by  their  servant,  it  cannot  be  said  that  fliey  have 
parted  with  the  possession  within  the  meaning  of  the  injunction. 

With  respect  to  the  point  as  to  the  assigning  or  underletting,  I 
do  not  mean  to  give  any  opinion  upon  the  question  whether  the 
plaintiff  had  or  had  not  the  right  to  insist  upon  the  covenant  con- 
tained in  the  lease  or  upon  the  terms  of  the  proviso.  What  occurs 
to  me  is  this,  that  there  is  not  upon  the  bill  such  a  case  stated  in 
equity  as  upon  a  doubtful  question  could  induce  this  Court  to  inter- 
fere by  injunction.  I  find  no  allegation  upon  the  bill  which  has 
reference  to  any  irreparable  injury  or  any  substantial  injury  which 
can  be  done  to  the  plaintiff  by  the  assignees'  assigning,  and  thereby 
(if  the  plaintiff  be  correct  in  his  assertion  that  a  breach  of  the  cov- 
enant will  have  been  committed)  giving  him  a  right  to  eject  imme- 
diately. I  see  no  such  case  stated  as  will  show  that  there 
will  be  irreparable  injury,^  such  as  *  in  my  judgment  ought    *  474 

>  See  Child  v,  Douglas,  5  De  6.,  M.  &  G.  789;  Wason  v.  Sanborn,  45 
N.  H.  169 ;  Eastman  v.  Amoskeag  Manuf.  Co.,  47  N.  H.  71 ;  Bassett  v,  Salis- 
bury Manuf.  Co.  and  Salisbury  MiUs,  47  N.  H.  426;  Wilcox  v.  Wheeler,  47 
N.  H.  488 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1640,  and  cases  in  notes ;  Ware  v. 
Regent's  Canal  Co.,  3  De  G.  &  J.  230,  231,  and  note  (1). 

*  By  the  term  '*  irreparable  injury^'  it  is  not  meant  that  there  must  be  no 
physical  possibility  of  repairing  the  injury ;  all  that  is  meant  is  that  the  injury 
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to  be  shown  to  induce  this  Court  to  interfere  in  the  case  of  a 
doubtful  question.  The  only  allegation  which  I  find  in  the  bill 
on  the  subject  of  injury  is  this:  [His  Lordship  read  the  para- 
graph set  out,  ante,  p.  469.] 

That,  however,  is  no  more  than  might  be  said  in  every  case 
where  there  is  a  covenant  against  assigning  a  lease.  Of  course  no 
landlord  inserts  a  covenant  against  the  tenant  assigning  the  lease, 
except  for  the  purpose  of  securing  to  himself  the  selection  of  the 
person  to  whom  the  lease  shall  be  assigned. 


RIDGWAY  V.  NEWSTEAD, 

1861.    February  20,  23,  27.    May  1,  4,  25.    Before  the  Lord  Chancellor  Lord 

Campbell. 

A  testator  had  mortgaged  a  leasehold  brewery,  and  covenanted  to  pay  the 
mortgage  debt.  By  his  will  he  bequeathed  legacies  and  an  annuity,  and 
made  a  residuary  devise  and  bequest.  His  son,  to  whom  he  bequeathed 
the  equity  of  redemption  in  the  brewery,  carried  on  the  business,  and  kept 
down  the  interest  on  the  mortgage  for  thirteen  years,  and  then  (in  1856) 
became  bankrupt.  In  the  mean  time  the  estate  of  the  mortgagor  had  been 
administered  by  the  executors,  and  the  legacies  paid  and  annuity  kept 
down.  In  1857,  the  mortgagee's  representatives  instituted  a  suit  for  the 
administration  of  the  testator's  estate,  and  payment  of  the  balance  of  the 
mortgage  debt  (if  any)  which  the  proceeds  of  the  mortgaged  premises 
might  be  insufficient  to  satisfy.  The  mortgaged  premises,  having  become 
depreciated,  were  sold  for  less  than  the  debt,  and  the  balance  was  certified 
to  be  due  from  the  executors,  and  was  ordered  to  be  paid  by  them,*  but 


would  be  a  grievous  one,  or  at  least  a  material  one,  and  not  adequately  reparable 
by  damages  at  law.  Finchin  v.  London  and  Blackwall  Railway  Co.,  5  De  G., 
M.  &G.  860;  Kerr  Inj.  199. 

*  **  The. better  opinion  is,  that  after  a  foreclosure,  with  or  without  a  subse- 
quent sale,  the  mortgagee  may  sue  at  law  for  the  deficiency,  to  be  ascertained 
in  the  one  case  by  the  proceeds  of  the  sale,  and  in  the  other  by  an  estimate 
and  proof  of  the  real  value  of  the  pledge  at  the  time  of  the  foreclosure.*'  4 
Kent,  183;  Amory  v.  Fairbanks,  3  Mass.  662;  Omaly  v.  Swan,  3  Mason, 
474 ;  Hatch  v.  White,  2  Gall.  152 ;  Lansing  v,  Goelet,  9  Cowen,  346 ;  Lovell 
V.  Leland,  3  Vt.  581;  CuUum  v.  Emanuel,  1  Ala.  (N.  S.),  23.  Upon  the 
question  whether  mortgaged  estates  or  the  general  assets  of  the  testator  or 
intestate  are  to  bear  the  burden  of  payment  of  mortgage  debts,  see  Woolsten- 
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they  were  unable  to  pay  it,  whereapon,  in  1860,  the  mortgagee's  repre- 
sentatives filed  a  bill  to  have  t^e  mortgagor's  residuary  real  estate  applied 
in  payment  of  his  debts,  so  far  as  it  would  extend,  and  to  compel  the 
legatees  and  annuitant  to  refund.  The  residuary  devisees  had  mortgaged 
their  *'  portions,  shares,  and  interests  as  residuary  legatees  and  executors 
of  and  in  the  moneys  to  arise  from  the  sale  of  the  testator's  residuary  real 
and  personal  estates :  Held,  — 

1.  That  the  lapse  of  time  and  intervening  circumstances  were  a  sufficient  answer 

to  the  suit,  so  far*  as  it  sought  to  call  on  the  legatees  and  mortgagees  to 
refund.* 

2.  That  the  mortgage  made  by  the  residuary  devisees  was  subject  to  the  pay- 

ment of  the  testator's  debts. 

These  were  two  appeals  from  a  decision  of  Vice-Chancellor 
Stuart,  reported  in  the  2d  vol.  of  Mr.  GiflFard's  Reports,  (a)  The 
bill  was  filed  by  the  representatives  of  a  specialty  creditor,  under 
a  covenant  contained  in  a  mortgage,  and  prayed  for.  payment  of 
the  specialty  debt  out  of  the  mortgagor's  devised  estates, 
*  and  that  legatees  and  an  annuitant  under  his  will  might  *  475 
be  ordered  to  refund. 

By  the  mortgage,  which  was  dated  the  8th  December,  1838, 
leasehold  lands,  with  the  brewery,  buildings,  and  machinery  thereon, 
were  assigned  by  Thomas  Newstead  (the  testator)  to  Thomas 
Ridgway,  for  the  residue  of  the  term  then  subsisting  therein,  sub- 
ject to  redemption  on  repayment  of  3000Z.  with  interest  at  51.  per 
cent,  and  the  mortgage  contained  a  covenant  on  the  part  of  the 
testator,  for  himself,  his  heirs,  executors,  and  administrators,  with 
Thomas  Ridgway,  his  executors,  administrators,  and  assigns,  in  the 
usual  form,  for  the  repayment  of  the  8000Z.  and  interest. 

The  testator  died  in  March,  1843,  having  by  his  will^  dated  the 
16th  November,  1842,  given  all  the  residue  of  his  real  and  per- 
sonal estate  to  his  son,  the  defendant  William  Meekley  Newstead, 
and  his  daughter  Lydia,  the  wife  of  the  defendant  Thomas  Cheadle 
(then  Lydia  Newstead),  their  heirs,  executors,  administrators,  and 
assigns,  upon  the  trusts  therein  expressed,  being  trusts  for  sale, 

croft  V.  Woolstencroft,  2  De  G.,  F.  &  J.  347,  note  (1) ;  Lady  Langdale  v. 
Briggs,  8  De  G.,  M.  &  G.  891,  and  cases  in  note  (8)  ;  Adamses  £q.  (oth  Am. 
ed.)  [261],  507,  608,  in  note  (2).  [264],  615,  note  (1). 

'  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  305-307 ;  Wright  r.  Vanderplank,  8 
De  G.,  M.  &  G.  133,  and  note  (1)  ;  Clegg  v.  Edmondson,  8  De  G.,  M.  &  G. 
787,  807,  808;  Ernest  ».  Vivian,  33  L.  J.  Ch.  513;  Attwood  ».  Small,  6  CI.  & 
Fin.  357. 

(a)  Page  492. 
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with  a  declaration  that  the  proceeds  were  to  be  applied,  after  pay- 
ment of  debts  and  funeral  and  testamentary  expenses,  in  raising  a 
sufficient  capital  sum  to  produce  350Z.  per  annum,  and  to  invest 
the  capital  sum  as  therein  mentioned,  and  pay  out  of  the  income 
(among  other  things)  an  annuity  of  1501.  to  the  testator's  son,  the 
defendant  John  Tenney  Newstead,  for  his  life,  with  a  recommen- 
dation to  the  trustees,  who  were  residuary  legatees,  to  increase  the 
annuity  if  the  annuitant  conducted  himself  to  their  satisfaction, 
and  upon  trust  to  lay  out  and  invest  the  sum  of  2000?.  upon  gov- 
ernnient  or  real  securities,  and  to  pay  the  income  to  the  testator's 
daughter  Mary  Ann  Boord  (since  deceased)  and  her  assigns 

*  476    for  her  separate  use  for  her  life,  *  and  after  her  decease,  to 

pay  and  transfer  the  capital  to  her  children  ;  and  the  testa- 
tor gave  the  residue  of  all  the  said  moneys  unto  and  equally  between 
William  Meekley  Newstead  and  Lydia  Cheadle ;  and  the  testator 
constituted  them  his  residuary  devisees  and  legatees  and  joint 
executors  of  his  will. 

The  testator  died  in  November,  1842. 

By  an  indenture  dated  February  5th,  1848,  and  made  between 
William  Meekley  Newstead  and  Lydia  Cheadle  of  the  one  part, 
and  Joseph  Pox  of  the  other  part,  after  reciting  the  will  and  the 
testator's  death,  and  reciting  that  William  Meekley  Newstead  and 
Lydia  Cheadle  had  not  yet  been  able  to  eflfect  a  sale  of  the  testa- 
tor's estates  directed  to  be  sold  by  the  will,  and  reciting  that  the 
said  William  Meekley  Newstead  and  Lydia  Cheadle,  having  occa- 
sion for  the  sum  of  lOOOZ.,  had  requested  Fox  to  lend  them  the 
same,  which  he  had  agreed  to  do  on  the  security  of  a  bond  of  even 
date,  in  which  Thomas  William  Newstead  joined  as  surety,  and  on 
the  additional  security  of  the  assignment  contained  in  the  indent- 
ure now  in  statement :  it  was  witnessed,  that,  in  consideration  of 
lOOOZ.  paid  to  them  by  Pox,  William  Meekley  Newstead  and  Lydia 
Cheadle  thereby  bargained,  sold,  assigned,  transferred,  and  set 
over  to  Pox,  his  executors,  administrators,  and  assigns,  "  all  those 
the  said  portions,  shares,  and  interests  of  them  the  said  William 
Meekley  Newstead  and  Lydia  Cheadle,  and  each  of  them,  as  resid- 
uary legatees  and  executors  under  the  said  recited  will  of  the  said 
Thomas  Newstead,  deceased,  as  aforesaid  of  and  in  the  moneys  in 
the  said  will  directed  to  be  made  of  the  testator's  residuary  real 
and  personal  estates,  subject  to  the  several  annuities  in  the  said 
will  mentioned,  and  every  part  and  parcel  thereof,"  to  hold 
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to  Fox,  his  execators,  *  administrators,  and  assigns  abso-    *  477 
lutely,  but  subject  to.  a  proviso  for  reassignment  on  repay- 
ment to  Fox  the  sum  of  lOOOZ.  with  interest  at  51.  per  centum  on 
the  5th  day  of  August  then  next. 

In  1856,  Fox  instituted  a  suit  against  William  Meekley  New- 
stead,  Lydia  Cheadle  and  her  husband,  and  other  defendants,  to 
enforce  payment  of  the  amount  secured  by  the  last  mentioned 
deed,  and  by  a  decree  made  in  that  cause,  dated  the  5th  December, 
18^7,  it  was  ordered,  that  John  Tenney  Newstead,  as  heir-at-law  of 
the .  above-mentioned  Thomas  William  Newstead,  who  had  made 
himself  liable  as  a  surety  for  the  debt  due  to  Fox,  should  on  paying 
the  balance  stand  in  the  place  of  Fox. 

Accordingly,  John  Tenney  .Newstead  paid  off  Fox's  claim,  and 
afterwards  prosecuted  the  suit  of  Fox  v.  Newstead. 

Under  the  decree  in  Fox  v.  Newstead^  the  real  estate  of  the 
testator  not  specifically  devised  and  not  previously  sold  was  sold, 
and  the  purchase-money  was  paid  into  Court  to  the  credit  of  Fox 
V.  Newstead. 

In  1857,  the  representatives  of  Thomas  Ridgway  filed  a  bill 
against  the  executors  and  trustees  of  the  will  of  Thomas  Newstead, 
seeking  an  account  of  what  was  due  on  the  mortgage  of  December, 
1838,  and  that  in  default  of  payment  the  mortgaged  premises 
might  be  sold  and  the  moneys  to  arise  from  such  sale  be  applied  in 
satisfaction  of  what  should  be  found  due,  and  that  in  case  of 
deficiency  the  same  might  be  made  good  out  of  the  estate  of  the 
mortgagor,  and  that  his  executors  might  admit  assets,  or 
that  the  usual  *  accounts  might  be  taken  and  the  estate  *  478 
administered,  and  that  the  suit  might  be  taken  as  being  on 
behalf  of  the  plaintiffs  and  all  other  unsatisfied  creditors  of  the 
mortgagor. 

By  the  decree  made  on  the  hearing  of  that  suit  on  the  21st 
January,  1858,  the  usual  accounts  were  directed  of  the  amount  due 
on  the  mortgage  of  1838,  and  in  default  of  payment  the  mortgaged 
premises  were  ordered  to  be  sold,  and  the  proceeds  to  be  applied  in 
payment  of  the  amount  found  due,  with  the  usual  directions  of  an 
administration  decree  in  the  event  of  a  deficiency. 

By  a  certificate  made  in  that  suit,  dated  the  23d  April,  1859,  it 
was  certified  that  the  defendants  had  made  default  in  payment  to 
the  plaintiffs  of  the  sum  of  32852.  16s.  Id.^  which  had  been  found 
due  on  the  mortgage,  and  that  the  mortgage  premises  had  been 
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sold  for  850Z.,  and  that  there  remained  due  to  the  plaintiffs  upon 
their  security  2553Z.  3«.  8d.  Upon  the  administration  accounts  a) 
balance  of  18,662?.  8«.  Id.,  was  certified  to  be  due  from  the 
defendant  William  Meekley  Newstead  on  account  of  the  personal 
estate  of  the  mortgagor,  the  chief  clerk  having  among  other  things 
disallowed  sums  amounting  in  the  whole  to  2012Z.  2s.  6(2.  which 
were  claimed  as  having  been  paid  to  John  Tenney  Newstead  on 
account  of  the  annuity  bequeathed  to  him  by  the  testator,  and 
also  a  sum  of  2000Z.,  of  which  1980/,  had  been  paid  by  the  defend- 
ants William  Meekley  Newstead  and  Lydia  Cheadle  into  Court 
under  the  provisions  of  the  Trustees  Relief  Act  to  an  account  "  In 
the  matter  of  the  Trusts  of  Thomas  Newstead's  will,  the  account 
of  the  legacy  of  Mary  Ann  Boord,  and  her  children,"  and  had 
been,  with  accumulations,  invested  in  the  purchase  of  22752. 
168,  lOd.  3Z.  per  cent  annuities,  which  were  still  standing  to  that 

account. 
*  479        *  On  the  5th  of  July,  1859,  an  order  was  made  in  the 

administration  suit  on  further  consideration  directing  Wil- 
liam Meekley  Newstead  within  one  month  to  pay  18,662/.  3«.  Id. 
into  Court,  and  that,  in  the  event  of  non-payment,  the  defendants 
should  be  at  liberty  to  take  such  proceedings  as  they  might  be 
advised  for  getting  in  the  sum  of  2012/.  2«.  6c2.,  paid  to  the  said 
defendant  John  Tenney  Newstead,  and  to  apply  to  the  Court 
respecting  the  2275Z.  IQa.  lOd.  SL  per  cent  annuities  standing  in 
Court  in  the  matter  of  the  legacy  of  Mary  Ann  Boord  and  her 
children,  and  the  cash  in  the  bank  on  the  like  credit,  and  any 
interest  on  the  said  annuities,  or  any  annuities  to  be  purchased 
therewith. 

On  the  4th  of  January,  1860,  the  executors  of  Thomas  Ridgway 
instituted  the  present  suit,  stating  by  their  bill  that  Lydia  Cheadle 
died  in  October,  1859,  intestate,  and  without  being  entitled  to  any 
real  or  personal  estate  or  effects,  and  that  no  administration  had 
been  taken  out  to  her  estate ;  that  William  Meekley  Newstead  and 
Thomas  Cheadle  had  failed  to  make  the  payment  directed  by  the 
order  of  the  5th  July,  1859 ;  that  the  defendant  Thomas  Cheadle 
remained  out  of  the  jurisdiction  of  the  Court  in  order  to  avoid 
being  served  with  process ;  that  those  defendants  alleged,  as  the 
bill  charged  the  fact  to  be,  that  they  were  unable  to  pay  the  said 
moneys  or  any  part  thereof,  and  that  the  same  could  not  be  recov- 
ered or  applied  in  payment  of  what  was  due  to  the  plaintiffs ;  that 
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the  real  estate  of  the  testator  not  specifically  devised  had  been 
sold  in  the  above-mentioned  suit  of  Fox  v.  Newstead^  but  that  the 
proceeds  which  were  in  Court  in  that  suit  were  not  sufficient  to 
pay  the  balance  still  remaining  due  to  the  plaintiffs.  The  bill 
charged  that,  under  the  circumstances  aforesaid,  the  plain- 
tiffs were  entitled  to  resort  for  payment  of  what  *  was  due  *  480 
to  them  to  the  sum  of  2012/.  2».  6d.  paid  out  of  the  assets 
of  the  testator  to  John  Tenney  Newstead  and  to  the  bank  annuities 
and  cash  produced  by  the  investment  and  accumulation  of  the  sum 
of  1Q80Z.  paid  into  Court  under  the  Trustee  Relief  Act,  and  also, 
if  necessary,  to  the  real  estate  of  the  testator.  The  prayer  was 
for  a  declaration  that  the  moneys  received  by  John  Tenney  New- 
stead  from  the  executors  on  account  of  the  annuity  were  assets  of 
the  testator  applicable  to  the  payment  of  his  debts,  and  for  an 
account  of  the  moneys  so  received,  and  that  John  Tenney  Newstead 
might  be  ordered  to  pay  the  s^me  into  Court,  in  order  that  the 
same  might  be  duly  administered.  A  similar  declaration  was 
sought  as  to  the  fund  in  Court  under  the  Trustee  Relief  Act.  And 
the  bill  prayed  for  the  transfer  of  that  fund  to  the  credit  of  the 
present  cause,  to  be  applied  in  payment  of  the  testator's  debts  in 
a  due  course  of  administration,  and  that  the  present  suit  might  be 
taken  as  supplemental  to  the  former. 

The  defendant  John  Tenney  Newstead  by  his  answer  stated  that 
the  balance  found  in  the  certificate  of  the  23d  of  April,  1869,  as 
due  from  William  Meekley  Newstead  was  not  due,  and  that  the 
certificate  of  31st  May,  1859,  certifying  that  sums  amounting  to 
2012Z.  2«.  6d.  had  been  paid  to  William  Meekley  Newstead  on 
account  of  the  annuity,  was  incorrect  in  that  respect.  The  defend- 
ant further  stated  that  he  had  not  received  any  thing  in  respect  of 
his  own  annuity,  having,  in  1843,  sold  it  to  William  Meekley  New- 
stead and  Lydia  Cheadle  for  20002.,  and  assigned  it  to  them  by  an 
indenture  dated  the  16th  of  August,  1843 ;  that  the  sums  men- 
tioned in  the  bill,  amounting  to  20122.  2«.  6d.,  were  received  by 
John  Tenney  Newstead  from  William  Meekley  Newstead  and  Lydia 
Cheadle  as  the  price  of  his  annuity  which  they  had  purchased 
from  him.  • 

*  The  defendants  Boord,  by  their  answer,  stated  that  pre-   *  481 
viously  to  and  after  the  testator's  death,  the  defendant 
William  Meekly  Newstead  carried  on  the  business  of  a  brewer  on 
the  mortgaged  premises  until  1856,  when  he  failed,  and  that  up  to 
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that  date  the  plaintiffs  had  received  interest  on  their  debt  from  him 
as  the  beneficial  owner  of  the  premises ;  that  for  many  years  the 
premises  were  an  adequate  security  for  the  debt,  but  that,  by  reason 
of  William  Meekly  Newstead's  failure  and  the  discontinuance  of 
the  brewery  business,  the  value  of  the  premises  became  dimin- 
ished. 

By  the  decree  under  appeal  it  was  declared  that  the  sum  of 
1270/.  18«.  Id,  paid  into  Court  in  Fox  v.  Newstead  was  applicable 
to  the  payment  of  the  debt  due  to  the  plaintiffs ;  and,  as  to  the 
rest  of  the  relief  sought,  the  bill  was  dismissed  without  costs. 

The  appeal  which  first  came  on  to  be  heard  was  that  of  the 
plaintiffs,  who  sought  to  have  the  decree  varied  so  far  as  it  dis- 
missed the  bill. 

February  20,  23. 

Mr.  Bacon  and  Mr.  Hamilton. Humphrey 9^  for  the  plaintiffs. — 
The  defendants  attempt  to  set  up  a  case  of  laches  against  the 
plaintiffs,  but  the  plaintiffs  were  mortgagees,  and  were  entitled  to 
enforce  all  their  remedies.  They  have  done  so  without  any  delay 
of  which  the  defendants  can  complain. 

Tliey  referred  to  Davies  v.  Nicolson,  (a)  OiUegpie  v.  AleoMn- 
der^  (h)  Oreig  v.  Somervilley  (c)  March  v.  Bussel^  (i)  IHlkes  v. 
Broadmead.  (jr) 

*  482  ♦  Mr.  Elmdey  and  Mr.  Wtckens^  JFor  the  defendant  John 
Tenney  Newstead.  —  If  the  plaintiffs  could  sustain  their  case, 
it  is  one  of  an  equitable  kind,  and  could  only  be  supported  if  on 
the  whole  it  would  be  more  equitable  to  call  on  the  legatees  to 
refund,  than  to  leave  the  parties  in  the  position  in  which  they  are. 
A  counter  equity,  such  as  that  of  the  legatees  having  been  allowed 
to  remain  undisturbed  for  many  years,  and  to  regulate  their 
expenses  and  to  contract  obligations  on  the  credit  of  the  legacies, 
is  sufficient  answer  to  such  an  equity  as  the  plaintiffs  rely 
upon. 

They  referred  to  8  &  4  Will.  4,  c.  27,  (^r)  Bonney  v.  Eidr 

(d)  2  De  G.  &  J.  698.  (d)  3  Myl.  &  Cr.  31. 

(6)  3  Ku88.  130.  (e)  2  Giff.  113 ;  2  De  G.,  F.  &  J.  566. 

(c)  1  R.  &  M.  33S.  Ig)  Sect.  27. 
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gardy  (a)  Chregory  v.  Qregory^  (li)  Beekford  v.  Wade,  (c)  Foster 
V.  Hodgson,  (i)  Sherman  v,  Sherman,  (e)  (7fe^^  v.  Edmond- 
%on.  (^) 

Jtfr.  Selwyn  and  ifr.  Orennde,  for  the  defendants,  the  children 
of  Mrs.  Boord. 

Mr.  Bacon,  in  reply. 

Judgment  reserved. 

February  27. 

The  Lord  Chancellor.  —  The  plaintiffs  make  out  a  primd  facie 
case  for  the  relief  prayed  by  the  facts  alleged  in  the  bill  and  not 
controverted.  A  creditor  generally  has  a  right  after  the 
*  death  of  the  debtor  not  only  to  «ue  the  personal  represent-  *  483 
atives  of  the  debtor  who  have  in  their  hands  assets  unad- 
ministered,  but  to  follow  the  assets  of  the  debtor  in  the  hands  of  a 
legatee.  This  doctrine  is  fully  established  by  the  cases  of  GHllespie 
V.  Alexander,  (A)  Ghreig  v  Somerville,  (i)  March  v.  Russell,  (A) 
and  Davies  v.  NicoUon.  (V)  The  general  rule  was  fully  admitted 
in  the  recent  case  of  Dilhes  v.  Broadmead,  (m)  in  which  we  had 
occasion  to  consider  the  exception  to  it  from  the  assets  having 
been  bond  fide  alienated  by  the  legatee  to  a  purchaser  for  value. 

I  have  now  to  determine  whether  the  defendants  have  rebutted 
the  claim.  The  first  answer,  that  there  ts  no  evidence  of  any  assets 
of  the  creditor  having  come  into  the  hands  of  the  legatee  John 
Tenney  Newstead,  must  I  think  be  overruled,  for,  although  there 
were  not  payments  of  the  annuity  made  to  him,  the  sum  which  he 
received  on  the  sale  of  the  annuity  must  I  think  be  considered  as 
coming  out  of  the  estate  of  Thomas  Newstead,  the  testator.  There- 
fore, if  the  claim  of  the  plaintiffs  could  be  supported  against  John 
Tenney  Newstead,  he  is  equally  liable  as  if  he  had  received  the 

(a)  1  Cox,  146.  {h)  3  Russ.  130. 

(6)  G.  Coop.  201;  Jac.  631.  (»)    1  R.  &  M.  338. 

(c)  17  Ves.  87,  97.  {k)  3  Myl.  &  Cr.  81. 

(d)  19  Ves.  180.  (Z)   2  De  G.  &  J.  693. 
(0  2  Vera.  276.  (m)  2  De  G.,  F.  &  J.  566. 


{g)  8  De  G.,  M.  &  G.  787. 
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amount  of  the  sum  paid  to  him,  as  the  value   of  the  annuity,  by 
periodical  payments  of  the  arrears  of  the  annuity. 

The  counsel  for  the  defendants  placed  more  reliance  on  lapse 
of  time  ;  and  they  strenuously  contended  that,  without  imputing 
any  laches  to  the  mortgagee  or  his  representatives,  or  having 

regard  to  any  of  the  particular  circumstances  of  this  case, 
*484    the  right  of  *  the  plaintiffs  having  accrued  m  1842,  and 

they  not  having  taken  any  steps  to  enforce  it  till  1867,  tliey 
are  barred  by  the  lapse  of  fifteen  years.  Mr.  Elm%ley  urged  truly 
that  this  is  an  equitable  claim,  the  legal  title  to  the  assets  paid  to 
the  legatees  being  in  the  legatees,  subject  to  the  equitable  claim  of 
the  creditors  of  the  testator;  and  he  insisted  that  all  equitable 
claims  must  be  brought  forward  promptly.  If  he  had  added, 
"  before  the  rights  and  liabilities  of  others  have  been  varied  by 
the  lapse  of  time,*'  I  should  have  been  disposed  to  acquiesce  in  his 
position. 

He  declined  to  give  a  definition  of  "  promptly,"  or  to  fix  any 
definite  period  of  time  within  which  the  claim  must  be  prosecuted, 
—  denying,  indeed,  that  twenty  years  or  any  certain  period  can  be 
named  ;  but  arguing  that  as  a  period  of  eighteen  years  has  been 
held  to  be  sufficient  to  bar  an  equitable  claim,  a  period  of  fifteen 
years  must  be  held  sufficient.  He  relied  on  the  cases  of  Bonney 
V.  Ridgard  (a)  and  Qregory  v.  Ghregory.  (6)  But  when  these 
cases  are  examined,  although  lapse  of  time  is  .mentioned  as  the 
reason  of  the  decision,  it  will  be  found  that  it  was  a  lapse  of  time 
which  had  varied  the  rights  and  liabilities  of  others.  In  Bonney  v. 
Ridgard,  (a)  Lord  Kbnyon,  then  Master  of  the  Rolls,  says:  "  Here 
the  many  persons  through  whose  hands  the  property  has  passed 
have  relied  on  the  undisturbed  possession,  and  have  laid  out 
considerable  sums  of  money  in  the  improvement  of  it  upon  that 
idea."  Another  reason  given  by  him  is,  that  "  it  would  be  too 
much,  at  this  length  of  time,  to  give  the  plaintiffs  the  relief 
required  when  the  accounts  cannot  be  taken."  Therefore  he 
thought  it  right  to  say  ^^  that  the  length  of  time  was  a  bar  in  this 

case." 

*  485       *  In  Ghregory  v.  Ghregory,  Sir  William  Grant  says,  that 

in  all  the  cases  in  which  length  of  time  has  not  been  al- 
lowed to  operate  against  the  title  to  (equitable)  relief,  it  has  been 
(a)  1  Cox,  145.  (6)  1  Coop.  201 ;  Jac.  631. 
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shown  that  there  has  been  a  continuance  of  the  circumstances 
under  which  the  transaction  first  took  place. 

How  then  can  these  be  considered  as  authorities  to  prove  that, 
if  circumstances  remained  exactly  the  same  as  at  the  commence- 
ment of  the  transaction,  the  lapse  of  fifteen  years  or  of  eighteen 
years  is  of  itself  a  bar  to  the  equitable  relief  prayed  ? 

But  although  I  cannot  accede  to  the  general  rule  contended  for 
as  to  the  efiect  of  mere  lapse  of  time,  all  circumstances  remaining 
the  same,  I  am  of  opinion  that,  in  the  present  case,  there  are 
circumstances  which,  coupled  with  lapse  of  time,  are  a  bar  to  the 
equitable  relief  prayed. 

I  by  no  means  say  that,  generally  speaking,  any  laches  can  be 
imputed  to  a  mortgagee  who,  during  any  period,  however  long, 
regularly  receives  payment  of  the  interest  of  his  mortgage  money, 
if  he  quietly  relies  upon  all  the  remediei^  which  the  law  gives  in 
respect  of  the  mortgaged  land,  and  of  the  personal  liability  of  the 
mortgagor.  But,  in  the  present  case,  I  think  that  there  are  cir- 
cumstances to  take  it  out  of  the  common  rule  as  far  as  the  equita- 
ble claim  against  the  legatees  of  the  mortgagor  is  concerned. 

The  mortgage  for  8000Z.  at  5L  per  cent  interest,  executed  in 
1888,  was  on  buildings,  machinery,  and  premises  in  which  the 
mortgagor  carried  on  the  business  of  a  brewer.  The  brewery  was 
at  that  time  considered  an  ample  security  for  the  mortgage 
money,  and  it  so  *  continued  after  his  death,  when  his  son  *  486 
succeeded  him  in  the  business.  The  son  carried  on  the 
business  there  till  1856,  when  he  became  bankrupt.  The  mort- 
gaged premises  were  then  sold,  and  the  highest  price  that  could 
be  obtained  for  the  whole  of  the  mortgagor's  interest  in  them  was 
850Z.  As  to  part,  this  interest  consisted  of  a  term  for  ninety-nine 
years ;  and  as  to  the  residue,  of  a  term  for  999  years.  It  was  not 
till  the  result  of  the  administration  suit  showed  the  insufficipncy 
of  the  security,  that  the  legatees  were  resorted  to.  I  make  no 
doubt  that  the  legal  claim  against  the  unadministered  assets  re. 
mained  in  full  force,  but  the  equitable  claim  against  the  legatees  I 
think  was  gone. 

The  consideration  that  this  was  a  wearing  security  is  not  to  be 
entirely  disregarded,  although  probably  an  actuary  would  say  that 
the  value  of  the  terms  was  very  little  reduced  by  the  lapse  of 
twenty  years.  But  what  I  chiefly  rely  upon  is  the  nature  of  the 
property  mortgaged,  which  had  acquired  a  temporary  value  from 
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the  machinery  erected  upon  it,  and  the  good-will  of  the  trade 
carried  on  in  it.  If  the  plaintiffs  thought  that  this  was  a  mort- 
gage of  "  the  potentiality  of  growing  rich  beyond  the  dreams  of 
avarice,"  they  cannot,  when  the  boilers  and  vats  produced  so  small 
a  sum,  reserve  to  themselves  the  remedy  which  they  might  have 
had  if  they  had  acted  with  prudence  and  discretion.  Interest  was 
received  on  the  mortgage  for  twenty  years  at  6Z.  per  cent,  a  rate 
considerably  higher  than  the  current  rate  of  interest  on  good  real 
security.  From  the  sum  which  the  mortgaged  premises  produced 
at  the  sale,  it  is  quite  clear  that  a  considerable  part  of  the  esti- 
mated value  at  the  time  of  the  mortgage  had  consisted  of  the  good- 
will of  the  trade.    Indeed  there  can  be  no  doubt  as  to  the 

*  487   deterioration,  for  at  the  hearing  before  the  *  Vice-Chancellor 

an  inquiry  was  offered  on  this  subject,  and  was  declined. 

The  plaintiffs  having  preferred  to  receive  the  high  interest, 
which  has  been  said  by  very  high  authority  to  be  "  another  name 
for  insuflScient  security,"  is  it  just  that  they  should  now  be  allowed 
to  come  upon  a  legatee  who  by  the  ternis  of  the  will  was  to  be  in 
the  receipt  of  an  annuity  of  15QL  a  year  for  his  maintenance,  and 
who  must  be  supposed  to  have  spent  the  amount  year  by  year  as 
he  received  it  ?  Is  not  his  situation  altered  and  prejudiced  by  the 
delay  ?  If  the  plaintiffs  had  made  their  demand  upon  him  soon 
after  the  death  of  the  testator,  he  would  have  known  that  he  could 
not  rely  upon  the  annuity  for  his  support,  and  he  would  have 
regulated  his  expenditure  and  mode  of  life  accordingly.  Prom 
the  acquiescence  by  the  mortgagees  in  the  manner  in  which  the 
estate  of  the  testator  was  administered,  might  not  the  legatee  have 
reasonably  supposed  that  the  mortgagees  were  contented  with  the 
sufiBciency  of  their  security,  and  that  it  would  be  absurd  in  him  to 
forbear  to  enforce  payment  of  his  annuity,  or  to  hoard  it  up  half- 
year  after  half-year  lest  he  should  afterwards  be  called  upon  to 
pay  back 'all  that  he  had  received.  K  it  would  be  a  hardship  upon 
the  mortgagees  not  to  have  full  payment  of  the  mortgage  money 
on  account  of  the  trade  carried  on  in  the  mortgaged  premises 
having  unexpectedly  failed,  would  there  not  be  a  greater  hardship 
on  the  legatee  if  he  were  called  upon  to  pay  back  the  sums  which, 
with  good  faith  and  without  imprudence,  he  has  spent  in  the  sup- 
port of  his  family  ?  The  mortgagees  clearly  have  no  legal,  and  I 
am  of  opinion  that  they  have  no  equitable,  claim  against  him. 

This  seems  to  be  the  result  which  justice  requires,  and  I 
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think  it  is  consistent  with  the    principles  which  *  have   *  488 
guided  this  Court,  and  that  it  is  not  at  variance  with  any 
former  decision. 

The  appeal  must  therefore  he  dismissed.  As  the  Vice-Chan- 
cellor  refused  costs  to  the  defendants  below  from  the  peculiarity  of 
the  case,  I  shall  dismiss  the  appeal  without  costs,  and  direct  the 
deposit  to  be  returned  to  the  appellants. 

May  1,  4. 

The  second  appeal  was  that  of  John  Tenney  Newstead,  and  was 
against  so  much  of  the  decree  as  declared  that  the  money  in 
Court,  in  Fox  v.  Newsteadj  was  part  of  the  unadministered  assets 
of  the  testator. 

Mr.  Elmdey  and  Mr.  Wickens,  in  support  of  the  appeal.  —  The 
appellant  is  the  transferee  of  Fox's  mortgage,  and  that  being  a 
mortgage  by  the  devisees  was  not  subject  to  the  testator's  debts. 
Creditors  cannot  follow  the  assets  into  the  hands  of  a  purchaser 
for  valuable  consideration.  The  mortgagee  was  entitled  to  pre- 
sume that  the  mortgage  money  would  be  properly  applied.  A 
charge  for  payment  of  debts  is  one  which  implies  a  power  to  give 
receipts. 

They  referred  to  Spademan  v.  2??n6reZZ,  (a)  DUkes  v.  Broad- 
meadj  (6)  Nugent  v.  Qiffard^  ((?)  and  Page  v.  Adam,  (d) 

Mr.  Bacon  and  Mr.  Hamilton  Humphreys^  for  the  plain- 
tiflF.  —  The  mortgage  is  not  of  the  devised  estates,  but  of  *  the   *  489 
interest  of  mortgagors  in   them  under   the  will.     That 
interest  was  subject  to  the  payment  of  the  testator's  debts.    And 
whatever  power  the  charge  might  imply  to  sell  and  give  receipts 
to  a  purchaser,  it  would  not  authorize  a  mortgage. 

They  referred  to  Mo%e9  v.  Levi,  (e)  Stroughill  v.  Anatey,  (^) 
JDevaynes  v.  RobinBon,  (A)  Ball  v.  Harris,  (t) 

.  Mr.  Elm%ley,  in  reply. 

(a)  8  Sim.  253,  257. 
(5)  2  Giff.  113 ;  2  De  G.,  F.  ft  J.  666. 
(c)  1  Atk.  468.  (y)  1  De  Q.,  M.  ft  G.  636. 

{d)  4  Beay.  269.  \h)  24  Beav.  86. 

(e)  3  Y.  ft  C.  359.  (0   8  Sim.  486 ;  4  Myl.  ft  Cr.  264. 
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May  25. 

The  Lord  Chancellor. — The  question  on  this-  appeal  is, 
whether  the  sum  of  1270Z.  13«.  Id.  is  to  be  considered  as  part  of 
the  unadministered  assets  of  Thomas  Newstead,  the  mortgagor 
and  testator,  and  applicable  to  the  payment  of  a  mortgage  debt 
due  to  the  plaintiffs,  the  executors  and  devisees  of  the  mortgagee. 

John  Tenney  Newstead,  the  appellant,  bought  the  interest  of 
Fox,  to  whom  the  executors  and  devisees  of  Thomas  Newstead 
executed  a  mortgage  of  property  devised  by  Thomas  Newstead  to 
them,  subject  to  the  payment  of  his  debts. 

.  The  fund  in  question  arose  from  the  sale  of  this  property,  and 
must  be  considered  as  part  of  the  estate  of  Thomas  Newstead, 
unless  Pox  had  acquired  an  interest  in  it  to  be  considered  prior 
and  preferable  to  the  claim  of  the  creditors  of  Thomas  New- 
stead. 

*  490        *  This  I  think  depends  upon  the  interest  transferred  by 

the  executors  and  trustees  of  Thomas  Newstead  to  Pox. 
Had  they  sold  the  property  absolutely  to  him,  he  would  not  have 
been  bound  to  see  to  the  application  of  the  purchase-money,  and  the 
creditors  would  have  had  no  claim  to  the  proceeds.^  But  upon 
examining  attentively  the  transactions  between  the  executors  and 
trustees  of  Thomas  Newstead  and  Pox,  and  having  regard  to  the 
language  of  the  mortgage-deed,  I  am  of  opinion  that  the  security 
given  to  Fox  was  only  upon  the  residuary  interest  which  was  to 
belong  to  the  executors  and  trustees  after  payment  of  the  debts  of 
the  testator.  Therefore  the  right  of  the  plaintiffs  was  prior  and 
preferable  to,  that  of  Pox,  and  is  prior  and  preferable  to  that  of 
the  appellant.  I  bow  to  all  the  authorities  cited  by  Mr.  Mmsletf 
on  behalf  of  the  appellant ;  but  I  do  not  think  that  they  apply 
to  the  facts  of  this  case  when  fully  examined  and  ascertained. 

If  the  fund  now  in  dispute  is  part  of  the  unadministered  estate 
of  the  testator,  I  can  entertain  no  doubt  that  it  was  applicable  to 
the  payment  of  the  debt  due  to  the  executors  of  the  mortgagee, 
and  that  the  declaration  of  the  Vice-Chancellor  to  that  effect  in 
this  suit  was  quite  correct. 

I  must  therefore  adjudge  that  this  appeal  be  dismissed  with  costs. 

>  See  2  Sugden  V.  &  P.  (8th  Am.  ed.)  658»  and  notes ;  Stroughill  v.  Anstey, 
1  De  6.,  M.  &  G.  685,  and  note  (2) ;  Langmead's  Trusts,  7  De  G.,  M.  &  G. 
853,  and  note  (1). 
[384]         . 
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1861.    February  27,  28.    Before  the  Lords  Justices. 

One  of  several  co-plaintiffs  obtained  an  order  giving  the  plaintiffs  leave  to 
amend  their  bill  by  striking  out  his  name  on  his  giving  security  for  the  costs 
up  to  and  including  the  summons.  The  bill  was  accordingly  amended  and 
was  afterwards  dismissed  with  costs  for  want  of  prosecution.  Hdd,  on  the 
appeal  of  one  of  the  remaining  plaintiffs  from  both  orders,  that  the  defend- 
ants ought  not  to  be  further  troubled  with  the  suit,  but  that  the  costs  should 
extend  to  the  time  of  the  actual  amendment  as  regarded  the  first-mentioned 
plaintiff,  and  that  the  order  should  be  without  prejudice  to  any  question 
between  the  co-plaintiffs.* 

These  were  appeals  of  Charles  Drake,  one  of  the  plaintiffs,  from 
two  orders  of  Vice-Chancellor  Wood.  One  was  made  on  the  2l8t 
November,  1860,  directing  that  the  plaintiffs  might  be  at  liberty 
to  amend  their  bill  by  striking  out  the  name  of  GraystonQ  Burkes 
Baker,  one  of  them,  on  procuring  a  suflScient  person  to  enter  into 
a  bond  with  the  clerk  of  records  and  writs,  to  answer  the  costs  of 
the  defendants  up  to  and  including  the  9th  of  August,  1860. 
This  order  directed  the  plaintiff  Baker  to  pay  the  costs  of  his 
co-plaintiffs  and  of  the  defendants  of  the  application  and  of  the 
security.  The  original  bill  was  filed  by  Mary  Drake,  together 
with  the  appellant  (who  was  her  son)  and  Mr.  Baker,  against  the 
directors  of  the  International  Life  Insurance  Company.  In  the 
suit  numerous  interlocutory  applications  were  made.  The  appel- 
lant had  on  behalf  of  himself  and  his  co-plaintiffs  directed  a  motion 
to  be  made  for  an  injunction,  which  was  refused,  and  un  appeal 
was  dismissed  with  costs.  Expenses  were  thus  incurred  amount- 
ing nearly  to  500Z.,  and  at  length  Mr.  Baker,  finding  that  the  liti- 
gation must  in  any  event  be  expensive,  applied  by  summons  for 
an  order  to  amend  the  bill  by  striking  out  his  name  as  a  plaintiff, 
on  his  giving  security  for  costs  up  to  that  time. 

The  summons  was  taken  out  of  the  9th  August,  1860,  and  was 
opposed  by  the  plaintiff  Drake,  on  the  ground  that  the  plaintiff 
Baker  was  colluding  with  the  defendants.  Affidavits  were  filed  as 
to  this,  and  ultimately  the  order  of  the  21st  November,  1860, 
now  under  appeal,  *  was  made.  Soon  afterwards  the  secu-  *  492 
rity  was  given,  and  the  bill  amended  by  omitting  Mr.  Baker's 
name  as  a  plaintiff. 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  403,  404. 
VOL.  in.  26  [  885  ] 
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On  the  14th  Febraary,  1861,  the  defendants  obtained  an  order 
to  dismiss  the  bill  with  costs  for  want  of  prosecution. 

The  appellant  appealed  from  both  orders,  and  the  appeals  now 
came  oh  together  by  leave  of  the  Court. 

Mr.  Shapter  and  Mr,  Loeock  Wdb^  in  support  of  the  appeals.  — 
A  plaintiff  cannot  separate  himself  from  his  co-plaintiflb,  and 
throw  upon  the  others  the  whole  costs  and  risk  of  the  suit.  The 
amendment  could  only  be  made  with  the  concurrence  of  all  the 
plaintiffs.  At  all  events  the  limitation  of  the  costs  to  the  9th 
August  was  wrong,  the  order  not  having  been  made  until  the  2l8t 
November. 

Mr.  Daniel  and  Mr.  W.  Morris,  for  the  plaintiff  Baker.  —  A 
plaintiff  does  not,  by  joining  with  others  in  instituting  a  suit, 
become  bound  to  carry  it  on  longer  than  he  thinks  fit,  but  may 
retire  on  paying  the  costs  incurred  up  to  his  retirement. 

Mr.  W.  M.  JameSj  Sir  Hugh  Cairns^  and  Mr.  Cotton  were  for 
the  defendants. 

Mr.  Shapter i  in  reply. 

*498       *The  following  cases  were  referred  to:  Holkirk  v.HoU 
kirk,  (a)  Winthrop  v.  Murray^  (6)   Small  v.  Attwood,  (e) 
The  Attorney' Q-eneral  v.  Cooper j  ((2)  and  Brown  v.  Sower,  (e) 

The  Lord  Justice  Knight  Bbuce.  —  We  mean  to  leave  all  mat- 
ters entirely  open  between  or  among  the  three  -plaintifis.  The 
only  question  now  is,  whether  we  need  put  the  defendants  to  any 
further  inconvenience  ?  We  think  not,  and  that  they  must  have 
their  costs  against  the  three  plaintiffs  down  to  the  date  of  the 
order  for  removing  Mr.  Baker  from  the  record,  and  from  that  time 
against  the  two,  and  that  the  order  should  be  without  prejudice  to 
any  question  among  the  three  plaintiffs,  or  between  any  two  of 
them.  That  will  leave  every  question  on  the  merits  among  the 
three  plaintiffs  open,  which  we  mean  to  leave  in  that  state. 

The  Lord  Justice  Tubnbb  concurred. 

(a)  4  Madd.  50.  (e)  Yoonge,  407.  (e)  8  Beav.  698. 

(6)  7  Haro,  162.         (d)  8  MyL  &  Or.  268. 
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JOHNSON  V.  CAZENOVE. 
JOHNSON  V.  STUEGIS. 

1861.    Februaxy  12, 19.    llsrch  15.    Before  the  LoBOS  Justices. 

A  nuuTied  woman  living  apart  from  her  huaband,  and  having  separate  estate, 
carried  on  trade.  After  the  death  of  her  hasband,  tradesmen  who  had 
supplied  her  with  goods  in  her  trade  61ed  a  bill  against  her  and  her  trus- 
tees for  an  account  of  her  separate  estate,  and  payment  out  of  it  of  their 
demands  for  the  price  of  the  goods.  Pending  the  suit,  she  mortgaged  the 
property  which  bad  been  her  separate  estate  for  valuable  consideration,  to 
an  extent  exceeding  its  value. 

Hdd,  by  the  Lord  Justice  Kxioht  Brucb,  that  the  dealings  with  the  tradesmen 
were  not  such  as  to  give  them  any  remedy  against  the  property  which  had 
been  the  separate  estate,  and  by  Lqrd  Justice  Tubmkb,  that  there  would 
have  been  a  remedy,  but  that  the  mortgage  had  taken  it  away.' 

Semble,  per  Lord  Justice  Turner,  — 

1.  That  the  separate  estates  of  married  women  are  bound  by  their  debts,  obliga- 

tions, and  engagements,  contracted  with  reference  to  and  upon  the  faith 
or  credit  of  those  estates. 

2.  That  whether  they  were  so  contracted  is  to  be  judged  of  by  all  the  circum- 

stances of  the  case.' 

3.  That  when  a  married  woman  having  separate  estate,  and  living  apart  from 

her  husband,  contracts  debts,  the  Court  will  impute  to  her  the  intention  of 
dealing  with  her  separate  estate. 


>  See  1  Dan.  Ch«  Pr.  (4th  Am.  ed.)  186,  187 ;  Greeaoogh  v.  Shorrock,  4 
N.  R.  40,  L.  JJ. ;  S  N.  B.  689,  M.  B. ;  McHeniy  v.  Davies,  L.  B.  10  £q. 
88.89. 

'  FoMt^  616,  and  note.  Where  a  married  woman  contraets  a  debt  which  she  can 
only  satisfy  out  of  her  separate  estate,  her  separate  estate  will,  in  equity,  be  made' 
liable  to  the  debt.  Picard  v.  Hine,  L.  B.  6  Ch.  Ap.  274.  See  Johnson  v.  Vail, 
1  McCarter  (N.  J.),  423 ;  Perry  Trusto,  §  660 ;  Butler  v.  Gumpston,  L.  B.  7  £q. 
20,  21 ;  Matthewman^s  Case,  L.  B.  3  £q.  781.  This  subject  was  very  fully  dis- 
cussed in  Willard  v,  Eastbam,  16  Gray,  328,  where  the  Court  say :  **  The  rule 
adopted  by  most  of  the  Courts  in  the  United  States  has  been  materially  different 
from  that  established  in  England ;  and  the  general  current  of  American  authorities 
supports  the  principle  that  a  married  woman  has  no  power  in  relation  to  her  sepa- 
rate estate  but  such  as  is  expressly  conferred  in  the  creation  of  the  estate ;  ani  that 
her  separate  estate  is  not  chargeable  with  her  debts  or  obligations,  unless  where 
a  provision  for  that  purpose  is  contained  in  the  instrument  creating  the  separate 
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This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  of 
the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  hold- 
ing that  the  separate  estate  of  a  married  woman  was  applicable  to 
the  payment  of  a  demand  made  by  the  plaintiffs,  who  were  trustees 
under  a  creditor's  deed  executed  by  upholsterers,  named  John 
Burton  and  William  Watson,  in  respect  of  goods  sold  and  delivered 
to  her. 

The  bill  stated  that,  in  1849,  John  Burton  and  William  Watson, 
who  then  carried  on  business  in  partnership  at  Liverpool,  being 
acquainted  with  ttie  defendant,  Mrs.  Jane  Gallagher,  as  a  customer, 
and  having  ascertained  that  she  was  a  married  woman,  living  at 
Liverpool,  separate  from  her  husband,  who  was  residing  at  Man- 
chester, and  to  whom  she  was  in  the  habit  of  making  a  small 

*  495    allowance  for  his  support,  and  supposing,  therefore,  that  *  she 

estate.  The  decisions  in  the  State  of  New  York  approximate  somewhat  more 
nearly  to  the  English  rule,  but  with  some  important  qualifications.*^  See  Jaquea 
V.  Methodist  Episcopal  Church,  17  John.  648 ;  Dyett  9.  North  American  Coal 
Co.,  20  Wend.  370;  Gardner  v.  Gardner,  7  Paige,  112;  Curtis  v.  Engel.  2 
Sandf.  287 ;  Knowles  o.  McEamley,  10  Paige,  343 ;  Cruger  9.  Cruger,  5  Barb. 
227  ;  Vanderheyden  v,  Mallony,  1  Comst.  463.  In  the  above  case  of  Willard  v, 
Eastham,  16  Gray,  336,  the  Court  further  say:  **  We  think,  upon  mature  and 
full  consideration,  that  the  whole  doctrine  of  the  liability  of  her  separate  estate 
to  discharge  her  general  engagements  rests  upon  grounds  which  are  artificial, 
and  which  depend  upon  implications  which  are  too  subtle  and  refined.  Our 
conclusion  is,  that  when  by  the  contract  the  debt  is  made  expressly  a  charge 
upon  the  separate  estate,  or  is  expressly  contracted  upon  its  credit,  or  when  the 
consideration  goes  to  the  benefit  of  such  estate,  or  to  enhance  its  value,  then 
equity  will  decree  that  it  shall  be  paid  from  such  estate  or  its  income,  to  the 
extent  to  which  the  power  of  disposal  by  the  married  woman  may  go.  But 
where  she  is  a  mere  surety,  or  makes  the  contract  for  the  accommodation  of 
another,  without  consideration  received  by  her,  the  contract  being  void  at  law, 
equity  will  not  enforce  it  against  her  estate,  unless  an  express  instrument  makes 
the  debt  a  charge  upon  it.*'  See  Yale  v.  Dederer,  18  N.  Y.  266 ;  1  Lead.  Cas. 
in  £q.  (3d  Am.  ed.)  [394],  601,  notes  to  Hulme  9.  Tenant;  Lewin  Trusts 
(6th  Eng.  ed.),  642  et  seq.]  Manchester  r.  Sahler,  47  Barb.  166;  Johnson  v. 
Cummins,  1  Green  (N.  J.),  97;  Hutchinson  9.  Underwood,  27  Texas,  266. 
In  Rogers  v.  Ward,  8  Allen,  887,  it  was  decided  that  payment  of  a  bond,  given 
by  a  married  woman  for  the  price  of  land  conveyed  to  her,  to  her  sole  and 
separate  use,  may  be  enforced  out  of  her  separate  estate,  so  far  as  she  has  the 
light  of  disposal  thereof,  provided  that  no  effectual  remedy  exists  at  law.  And 
the  creditor  is  not  confined  to  collateral  security  held  by  him  for  the  bond.  In 
Willard  9.  Eastham,  16  Gray,  333,  334,  allusion  was  made  to  the  effect  of 
recent  legislation  in  Massachusetts  upon  the  liability  of  the  separate  estates 
of  married  women  for  their  debts. 
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had  separate  property,  were  in  the  habit  of  supplying  her  with 
goods  to  a  large  amount  on  credit. 

The  bill  stated  the  particulars  of  several  purchases  of  furniture 
by  her  from  Messrs.  Burton  &  Watson  ;  and  that  she  had  between 
1856  and  1858  paid  284Z.  10«.  towards  liquidation  of  her  account, 
but  that  she  refused  to  pay  the  balance  of  372Z.  2«.  6id.  The  bill 
further  stated,  that  on  February  13th,  1858,  Messrs.  Burton  & 
Watson  assigned  all  their  property  in  trust  for  their  creditors  to 
the  plaintiffs;  that  Mi-s.  Gallagher's  husband  having  died  on 
October  20th,  1858,  the  plaintiffs  had  brought  an  action  against 
her  as  his  executrix  de  son  tort  for  the  above  balance,  and  that  it 
was  then  ascertained,  and  was  the  fact,  that  a  deed  of  separation 
had  been  executed,  dated  the  16th  June,  1856,  and  made  between 
Mr.  and  Mrs.  Gallagher  of  the  first  part,  Mrs.  Gallagher  of  the 
second  part,  and  William  Seabrook  Chalkley,  one  of  the  defendants, 
a  trustee  for  her,  of  the  third  part.  That  by  this  deed,  after 
reciting  differences  between  her  and  her  husband,  in  consequence 
of  which  they  had  long  lived  separate  from  each  other,  and  that 
Mrs.  Gallagher  had  for  some  time  past  been  carrying  on  in  her 
own  name,  with  the  privity  and  assent  of  her  husband,  the  business 
of  a  wine  merchant  at  Liverpool,  and  that  they  had  agreed  to  live 
separately,  and  that  the  husband  should  execute  the  assignment, 
and  enter  into  the  covenant  therein  contained,  it  was  witnessed, 
that  Thomas  Gallagher  assigned  to  the  defendent  Ciialkley  all  and 
singular  the  money,  securities  for  money,  household  chattels,  stock 
in  trade,  and  personal  estate  which  the  said  Jane  Gallagher  had 
acquired,  and  which  were  then  in  her  custody,  or  in  the  custody 
of  any  person  or  persons  for  or  in  trust  for  her,  and  also  all  sums 
of  money  which  were  then  due  in  respect  of  the  said  trade 
or  business,  and  all  interest  due  or  thenceforth  *  to  grow  due  *  496 
upon  any  of  the  same  premises,  and  all  the  estate  and  inter- 
est of  him  the  said  T.  Gallagher,  of  and  in  the  said  premises 
respectively,  to  hold  the  same  premises  upon  the  trusts  thereby 
declared  for  converting  the  assigned  property  into  money,  and 
holding  the  same  and  the  produce  thereof  in  trust  for  such  person 
or  persons,  and  for  such  intents  and  purposes  as  Jane  Gallagher 
should,  notwithstanding  her  coverture,  appoint ;  and  in  default  of, 
and  until  such  appointment,  and  so  far  as  such  appointment  should 
not  extend,  in  trust  for  Mrs.  Gallagher  for  her  sole  and  separate 
use.     And  that  the  deed  contained  a  covenant  on  the  part  of  the 

[389] 


*  496  CASES  IN  CHANCEBY. 

husband  that  his  wife  might  live  separate  from  him,  and  carry  on 
any  trade  or  business  she  might  tliink  fit,  and  that  all  real  and 
personal  estate,  to  which  she  might  become  entitled,  should  be 
held  and  disposed  of  by  her  solely  as  she  might  think  fit ;  and  a 
covenant  by  the  defendant  Chalkley  to  indemnify  the  husband 
against  his  wife's  debts.  The  bill  stated  that,  upon  the  discovery 
of  this  deed,  the  action  was  discontinued. 

The  original  bill,  to  which  Mrs  Qallagher  and  Mr.  Chalkley  were 
defendents,  was  filed  in  April,  1859,  and  sought  payment  of  the 
balance  claimed  by  the  plaintiffs  out  of  Mrs.  Gallagher's  separate 
estate  under  the  deed  of  separation. 

On  the  7th  of  October,  1859,  Mrs.  Gallagher  executed  a  bill  of 
sale  of  that  date,  and  made  between  Mrs.  Gallagher  of  the  one 
part,  and  the  defendent  Chalkley  of  the  other  part,  whereby  Mrs- 
Gallagher  appointed,  granted,  and  assigned  to  the  defendant  Chalk- 
ley, all  the  furniture,  plate,  linen,  china,  goods,  chattels,  and  efiects 
in  certain  houses  specified  in  the  bill  of  sale,  being  all  the 
*497  property  comprised  in  the  separation  deed,  free  from  *the 
trusts  of  that  deed,  but  subject  to  redemption  on  repayment 
by  her  to  Chalkley  of  1390Z.  then  due  to  him  from  her,  and  of  any 
other  moneys  in  which  she  might  thereafter  become  indebted  to 
him. 

A  second  bill  of  sale  dated  the  29th  November,  1859,  was  after- 
wards executed  between  the  same  parties. 

Upon  these  bills  of  sale  being  set  up,  the  bill  was  amended  by 
stating  them,  and  charging  that  they  were  fraudulently  and  collu- 
sively  concerted  between  the  defendants  to  defeat  the  plaintiffs' 
equitable  rights. 

The  amended  bill  prayed,  that  the  bill  of  sale  might  be  declared 
fraudulent  and  void,  or  at  all  events  void  as  against  the  plaintiffs' 
claim  on  the  defendant  Jane  Gallagher's  separate  estate,  and  that 
the  alleged  debt  to  the  defendant  Chalkley  might  be  postponed  to 
the  plaintiffs'  claim,  and  for  a  declaration  that  the  plaintiffs  were 
entitled  to  be  paid  the  balance  of  372/.  2«.  6id.  with  interest,  and 
the  costs  of  the  suit,  out  of  such  parts  of  the  separate  estate  of  the 
defendant  Jane  Qallagher  as  were  comprised  in  the  deed  of  the 
16th  June,  1856,  and  subject  to  the  trusts  thereof,  or  out  of  any 
property  which  would  be  considered  in  equity  as  representing  the 
said  separate  estate,  and  for  a  direction  that  the  defendant  Chalk- 
ley might  pay  them  accordingly  out  of  such  separate  estate,  or  the 
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rents  and  profits  thereof,  and  that,  in  the  event  of  the  separate 
estatQ  proving  insufficient,  the  plaintiffs  might  be  declared  entitled 
to  be  paid  the  residue  out  of  any  other  properly  to  which  Jane 
Gallagher  was  entitled  for  her  separate  use  during  her  husband's 
lifetime ;  that  in  the  event  of  the  deficiency  of  her  separate  estate, 
and  if  she  should  appear  to  have  parted  with  any  portion  thereof, 
except  in  payment  of  a  separate  debt  incurred  by  her  when  covert, 
it  might  be  declared  that  she  was  personally  liable  to 
*  make  good  the  same ;  and  that  as  to  any  portion  made  *  498 
away  with  by  her,  with  the  concurrence  of  the  defendant 
Chalkley  after  notice  to  him  of  the  plaintiffs'  claim  (except  such 
parts  as  might  have  been  applied  for  such  separate  debts  as  afore- 
said), the  defendant  Chalkley  might  also  be  declared  personally 
liable ;  that,  if  necessary,  it  might  be  declared  that  Jane  Oallagher 
had  wrongfully  obtained  possession  of  the  property,  and  that  the 
plaintiffs  were  entitled  to  a  lien  thereon  for  the  amount  of  their 
claim,  in  priority  to  the  claim  of  the  defendant  Chalkley,  and  that 
he  might  be  declared  a  trustee  thereof  for  them,  and  for  an  injunc- 
tion and  a  receiver. 

During  the  pendency  of  the  suit  the  defendant  Chalkley  became 
bankrupt,  and  by  the  second  of  the  above  suits  his  assignees  were 
brought  before  the  Court. 

Afterwards  on  the  defendant  Jane  Gallagher  being  discharged 
under  the  provisions  of  the  Act  for  the  Relief  of  Insolvent  Debtors, 
and  all  her  estate  having  become  vested  in  Mr.  Sturgis,  he  was 
made  a  defendant  by  the  third  of  the  above  suits. 

By  the  decree  under  appeal,  dated  the  7th  May,  1860,  it  was  de- 
clared, that  the  separate  estate  of  Mrs.  Gallagher  at  the  time  of 
the  death  of  her  husband,  and  that  Mrs.  Gallagher  herself,  to  the 
extent  of  the  value  thereof  at  that  date,  were  respectively  liable  to 
the  debts  of  the  plaintiffs  and  the  other  separate  creditors  of  Mrs. 
Gallagher,  if  any,  in  proportion  to  their  respective  separate  debts ; 
but  that,  as  to  any  separate  debt  paid  or  satisfied  by  Mrs.  Gallagher 
since  the  20th  October,  1858,  the  day  of  the  death  of  her  husband, 
she  was  entitled  to  stand  in  place  of  the  creditors  or  creditor 
whose  debts  were  so  paid  or  satisfied  to  the  extent  *  of  such  *  499 
payment  or  satisfaction.  The  decree  further  declared,  that 
under  the  bill  of  sale  of  the  7th  October,  the  defendant  Chalkley 
took  no  higher  interest  in  the  separate  estate  of  Mrs.  Gallagher 
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suit  without  having  dealt  with  the  property.     Contracting  a  debt 
would  not  prevent  her  from  dealing  with  her  separate  estate. 

In  the  third  place,  the  effect  of  the  husband's  death  must  here 

be  regarded.    That  event  made  her  absolute  owner  of  the  property. 

The  trust  for  separate  use  was  at  an  end.    The  court  cannot 

♦  602    create  a  separate  estate  *  for  the  purpose  of  granting  execu- 

tion at  the  suit  of  a  general  creditor. 

They  also  referred  to  Field  v.  Sowle,  (a)  Aylett  v.  Aahtan.  (6) 

Mr.  Bardswell  appeared  for  the  assignees  of  the  defendant 
Chalkley,  made  parties  by  supplemental  order. 

Mr.  Little  (with  whom  was  Mr.  G.  M.  Giffard)^  for  the  plain- 
tiffs.—  Mrs.  Gallagher  has  no  ground  for  appealing,  being  with- 
out interest  in  the  question.  The  property  either  belongs  to  Mr. 
Chalkley's  assignees  or  to  the  plaintiffs  and  the  other  creditors. 
The  first  question  is,  whether  any  debt  was  contracted  for  which 
the  separate  estate  was  liable  ;  and  the  next,  whether  Mr.  Chalk- 
ley's  security  taken  after  the  institution  of  the  suit  has  defeated 
the  rights  of  the  creditors.  As  to  the  first  question,  there  is  no  such 
rule  as  that  a  contract  must  be  proved  referring  to  the  separate 
estate.  A  personal  engagement  is  suflScient,  especially  where,  as 
in  the  present  case,  the  husband's  circumstances  were  such  as 
to  exclude  all  possible  contemplation  of  his  liability.  Heail^y 
V.    Thomas,  ((?)  Bullpin    v.    Clarke,  (d)    Hulme    v.    Tefiant,  (e) 

(a)  4  Ru88.  112.  (e)   15  Yes.  596. 

(5)  1  Myl.  &  Cr.  105.  (d)  17  Vee.  365. 

(e)  1  Bro.  C.  C.  15.  The  following  is  an  extract  from  the  Registrar's 
book :  — 

Martha  Hulme,  widow,  plaintiff.  Richard  Tenant  and  Frances  his  wife,  and 
Thomas  Watson,  defendants. 

Monday,  14  December,  1778. 

Whereas  Mr.  Mansfield  and  Mr.  Kenyon,  of  counsel  for  the  plaintiff,  this  day 
came  and  offered  divers  reasons  unto  the  Right  Honorable  the  Lord  High 
Chancellor  of  Great  Britain,  that  the  minutes  made  on  the  hearing  of  this  cause 
on  the  28th  day  of  July  last  may  be  varied,  by  directing  that  an  account  may  be 
taken  of  all  sums  of  money  arising  by  sale  of  any  part  of  the  estate  and  premises 
which  were  in  mortgage  to  the  defendant  Thomas  Watson  and  Gilbert  Watson, 
deceased,  for  securing  the  repayment  of  the  sum  of  10002.  and  interest,  part  of 
the  separate  estate  of  the  defendant  Frances  Tenant,  received  by  the  defendant 
Thomas  Watson,  or  by  any  other  person  by  his  order  or  for  his  use,  and  how 
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*  Owens  V.  Dickenson^  (a)  Wright  v.  Chard,  (h)  Vaughan  v.    *  608 
Vanderstegen,  (<?)  Clive  v.  Carew.  ((Z)    Nor  is  the  transac- 
tion altered  by  the  circumstance  of  the  husband  having  in  this 
caa0  died  in  his  wife's  lifetime.     Field  v.  Sowle,  (e)  Heatley 
V.  Thomas,  (^r)    There  being  then  *  an  engagement  which    *  504 

» 

the  same  has  been  from  time  to  time  applied  and  dispoted  of,  and  also  that  the 

Master  may  inquire  whether  the  said  defendant  Frances  Tenant  hath  any  other 
and  what  separate  estate,  and  how  the  same  hath  been  from  time  to  time  dis- 
posed of;  in  the  presence  of  Mr.  Selwyn  of  counsel  for  the  defendant  Frances 
Tenant,  and  Mr.  Lloyd  of  counsel  for  the  defendant  James  Watson :  Where^ 
upon*,  and  upon  hearing  what  was  alle^d  by  the  counsel  for  the  said  parties, 
and  the  defendant  Frances  Tenant,  by  her  counsel,  proposing  to  pay  unto  the 
plaintiff  the  interest  due  on  his  bond  in  the  pleadings  mentioned  on  or  before 
the  25th  day  of  January  next,  and  the  plaintiff,  by  his  counsel,  consenting  on 
such  payment  thereof  by  the  time  aforesaid  to  accept  the  same  without  costs, 
his  Lordship  doth  order  that  the  said  defendant  do  pay  such  principal  and 
interest  to  the  plaintiff  by  the  time  aforesaid ;  but  in  default  thereof  he  doth 
order  that  the  minutes  of  the  2Sth  day  of  July,  1778,  be  varied  by  directing  that 
an  account  be  taken  of  all  sums  of  money  arising  by  will  of  any  part  of  the 
estate  and  premises  which  were  in  mortgage  to  the  said  defendant  Jamee 
Watson  and  to  the  said  Gilbert  Dixon  deceased,  for  securing  the  repayment  of 
the  sum  of  10002.  and  interest,  part  of  the  separate  estate  of  the  said  defendant 
Frances  Tenant,  received  by  the  said  defendant  Thomas  Watson,  or  by  any 
other  person  or  persons  by  his  order  or  for  his  use,  and  how  the  same  has  been 
from  time  to  time  applied  and  disposed;  and  also  that  the  Master  inquire 
whether  the  said  defendant  Frances  Tenant  hath  any  other  and  what  separate 
estate,  and  how  the  same  hath  been  from  time  to  time  disposed  of. 

(a)  Cr.  &  Ph.  48.  (d)  1  J.  &  H.  199. 

(6)  4  Drew.  673.  («)   4  Rnss.  112. 

(c)   2  Drew.  166. 

(g)  15  Ves.  596.    The  following  is  an  extract  from  the  Registrar's  book :  — 

Ann  Heatley,  plaintiff.  John  Thomas,  William  Cousins,  Leonard  Currie, 
Benjamin  Shaw,  Samuel  Kent,  James  Willes,  and  John  Willes,  defendants. 

18th  March.  1807. 

His  Honor  doth  order  and  decree  that  it  be  referred  to  Mr.  Morris,  one  of 
the  Masters  of  this  Court,  to  take  an  account  of  what  remained  due  to  the  plain- 
tiff for  principal  and  interest  on  the  bond  in  the  pleadings  mentioned,  and  to 
tax  her  her  costs  of  this  suit,  and  his  honor  doth  declare  that  the  estates  of  the 
defendants  James  Willes  and  of  William  Johnson  deceased,  and  the  separate 
estate  of  Sarah  Johnson  deceased,  in  the  pleadings  mentioned,  were  jointly  and 
severally  liable  to  pay  the  principal  and  interest  on  the  plaintiff's  bond,  and 
that  the  separate  estate  of  the  said  Sarah  Johnson  is  now  liable  to  pay  so  much 
of  what  shall  be  reported  due  to  the  plaintiffs  as  shall  not  be  recovered  from  the 
estate  of  the  said  James  Willes,  the  said  Sarah  Johnson  having  given  a  bond 
to  the  said  William  Johnson,  her  late  husband,  to  indemnify  him  against  the 
plaintiffs  demand :   And  it  is  ordered  that  the  same  be  answered  out  of  her 
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March  15. 

*  607       *Thb  Lord  Justice  Knight  Bruce. — Previously  to  the 

year  1856,  and  in  that  year,  a  married  woman  living  at 
Liverpool  apart  from  her  husband  purchased  goods  on  several  occsr 
sions  from  a  firm  of  upholsterers  there.  She  bought  the  goods  on 
credit,  and  from  time  to  time  paid  them  sums  of  money  on  account ; 
by  which  means  all  the  goods  that  she  bought  before  1856  were 
within  a  mere  trifle  paid  for,  and  those  bought  in  that  year  were 
in  part  paid  for,  but  in  respect  of  the  last  (those  purchased  in 
1866)  there  remained  and  still  remains  a  considerable  sum  (amount- 
ing to  several  hundred  pounds)  unsatisfied.  To  recover  which 
last-mentioned  sum  this  suit  was  instituted  by  the  assignees  of  the 
estate  of  the  sellers,  from  whom  the  purchaser  did  not  obtain  any 
of  the  goods  by  means  of  any  fraud  or  deception.  The  sellers 
were  aware  from  the  commencement  of  their  dealings  with  the 
purchaser,  and  throughout,  of  the  fact  of  h6r  being  a  married 
woman  living  apart  from  her  husband,  whose  home  seems  to  have 
been  all  along  at  Manchester,  and  her's  continually  at  Liverpool. 
He  was  maintained  in  part,  if  not  wholly,  by  means  of  an  allow- 
ance which  she  made  him,  nor  was  he  in  any  manner  liable  for  the 
price  or  value  of  the  goods,  or  any  part  of  it.  In  every  sense  a 
stranger  to  the  transactiofts  which  have  been  mentioned,  he  died 
in  the  year  1868,  before  the  commencement  of  the  suit.  His  wife, 
a  defendant  before  us,  did  not  become  indebted  for  the  goods  or 
their  price  or  value,  for  she  was  incapable  of  any  such  contract 
during  the  marriage,  and  she  did  not  so  contract  after  his  death ; 
and  if  she  had  never  been  a  married  woman,  and  the  other  facts 
had  been  as  they  were,  she  would  not  have  become  indebted  to  the 
furnishers  of  the  goods  or  the  plaintififs,  upon  a  written  contract,  or 
otherwise  than  simply  and  merely  for  the  price  or  value  of  goods 
sold  and  delivered. 

bankt  and  that,  oat  of  money  to  paid  in,  the  tabsequent  costs  to  solicitors  should 
be  paidf  and  that  in  case  the  money  so  to  arise  should  not  be  sufficient  for 
payment  of  the  principal  of  testatriz^s  debts,  the  Master  was  to  apportion  the 
residue  of  the  money  to  arise  from  such  sale  as  aforesaid  (after  pajrment  there- 
out of  the  costs  to  be  taxed  as  aforesaid),  and  also  a  sum  of  45 U.  9s,  1<I., 
together  with  any  cash  in  the  bank  or  to  be  paid  into  bank  in  the  cause,  or  to 
be  received  for  dividends  ratably  among  the  several  creditors  named  in  third 
schedule  to  the  report  according  to  the  amount  of  the  principal  of  the  said  debts 
tfiesein  set  forth. 
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*  It  happened,  that  in  the  year  1856,  previouslj  to  the  *  508 
transactions  already  mentioned  of  that  year,  the  lady,  Jane 
Gallagher  by  name,  acquired  by  means  of  a  settlement  some  prop- 
erty for  her  separate  use,  and  the  object  of  the  present  litigation 
is  to  subject  that  property  to  the  payment  of  the  price  of  the  goods 
bought  in  that  year,  so  far  as  unpaid.  If  for  this  purpose  it  was 
necessary  for  the  plaintiffs  to  prove  a  specific  or  an  express  mort- 
gage or  appointment,  direction,  agreement,  or  declaration  upon  the 
part  of  Mrs.  Gallagher,  charging  or  purporting,  professing,  prom- 
ising, or  contracting  to  charge  her  separate  property  or  part  of  it, 
the  case  of  the  plaintiffs  has,  I  think,  wholly  failed.  For  in  this 
respect  the  documentary  eyidence  is  none,  and  the  other  evidence 
(if  writing  be  assumed  to  be  unnecessary)  appears  to  me  too 
yague,  too  weak,  and  too  thoroughly  unsatisfactory  to  be  of  any 
weight  or  account.  The  case  of  the  plaintiffs,  therefore,  if  it  can 
be  supported  at  all,  must  in  my  judgment  rest  on  the  mere  fact, 
that  when  the  defendant,  Mrs.  Galli^her  bought  the  goods  of  1856 
she  was  a  married  woman,  having  separate  property  and  living 
apart  from  her  husband,  who,  a  stranger  to  the  purchase,  was  not 
liable  wholly  or  partially  for  the  goods,  or  their  price  or  value. 
Such  a  state  of  circumstances,  whether  the  sellers  when  selling 
were  aware  or  unaware  that  she  had  property  settled  to  her  sepa- 
rate use,  was  and  is  in  my  judgment  insufficient  to  charge  her  or  it, 
and  I  think  the  bill  should  stand  dismissed. 

The  Lord  Justicb  Tubnbr. — This  appeal  from  the  Duchy 
Court  of  Lancaster  brings  before  us  questions  of  great  importance 
as  to  the  rights  and  remedies  of  the  creditors  of  married  women 
against  their  separate  estates,  all  the  cases  supposing,  as  was 
•  observed  by  Lord  Cottenham,  in  Owens  v.  JHckentany  (a)  ♦  509 
that  married  women  having  such  estates  can  have  creditors 
also. 

Before  entering  into  the  facts  of  the  case  it  may  be  as  well  to 
consider  the  nature  and  extent  of  the  rights  and  remiedies  of  such 
creditors,  as  established  by  the  decisions  of  the  Courts  of  Equity, 
or  by  conclusions  which  may  fairly  be  drawn  from  those  decisions. 
It  is  to  be  observed  in  the  first  place  that  the  separate  estate, 
against  which  these  rights  and  remedies  exist  and  are  to  be 

(a)  Cr.  &  Fh.  M. 
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enforced,  is  the  creature  of  Courts  of  Equity,  and  that  the  rights 
and  remedies  themselves,  therefore,  can  exist  and  be  enforced  in 
those  Courts  only.  The  Courts  of  Law  recognize  in  married 
women  no  separate  existence,  no  power  to  contract,  and,  except 
for  some  collateral  and  incidental  purposes,  no  possession  or  enjoy- 
ment of  property  separate  and  apart  from  their  husbands.  They 
deny  to  married  women  both  the  power  to  contract  and  the  power 
to  enjoy.  Courts  of  Equity  on  the  other  hand  have,  through  the 
medium  of  trusts,  created  for  married  women  rights  and  interests 
in  property,  both  real  and  personal,  separate  from  and  independent 
of  their  husbands.  To  the  extent  of  the  rights  and  interests  thus 
created,  whether  absolute  or  limited,  a  married  woman  has,  in 
Courts  of  Equity,  power  to  alienate,  to  contract,  and  to  enjoy ;  in 
fact,  to  use  the  language  of  all  the  cases  from  the  earliest  to  the 
latest,  she  is  considered  in  a  Court  of  Equity  as  a  feme  sole  in 
respect  of  property  thus  settled  or  secured  to  her  separate  use.  It 
is  from  this  position  of  married  women,  and  from  the  rights  and 
powers  incident  to  it,  that  the  claims  of  creditors  against  separate 

estates  of  married  women  have  arisen. 
*  510       *  It  has  not,  so  far  as  I  am  aware,  ever  been  disputed 

that  married  women  may  incumber  their  separate  estates 
by  mortgage  or  charge.  When  any  question  has  arisen  on  such 
securities,  the  question  has  been,  not  on  the  right  to  create  the 
security,  but  upon  the  circumstances  under  which  it  has  been 
created,  as  in  Mores  v.  Huishy  (a)  a  case  which  I  take  to  have  been 
decided  wholly  upon  the  circumstances.  Again,  there  are  very 
many  cases,  of  which  Norton  v.  2VmW,  (6)  Stanford  v.  Mar- 
%hall^(c)  Peacock  v.  Monk^(d)  Hulme  v.  2fena?ii,  (e)  Dillon  y. 
Qrace^  (^)  HeaUey  v.  Thoma9^  (K)  Bvllpin  v.  Clarke^  (i )  Field  v. 
Sowhy  (A)  and  Stuart  v.  Lord  Kirkwall^  (I)  are  some,  which  have 
established  that  the  bonds,  bills  of  exchange,  and  promissory  notes 
of  married  women  are  payable  out  of  their  separate  estates.^    There 

(a)  6  Ves.  692.  (c)   2  Atk.  68. 

(6)  2  P.  Wms.  144.  {d)  2  Ves.  Sen.  190. 

(e)   1  Bro.  C.  C.  16 ;  and  see  anUt  p.  502,  note  (e). 
{g)  2  Sch.  &  Lef.  456. 

(A)  15  Yes.  596;  and  see  canie^  p.  503,  note  (^). 
(i)   17  Ves.  365.  (0  8  Madd.  887. 

(ife)  4  Russ.  112. 

>  See  Willard  o.  Eastbam,  15  Gray,   334»   835;  Lewin  Trusts  (5th  £ng. 
ed.),  541,  542 ;  Perry  Trusts,  §  657. 
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has,  indeed,  been  much  question  as  to  the  mode  in  which  these 
instruments  take  effect  against  the  separate  estate,  a  point  to  which 
I  shall  presently  advert,  but  that  in  some  mode  or  other  they  take 
effect  against  it,  cannot  upon  the  authorities  be  denied.  It  has 
been  a  more  disputed  and  is  a  more  doubtful  question  whether  the 
separate  estates  of  married  women  are  liable  for  their  general 
engagements,  such  as  tradesmen's  bills  and  claims  of  that  descrip- 
tion. Looking  at  this  question  without  reference  to  authorities,  it 
is  difficult  to  see  upon  what  ground  debts  of  this  class  can  be  dis- 
tinguished from  debts  of  the  class  to  which  I  have  last  referred, 
what  distinction  there  can  for  this  purpose  be  between  debts  by 
specialty  and  debts  by  simple  contract,  and  still  more,  what 
distinction  tliere  can  be  between  simple  *  contract  debts  of  *  511 
different  descriptions ;  and  if  no  sound  distinction  can  be 
drawn  between  the  different  classes  of  debts,  the  authorities  which 
apply  to  the  one  class  must,  as  it  should  seem,  govern  the  other. 
I  may  add,  too,  that  the  cases  which  have  been  most  adverse  to 
the  separate  estates  of  married  women  being  affected  by  their  gen- 
eral engagements  do  not  seem  to  me  to  furnish  any,  or  at  all  events 
any  satisfactory,  grounds  on  which  a  distinction  between  the  dif- 
ferent classes  of  debts  can  be  vested,  or  explain  on  what  it  can 
proceed. 

With  reference  to  the  authorities  upon  this  question,  the  case 
of  Bulme  v.  Tenant  (a)  may  well  be  considered  as  a  resting-place. 
Before  the  decision  of  that  case,  there  were  not,  so  far  as  I  have 
been  able  to  find,  many  authorities  bearing  distinctly  upon  this 
question.  The  case  of  Kenge  v.  DelaveUlj  (6)  rather  suggests  that 
the  creditors  might,  than  decides  that  tb^y  would,  have  a  claim 
against  the  separate  estate.  In  Clerk  v.  Miller,  (e)  the  wife  by 
her  answer  had  submitted  to  pay ;  but  it  is  to  be  observed,  that 
the  only  doubt  suggested  by  the  Court  in  that  case  was,  whether, 
upon  a  mere  parol  promise  to  pay  tradesmen,  the  wife's  lands 
could  be  subjected  to  liability ;  no  doubt  is  suggested  but  that  her 
personal  estate  would  be  liable.  In  Hvlme  v.  Tenant,  (a)  how- 
ever, it  was  distinctly  laid  down  by  Lord  Bossltn,  that  the  sepa- 
rate estates  of  married  women  were  liable  for  their  general 
engagements.    This  case  was  followed  by  The  Dyke  of  Bolton  v. 

(a)  1  Bro.  C.  C.  15 ;  and  see  ante,  p.  502,  note  (e). 
(6)  1  Vem.  326.  (c)  2  Atk.  879. 
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WiniamSj  (a)  which  has  been  relied  on  in  some  of  the  subsequent 

eases  in  support  of  the  position,  that  the  separate  estate  is  not 

liable  fqr  general  engagements,  but  on  examining  that  case 

*  512    it  does  not  seem  to  *  me  at  all  to  have  decided  the  question. 

It  was  a  bill  of  interpleader  filed  by  the  Duke  of  Bolton, 
whose  estate  was  charged  with  an  annuity,  against  the  annuitant 
and  other  parties  to  whom  the  annuitant  had  granted  other  annu- 
ities :  it  was  held,  that  the  annuities  thus  granted  were  void  by 
the  statute,  and,  which  is  by  no  means  unimportant,  that  the 
grantees  of  the  void  annuities  had  no  lien  or  charge  upon  the 
annuity  charged  on  the  estate.  There  was  no  question,  therefore, 
before  the  Court  as  to  the  arrears  of  that  annuity.  It  is  true  that 
there  are  dicta  to  be  found  in  that  case  as  to  the  married  woman 
not  being  liable  to  repay  the  consideration  money,  but  then  it  must 
be  remembered  that  the  right  to  recover  the  consideration  money 
for  a  void  annuity  proceeds  upon  an  implied  assumpsit  which  the 
law  raises  independently  of,  and  indeed  in  opposition  to,  the  actual 
contract,  and  it  may  well  be  that  a  Court  of  Equity  would  not 
follow  the  law  to  that  extent,  although  it  would  hold  the  separate 
estate  liable  for  the  married  woman's  actual  engagements.  That 
the  decision  was  not  intended  to  impugn  the  doctrine  laid  down 
in  Hulme  v.  Tenant  (&)  is,  I  think,  clear,  for  in  Milnes  v.  Busk,  (e) 
I  find  the  same  learned  judge  who  decided  the  case  of  The  Duke 
of  Bolton  V.  WiUiams  (a)  expressing  himself  thus  as  to  the  liabilites 
of  married  women  having  separate  estates,  ^^  as  to  all  her  debts 
and  engagements,  with  regard  to  that  she  shall  be  answerable  as 
a  feme  soleJ* 

Passing  by  the  case  of  Whistler  r.  Newman,  {d)  which  seems 
to  have  proceeded  on  the  ground  of  a  counter  equity  in  the  mar- 
ried woman  against  the  trustees,  and  the  case  of  Mares  v. 

*  513    Suish,  (jr)  to  which  I  *  have,  already  adverted,  we  come  to 

the  very  important  case  of  Jones  v.  Sarris,  (jc/)  in  which 
Lord  Eldon,  referring,  as  I  presume,  to  Whistler  v.  Neumtan  {d) 
and  Mores  v.  Huish,  (JC)  or  perhaps  to  Soekett  v.  Wray,  (t) 
speaks  of  the  doctrine  in  Hulme  v.  Tenant^  (6)  that  a  married 

(a)  4  Bro.  C.  C.  297 ;  2  Ves.  Jr.  188. 
\h)  1  Bro.  C.  C.  16 ;  and  see  cmU,  p.  502,  note  {t), 
(c)  2  Ves.  Jp.  498.  {g)  9  Ves.  498. 

{d)  4  Ves.  129.  (A)  6  Ves.  693. 

(0  6  Ves.  692.  (t)   4  Bro.  O  C.  488. 
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woman  may  charge  her  separate  estate  in  other  forms  than  those 
prescribed  by  the  instrument  creating  the  estate  as  having  been 
shaken,  and  expresses  a  doubt  whether,  because  a  man  contracts 
with  a  married  woman,  the  Court  would  consider  him  in  all  events 
as  contracting  with  her  in  respect  of  her  separate  estate,  and  ulti- 
mately decided  that  the  consideration  paid  to  a  married  woman  in 
respect  of  an  annuity  void  by  the  statute  could  not  be  recovered 
from  her  separate  estate.  It  is  to  be  remembered,  however,  that 
in  that  case  the  attempt  was  to  charge  the  separate  estate  under 
the  same  circumstances  in  which  the  right  to  charge  it  had  been 
denied  in  Duke  of  Bolton  v.  WtUiams^  (a)  and  that  Lord  Eldon 
did  not  intend  in  Joiies  v.  HarrU,  (6)  to  impugn  the  decision  in 
ffulme  V.  Tenanty  (e)  by  throwing  the  great  weight  of  his  opinion 
into  the  scale  against  it,  may,  I  think,  be  fairly  collected  from 
what  fell  from  him  in  the  case  of  Parkes  v.  White,  (rf)  in  which 
case,  if  I  have  rightly  understood  his  observations,  he  rather  com- 
plains of  the  decision  in  Whidler  v.  Newman  (e)  as  not  having 
been  in  conformity  witb  the  earlier  authorities. 

Since  the  case  of  Jones  v.  Harris,  (by  there  is  not,  so  far  as  I 
am  aware,  any  case  opposed  in  any  degree  to  the  doctrine 
of  the  separate  estate  being  liable  for  *  general  engage-  *  514 
ments,  except  the  case  of  Aguilar  v.  Aguilar,  (g)  which 
followed  Jone%  v.  Harris,  (6)  and  the  dicta  of  Sir  John  Leach  in 
OreaUey  v.  Noble,  (K)  and  Stuart  v.  Lord  Kirkwall,  (i)  and,  on 
the  contrary,  the  cases  of  Murray  v.  Barlee,  (h)  Owens  v.  Dicketir 
son,  (I)  Burke  v.  Taite,  (m)  Vaughan  v.  Vanderstegen,  (n)  and 
Wright  V.  Chard  (o)  contain  very  decisive  dicta  in  favour  of  such 
liability. 

The  weight  of  authority,  therefore,  seems  to  me  to  be  in  favour 
of  the  liability.  I  think,  too,  that  the  principle  on  which  all  the 
cases  proceed,  that  a  married  woman  in  respect  of  her  separate 
estate  is  to  be  considered  as  a  feme  sole,  is  also  in  favour  of  it ; 


(a)  4  Bro.  C.  C.  297 ;  2  Ves.  Jr.  138. 
(6)  9  Ves.  493. 

(c)  1  Bro.  t;.  C.  15;  and  see  ante,  p.  602,  note  (e). 

(d)  11  Ves.  209.  (k)  3  MyL  &  K.  209. 
(«)  4  Ves.  129.  (0   Cr.  &  Ph.  48. 

Ig)  6  Madd.  414.  (m)  19  Ir.  £q.  &  Law  Rep.  467. 

(A)  3  Madd.  79.  (n)  2  Drew.  165,  289,  863,  408. 

(0   3  Madd.  387.  (o)  4  Drew.  673. 

[408] 


*  514  CASES  IN  CHANCERY. 

and  upon  the  whole,  therefore,  I  have  come  to  the  conclusion  that 
not  only  the  bonds,  bills,  and  promissory  notes  of  married  women, 
but  also  their  general  engagements,  may  affect  their  separate 
estates,  except  as  the  Statute  of  Frauds  may  interfere  where  the 
separate  property  is  real  estate. 

I  am  not  prepared,  however,  to  go  the  length  of  saying  that  the 
separate  estate  will,  in  all  cases,  be  affected  by  a  mere  general 
engagement.  The  cases  of  Jones  v.  Harris  (a)  and  AguUar  v. 
Affuilar  (6)  show  that  the  engagement  which,  if  the  married 
woman  was  a  feme  nole^  the  law  would  create  for  repayment  of 
the  consideration  of  a  void  annuity  would  not  affect  it.  It 
seems  to  follow,  that  to  affect  the  separate  estate  there 

*  515    *  must  be  something  more  than  the  mere  obligation  which 

the  law  would  create  in  the  case  of  a  single  woman.  What 
that  something  more  may  be  must,  I  think,  depend  in  each  case 
upon  the  circumstances.  What  might  affect  the  separate  estate 
in  the  case  of  a  married  woman  living  separate  from  her  husband 
might  not,  as  I  apprehend,  affect  it  in  J;he  case  of  a  married 
woman,  living  with  her  husband.  What  might  bind  the  separate 
estate,  if  the  credit  be  given  to  the  married  woman,  would  not,  as 
I  conceive,  bind  it  if  the  credit  be  not  so  given.  The  very  term 
^'  general  engagement,"  when  applied  to  a  married  woman,  seems  to 
import  something  more  than  mere  contract,  for  neither  in  law  nor 
in  equity  can  a  married  woman  be  bound  by  contract  merely. 
Ayleit  v.  ABhtan.  (c) 

According  to  the  best  opinion  which  I  can  form  of  a  question  of 
BO  much  difficulty,  I  think  that,  in  order  to  bind  the  separate 
estate  by  a  general  engagement,  it  should  appear  that  the  engage- 
ment was  made  with  reference  to  and  upon  the  faith  or  credit  of 
that  estate,  and  that  whether  it  was  so  or  not  is  a  question  to  be 
judged  of  by  this  Court  upon  all  the  circumstances  of  the  case.^ 
Lord  Langdale,  addressing  himself  to. this  question  in  Tidleit  v. 
Armstrong  J  (d)  expresses  himself  thus :  — 

(a)  9  Ves.  498.  (c)   1  Myl.  &  Cr.  105. 

(6)  5  Madd.  414.  (d)  4  Beav.  319. 

'  This  is  quoted  as  a  statement  of  the  true  principle  by  Mr.  Lewin  Trusts 
(5th  Eng.  ed.),  546 ;  Peny  Trusts,  §  659 ;  Butler  o.  Cumpston,  L.  R.  7  £q.  20, 
21 ;  Matthewman's  Case,  L.  R.  8  £q.  781.  The  extent  to  which  this  rule  has 
been  adopted  or  rejected  in  the  United  States  is  stated,  and  the  cases  cited,  by 
Mr.  Perry,  in  his  work  on  Trusts  S§  660,  661. 
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^'  It  is  perfectly  clear  that  when  a  woman  has  property  settled  to 
her  separate  use,  she  may  bind  that  property  without  distinctly 
stating  that  she  intends  to  do  so.  She  may  enter  into  a  bond,  bill, 
promissory  note,  or  other  pbligation,  which,  considering  her  state 
as  a  married  woman,  could  only  be  satisfied  by  means  of  her 
separate  estate,  and  therefore  the  inference  is  conclusive  that 
there  was, an  intention,  and  a  clear  one,  on  her  part  that 
her  separate  estate,  which  would  be  the  only  means  *  of  *  516 
satisfying  the  obligation  into  which  she  entered,  should  be 
bound.  Again,  I  apprehend  it  to  be  clear  that  where  a  married 
woman  having  separate  estate,  but  not  knowing  perfectly  the 
nature  of  her  interest,  executes  an  instrument  by  which  she  plainly 
shows  an  intention  to  bind  the  interest,  which  belongs  to  her, 
then,  though  she  may  make  a  mistake  as  to  the  extent  of  the  estate 
vested  in  her,  the  law  will  say  that  sucli.  estate  as  she  may  have 
shall  be  bound  by  her  own  act.  But  in  a  case  where  she  enters 
into  no  bond,  contract,  covenant,  or  obligation,  and  in  no  way 
contracts  to  do  any  acti  on  her  part  where  the  instrument  which 
she  executes  does  not  purport  to  bind  or  to  pass  any  thing  what- 
ever that  belongs  to  her,  and  where  it  must  consequently  be  left 
to  mere  inference  whether  she  intended  to  affect  her  estate  in  any 
manner  or  way  whatever,  the  case  is  entirely  different  either  from 
the  case  where  she  executes  a  bond,  promissory  note,  or  other 
instrument,  or  where  she  enters  into  a  covenant  or  obligation  by 
which  she,  being  a  married  woman,  can  be  considered  as  binding 
her  separate  estate." 

And  Lord  Redesdalb,  in  Dillon  v.  Qrace^(a)  puts  the  case 
much  in  the  same  point  of  view,  and  although  these  cases  may 
not  have  had  reference  to  mere  general  engagements,  I  think  they 
have  an  important  bearing  upon  the  question  as  to  the  effect  of 
such  engagements. 

The  separate  estates  of  married  women  being  thus  far  bound  by 
their  debts,  obligations,  and  engagements,  it  has  next  become  a 
question  how  far  those  debts,  obligations,  and  engagements  affect 
the  corpvs  of  the  property,  where  the  married  woman  has  a  limited 
interest  only,  as  for  instance  a  life-estate  with  a  power  of 
appointment.  The  cases  on  this  subject  may,  as  it  *  seems  *  517 
to  me,  well  be  classed  under  three  heads :  1st,  where  the 

(a)  2  Sch.  &  Lef.  456. 
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power  of  appointment  has  been  general,  by  deed  or  writing  or  hy 
will ;  2d,  where  it  has  been  by  will  only  and  the  power  has  been 
exercised,  and  8d,  where  there  has  been  a  limitation  in  default  of 
appointment  and  the  power  has  not  been  exercised.  In  cases  fall- 
ing under  the  third  class  there  cannot,  as  it  seems  to  me,  be  any 
reasonable  doubt  that  the  debts  and  engagements  of  the  married 
woman  cannot  preyail  against  the  parties  entitled  in  default  of 
appointment,  and  the  case  of  Nail  v.  Punter  (a)  impliedly  decides 
that  point.  In  cases  falling  under  the  second  class,  where  the 
power  of  appointment  is  by  vrill  only  and  has  been  exercised,  but 
not  for  creditors,  the  authorities  do  not  appear  io  me  to  be  consist- 
ent In  Norton  v.  Turvill,  (6)  as  explained  in  Socket  v.  TFray,  (c) 
the  exercise  of  the  power  by  the  will  of  the  married  woman  seems 
to  have  been  held  to  let  in  a  bond  creditor  against  the  appointees 
under  the  will ;  and  in  Hughes  y.  Wells  (d)  1  seem  to  have  inti- 
mated that  this  might  be  the  effect  of  the  exercise  of  the  power,  as 
in  other  cases  of  the  exercise  of  the  general  power  of  appointment 
by  will,  and  certainly  not  upon  the  ground  that  power  is  property. 
But  the  Yice-Chancellor  Kindebsley,  in  whose  judgment  I  have 
quite  as  much  confidence  as  in  my  own,  seems  to  have  dis- 
sented from  Hughes  v.  Wells  (rf)  in  the  case  of  VaugJian  v.  Vanr 
derstegen^  («)  and  I  observe  that  Sir  Wiluah  Grant  has  treated 
the  point  as  doubtful  in  Heatley  v.  Thomas.  (J)  I  say  no  more, 
therefore,  upon  this  point  than  that  it  may  be  considered  as  open. 
But  in  cases  falling  under  the  first  class,  where  the  power  of 
appointment  has  been  by  deed  or  writing  or  will,  the  Courts 

*  618  ♦  have  certainly  held  the  corpus  of  the  property  to  be  sub- 

ject to  the  debts  and  engagements  of  the  married  woman. 
Allen  V.  Papworthy  (A)  Hulme  v.  Tenaniy  (t)  Heatley  v. 
Thomas^  (g)  although  it  is  to  be  observed  that  during  the  life  of 
the  married  woman  the  Court  has  never  gone  further  than  to  affect 
the  limited  interest:  Hulme  v.  Tenant^  (i)  Field  v.  Sowle,  (t) 
There  has  been  much  question  in  the  cases  on  what  grounds  the 
Court  has  thus  subjected  the  corpus  of  the  property  to  the  debts. 
In  most,  if  not  all,  of  these  cases  the  liability  of  the  corpus  has 

(a)  6  Sim.  666.  (g)  16  Ve».  696. 

(6)  2  P.  Wm8.  144.  (A)  1  Ves.  Sen.  168. 

(c)  4  Bro.  C.  C.  488.  (i)   1  Bro.  C.  C.  16. 

(d)  9  Hare,  749.  (k)  4  Buss.  112. 
(0  2  Drew.  166. 
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been  pat  upon  the  ground  that  the  instruments  by  which  the  debt 
was  created  or  secured  operated  as  executions  of  the  power  of 
appointment,  but  it  seems  clear  that  such  instruments  cannot 
operate  as  appointments  in  the  strict  sense  of  the  term.  They  do 
not  take  effect  according  to  their  priorities.  They  create  no  lien 
or  charge.  Eulme  v.  Tenant^  (a)  Duke  of  Bolton  v.  Williams^  (6) 
Fidd  V.  Sowhy  (e)  Owen$  v.  Dickemon.  (d)  Lord  Cottenham 
in  the  last  of  these  cases,  after  giving  his  opinion  that  transac- 
tions of  this  description  have  no  resemblance  to  the  execution  of 
powers,  has  said  that  what  they  are  it  is  not  easy  to  define,  and 
no  doubt  there  is  much  difiiculty  in  defining  them.  Pehaps  the 
nearest  approach  to  a  definition  of  them  may  be  that  they  are 
transactions  which  create  a  debt  payable  out  of  the  separate 
estate,  and  out  of  that  estate  only,  and  which  in  that  sense,  but  in 
that  sense  only,  have  the  character  of  appointments,  and  this, 
perhaps,  is  what  Sir  John  Leach  may  have  meant  in  Field  v. 
Sowhy  (c)  where  he  speaks  of  the  Court  acting  on  the  security  of 
the  wife,  not  as  an  agreement  to  charge  her  separate  prop- 
erty, but  as  an  equitable  *  appointment.  In  addition  to  *  519 
what  has  been  said  in  the  cases  with  reference  to  such 
transactions  taking  effect  as  appointments,  I  may  observe  that  it 
is  difiicult  to  see  why,  if  they  do  so  take  effect,  the  creditors 
should  not  be  entitled  to  immediate  payment  out  of  the  corpuB^ 
although  it  has  been  uniformly  held  that  they  have  no  such  right. 
With  reference  to  these  questions  of  payment  out  of  the  capital, 
through  the  mediun  of  the  exercise  of  powers,  it  may  be  as  well  to 
observe  that  if  the  doctrine  as  to  these  transactions  taking  effect 
as  executions  of  powers  is  to  be  maintained  at  all,  there  may  be  a 
material  distinction  between  bonds,  bills,  and  promissory  notes  and 
mere  general  engagements,  for  it  would  be  v.ery  di£5cult  to  say 
that  a  mere  general  engagement  could  in  any  case  operate  as  an 
execution  of  a  power. 

The  doctrine  of  appointment  seems  to  me,  however,  to  be  ex- 
ploded:^ 0wen9  V.  Dickenson  {d)  and  AnonymotiSy  (e)  and  it  is 
scarcely  less  clear  that  the  transactions  do  not  create  any  lien  or 
charge  on  the  separate  estate.    It  may  well  be  asked,  then  how  do 


(a) 

1  Bro.  C.  C. 

15. 

(d) 

Cr.  &  Ph.  48. 

(6) 

4  Bro.  C.  C. 

2^. 

W 

18  Ves.  258. 

(c) 

4  Ru88. 112. 

»  See  Peny  Trnito,  §§ 

66S. 

659; 

Lewin  Trusts  (5th  Eng.  ed.). 

542, 

543. 

[ 
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they  operate  ?  I  think  the  answer  to  this  question  is  to  be  found 
in  Hulme  v.  Tenant,  (a)  When  a  man  contracts  debt,  both  his  per- 
son and  his  property  are  by  law  liable  to  the  payment  of  it.  A 
Court  of  Equity,  having  created  tlie  separate  estate,  has  enabled 
married  women  to  contract  debts  in  respect  of  it.  Her  person 
cannot  be  made  liable  either  at  law  or  in  equity,  but  in  equity  her 
property  may.  This  Court,  therefore,  as  I  conceive,  gives  execu- 
tion against  the  property  just  as  a  Court  of  Law  gives  execu- 
tion against   the  property  of  other  debtors.^    Hvime  v. 

•  620    Tenant  (a)  seems  to  have   proceeded  upon  *  this  ground, 

and  Lord  Eldon  seems  to  have  considered  it  to  be  the  right 
ground,  for  in  Naniea  v.  Oorrock  (6)  we  find  him  refusing  to  enforce 
the  claim  of  a  creditor  against  the  separate  estate,  on  the  ground 
that  it  consisted  of  stock  which  could  not  be  taken  in  execution  at 
law.  In  my  opinion  this  is  the  true  footing  on  which  these  cases 
stand.  It  is  to  be  considered  then  what  are  the  consequences 
which  result.  A  legal  debtor  may  alien  his  property  before  it  is 
bound  by  judgment  or  execution.  Why  may  not  a  married  woman 
do  the  same  as  to  her  separate  property  ?  Her  creditors  are  not 
appointees  of  the  property.  They  have  no  lien  or  charge  upon  it. 
She  may  contract  other  debts,  and  all  her  creditors  will  be  paid 
pari  passu.  Anonymous,  (c)  She  may  thus  exhaust  the  fund  by 
contracting  fresh  debts.  Why  may  she  not  mortgage  or  alienate 
it  ?  There  is  no  instance,  so  far  as  I  am  aware,  of  this  Court 
having  restrained  her  from  doing  so ;  nor,  so  far  as  I  can  see,  any 
principle  on  which  such  a  restraint  could  be  imposed.  I  think, 
therefore,  that  her  power  of  alienation  remains,  notwithstanding 
any  debts  which  she  may  have  contracted.  A  Court  of  Equity 
will  indeed,  as  it  seems,  enforce  the  right  which  she  has  created 
against  her  separate  estate,  after  the  determination  of  the  covert- 
ure, or  after  her  death.  Field  v.  Sowle^  (d)  Nail  v.  Punter,  (e) 
But  in  so  doing  it  proceeds,  as  I  apprehend,  upon  this  principle, 
that  having  created  the  right  as  ^feme  sole  she  cannot,  when  she 
has  actually  become  so,  be  permitted  to  disturb  it.  These  cases 
therefore  do  not  bear  upon  her  power  of  alienation. 

These  being  my  views  of  the  decisions  as  they  stand  upon 

(a)  1  Bro.  C.  C.  15.  (d)  4  Russ.  112. 

(5)  9  Yes.  182.  (e)  4  Sim.  474. 

(c)   ISVes.  268. 

^  See  MacHenry  v.  Davies,  L.  R.  6  £q.  462,  463. 
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the  general  questions  as  to  the  rights  of  creditors  *  against  *  521 
the  separate  estates  of  married  women,  it  remains  only  to 
apply  them  to  this  particular  case.  The  principal  questions  in  the 
case,  as  I  view  it,  are,  first,  whether  there  was  any  contract  affect- 
ing the  separate  estate,  and,  secondly,  whether,  if  there  was  any 
such  contract,  the  separate  estate  has  been  taken  out  of  the  reach 
of  it.  As  to  the  first  of  these  questions :  The  defendant  Jane 
Gallagher,  at  the  time  when  the  goods  for  which  the  plaintiffs 
claim  to  be  paid  were  ordered  and  furnished,  was  living  separate 
from  her  husband,  and  the  evidence,  I  think,  shows  that  the 
tradesman  who  supplied  the  goods  supposed  and  believed  that  she 
had  separate  estate  and  dealt  with  her  upon  that  assumption.  So 
far,  therefore,  as  they  were  concerned,  they  dealt  on  the  footing  of 
separate  estate.  How  was  it  then  on  the  part  of  the  defendant 
Jane  Gallagher  ?  She  was,  as  I  have  said,  living  separate  from 
her  husband  and  had  separate  estate,  and  I  think  that  where, 
under  such  circumstances,  a  married  woman  contracts  debts,  the 
Court  is  bound  to  impute  to  her  the  intention  to  deal  with  her 
separate  estate,  unless  the  contrary  is  clearly  proved.  The  Court 
cannot  impute  to  her  the  dishonesty  of  not  intending  to  pay  for 
the  goods  which  she  purchased.  The  circumstances  preclude  the 
inference  that  she  expected  her  husband  to  pay,  and  in  this  par- 
ticular case  it  is  impossible  that  she  could  so  intend,  as  she  was 
actually  supporting  her  husband.  How  then  could  she  intend  that 
the  payment  should  be  made  otherwise  than  out  of  her  separate 
estate  ?  It  is  indeed  stated  by  her  answer,  and  was  argued  for  her 
at  the  bar,  that  the  agreement  was  that  payment  should  be  made 
out  of  the  profits  derived  from  letting  the  houses.  But  it  is  clear 
that  no  reliance  can  be  placed  on  what  this  woman  has  stated. 
The  statement  is  in  the  highest  degree  improbable,  and  is  possi- 
tively  denied,  and  I  cannot  doubt  what  the  verdict  of  a  jury 
would  be  if  the  *  question  was  submitted  to  them.  So  far,  *  522 
therefore,  as  the  first  point  is  concerned,  my  opinion  is  in 
favour  of  the  plaintiffs. 

But  upon  the  second  point  I  can  see  no  sufficient  ground  to 
impeach  the  assignment  made  to  the  defendant  Chalkley.  I  think 
that  there  was  power  to  assign,  notwithstanding  the  bill  filed, 
and  that  there  was  sufficient  consideration  for  the  assignment; 
and  the  legal  title  being  in  Chalkley,  and  there  being  possession 
under  it,  I  think  we  cannot  disturb  his  title.    The  consequence 

[409] 


*  522  GASBS  IN   CHANCEBT. 

appears  to  me  to  be  that  there  could  be  no  decree :  not  against 
the  defendant  Chalkley,  because  the  bill  impeaches  the  assignment 
to  him  for  fraud,  and  the  fraud  is  not  established,  and  because, 
assuming  that  the  plaintiffs  could  redeem  (as  to  which  I  say 
nothing),  there  is  no  offer  to  redeem,  and  it  was  admitted  at  the 
bar  that  the  property  comprised  in  the  mortgage  is  insufficient  to 
answer  the  amount  due  upon  it ;  not  against  the  defendant  Gal- 
lagher, because  the  demand  against  her  can  only  be  in  respect  of 
separate  estate,  and  there  is  no  separate  estate  which  can  be 
reached  to  answer  the  demand. 

A  subordinate  point  is  raised  by  the  bill,  as  to  there  having 
been  fraud  on  the  part  of  the  defendant  Gallagher  in  contracting 
the  debt,  and  a' liability  consequent  upon  that  fraud  which  this 
Court  would  enforce,  but  I  think  the  plaintiffs  have  made  no  suffi- 
cient  case  for  the  interference  of  the  Court  upon  that  ground. 

Upon  the  whole,  therefore,  I  agree  that  the  decree  which  the 

Vice-Chancellor  has  made  cannot  stand,  and  that  this  bill  ought 

to  have  been  dismissed.     But,  although  I  differ  from  bis 

*  528   Honor's  conclusion,  I  desire  *to  add  that  I  am  much  im- 

pressed with  the  great  difficulty  of  the  case,  and  with  the 
great  care  and  attention  which  it  is  evident  from  the  decree  his 
Honor  has  given  to  the  subject. 


LETHBRIDGE  v.  LBTHBRmGE.i 
1861.    March  5,  21.    Before  the  Loans  Justices. 

A  testator  by  his  will  empowered  his  trustees,  out  of  the  funds  from  time  to 
time  coming  to  their  hands  under  the  trusts  thereinbefore  contained,  to 
expend  such  turns  or  sum  of  money  as  they  should  deem  expedient  in  the 
repairs,  and  improvements,  and  insurance  against  fire  of  any  of  the  messuages 
and  other  buildings,  lands  and  hereditaments  hereby  devised,  and,  if'  they 
should  think  proper,  to  permit  the  person  who  might,  under  the  trusts,  be 
entitled  to  a  life  or  other  greater  estate  in  the  respective  portions  of  the 
estates  to  occupy  **the  mansion-house,  gardens,  and  premises ^^  withoat 
paying  any  rent  or  compensation  for  the  same,  and  without  such  person 
being  obliged  at  his  expense  to  keep  the  same  in  repair,  or  being  at  any 
other  expense  than  paying  the  rates  and  taxes :  Hdd^  upon  the  context  of 

»  S.C.,  4DeG.,  F.  &J.  36. 
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the  win,  and  haTxDg  regard  to  surrounding  circuinstaQces,  that  the  tenant  for 
life  was  entitled  under  this  trust  to  occupy  a  park  surrounding  the  mansion, 
and  to  have  the  yineries  and  forcing  pits  kept  in  repair,  and  the  gardens  kept 
stocked  with  plants,  shrubs,  and  trees,  at  the  expense  of  the  trust  estate.^ 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuabt 
in  part  dismissing  the  petition  of  Sir  John  Hesketh  Lethbridge, 
the  question  being  whether,  under  the  will  of  his  father  Sir 
Thomas  Bu6kler  Lethbridge,  the  testator  in  the  cause,  the  peti- 
tioner was  entitled  to  the  enjoyment  of  a  park  free  of  rent,  and  to 
have  a  mansion  and  gardens  kept  up  at  the  expense  of  the  testar 
tor's  estate. 

The  will  was  dated  December  28, 1848,  and  thereby  aft^r  giving 
a  leasehold  house  at  Bath,  with  the  furniture  and 'contents  therein, 
to  his  wife,  the  testator  gave  and  devised  all  his  manors  and  estates 
(except  his  hereditaments  in  Cornwall)  unto  trustees,  their  heirs 
and  assigns  for  ever,  upon  trust  to  receive  the  rents  and  profits 
thereof  and  to  hold  the  same  for  the  following  purposes :  namely, 
to  pay  interest  upon  any  of  the  testator's  debts  and  liabilities 
bearing  interest,  including  mortgages ;  and  also  to  pay  all 
annuities  and  other  *  annual  charges  which  the  said  testator's  *  524 
real  and  pergonal  estate  should  be  liable  to  pay  at  the  time 
of  his  decease,  and  also  to  pay  the  interest  of  all  such  mortgage 
moneys  as  might  be  raised  under  the  said  will,  and  all  expenses 
incident  to  the  execution  of  the  said  will ;  and  upon  further  trust 
to  pay  certain  annuities  to  the  testator's  widow  and  children, 
including  amongst  them  an  annuity  unto  the  testator's  eldest  son, 
the  petitioner,  and  his  assigns,  during  his  life,  of  1000{.,  over  and 
above  such  sum  or  sums  as  the  testator  might  at  the  time  of  his 
decease  be  under  engagement  by  settlement  or  otherwise  annually 
to  pay  to  him ;  and  upon  fmi;her  trust  to  stand  possessed  of  all 
such  rents  and  profits  for  the  special  purpose  thereinafter  particu- 
larly mentioned,  and  when  such  special  purpose  should  have  been 
fully  satisfied,  upon  trust,  first,  as  to  the  income  arising  from  those 
parts  of  the  said  testator's  estates  which  lay  in  the  several  parishes 
therein  named,  forming  the  Sandhill  estate,  to  pay  the  same  unto 
the  petitioner  and  his  assigns  for  life,  and  after  his  decease,  upon 
trust  to  pay  the  same  unto  the  testator's  grandson,  John  Periam 
Lethbridge,  the  eldest  son  of  the  petitioner,  and  his  assigns  for 
life,  and  after  his  decease,  upon  trust  to  stand  possessed  of  the 

^  See  Taylor  v.  Brooke,  3  M.  A  Sel.  169. 
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same  estates  for  the  first  and  other  sons  of  John  Periam  Lethbridge 
successively  in  tail  male,  with  divers  remainders  over ;  and  when 
the  before-mentioned  special  purposes  should  have  been  fully  satis- 
fied, upon  trust,  secondly,  as  to  the  income  arising  from  Charcote 
Lodge  and  other  parts  of  the  testator's  estates  in  the  several 
parishes  therein  named,  forming  the  Luxborough  estate,  to  pay  the 
same  to  the  testator's  second  son,  Ambrose  Goddard  Lethbridge 
and  his  assigns  for  his  life,  and  after  his  decease  to  stand  possessed 
of  the  last-mentioned  estates  upon  trust  for  the  first  and  other  sons 
of  Ambrose  Goddard  Lethbridge  and  the  heirs  of  their 

*  525    respective  bodies  *  in  tail  male ;    and  in  default  of  such 

issue,  upon  trust  to  pay  the  income  from  the  last-mentioned 
estates  unto  the  testator's  third  son,  Thomas  Prowse  Lethbridge, 
and  his  assigns  for  life ;  and  after  his  decease,  upon  trust  to  pay 
the  same  unto  the  testator's  grandson,  Charles  Lethbridge,  the 
eldest  son  of  Thomas  Prowse  Lethbridge,  and  his  assigns  for  his 
life ;  and  after  his  decease  to  stand  possessed  of  the  last-mentioned 
estates  upon  trust  for  the  first  and  other  sons  of  Charles  Leth- 
bridge and  the  heirs  of  their  respective  bodies  in  tail  male,  with 
divers  remainders  over,  with  an  ultimate  limitation  as  to  all  the 
estates  in  trust  for  the  testator's  own  right  heirs  for  ever.  And 
after  bequeathing  his  leasehold  estate,  he  gave  his  dinner  services 
of  plate  to  the  trustees,  in  trust  to  permit  and  suffer  the  same  to 
go  with  the  testator's  mansion  of  Sandhill  Park,  so  far  as  the  rules 
of  law  or  equity  would  admit  of,  as  or  in  the  nature  of  heirlooms, 
to  and  in  such  manner  that  no  person  should  acquire  an  absolute 
interest  therein  as  tenant  in  tail  under  the  limitations,  unless  and 
until  such  person  should  live  to  attain  twenty-one,  or  die  under 
that  age  leaving  issue  inheritable  to  such  estate  tail.  And  the 
testator  exempted  this  part  of  his  personal  estate  from  the  pay* 
ment  of  his  debts ;  and  he  authorized  his  executors  or  other  his 
personal  representatives  for  the  time  being  to  permit  the  furniture, 
pictures,  books,  and  other  movable  appendages  in  his  mansions 
of  Sandhill  Park  and  Charcote  Lodge,  and  the  offices  and  buildings 
thereto  belonging  in  his  mansions  respectively,  for  the  use  and 
enjoyment  of  the  party  for  the  time  being  entitled  to  the  occupa- 
tion of  such  mansions  under  the  trusts  of  his  will;  and  for  the 
aforesaid  purpose  he  exempted  the  same   from  the  payment  of 

his  debts ;  and  he  authorized  his  executors  to  n^ake  such 

*  526    *  regulations  respecting  the  said  furniture,  pictures,  books, 
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and  other  movable  appendages  as  might  be  necessary.  And 
after  devising  an  estate  in  Cornwall,  and  giving  certain  specific  and 
pecuniary  legacies,  he  directed  that  the  residue  of  his  personal 
estate  should  be  applied  in  payment  of  his  funeral  and  testament- 
ary expenses  and  his  debts  and  the  charges  and  incumbrances  on 
his  estates  and  the  legacies  bequeathed  by  his  will,  and  in  keeping 
down  the  several  annuities  given  by  his  will  not  expressly  directed 
to  be  paid  out  of  the  rents  and  profits  of  his  real  estate. 

By  the  clause  upon  which  the  question  arose  the  testator  directed 
the  trustees  for  the  time  being  acting  under  his  will,  out  of  the 
funds  from  time  to  time  coming  to  their  hands  under  the  trusts 
thereinbefore  contained,  to  expend  such  sums  or  sum  of  money  as 
they  should  deem  expedient  in  the  repairs  and  improvements  and 
insurance  against  fire  of  any  of  the  messuages  or  buildings,  lands, 
and  hereditaments  thereby  devised  as  aforesaid,  including  the 
testator's  mansion-houses  of  Sandhill  Park  and  Charcote  Lodge, 
and  the  fixtures,  furniture,  and  efiects  therein  respectively,  and 
generally  to  make  such  expenditure  in  the  amelioration  and  im- 
provement of  the  trust  estate  during  the  continuance  of  the  trusts 
thereby  created,  as  the  trustees  for  the  time  being  should  think 
proper  and  expedient ;  and  that  it  should  be  lawful  for  the  said 
trustees  for  the  time  being,  if  they  or  he  should  think  proper,  to 
permit  the  persons  or  person  who  might  under  the  trusts  therein- 
before declared  be  entitled  tq  a  life  or  other  greater  estate  in  the 
respective  portions  of  the  testator's  Somersetshire  estates,  ^^to 
occupy  the  mansion-house,  garden,  and  premises  without  paying 
any  rent  or  compensation  for  the  same,  and  without  such  person  or 
persons  being  obliged,  at  his  expense,  to  keep  the  same  in 
repair,  or  *  being  at  any  other  expense  than  paying  the  rates  *  527 
and  taxes." 

The  testator  died  in  1849,  and  the  present  suit  was  instituted 
for  the  administration  of  his  estate.  Under  an  order  made  in  it 
on  the  15th  January,  1859,  the  petitioner  was  let  into  possession 
of  the  mansion,  but  not  of  the  park,  which  had  been  let  by  the 
trustees  for  grazing. 

The  petition  prayed  that  the  receiver  in  the  cause  might  be 
directed,  out  of  the  rents  and  profits  of  the  settled  estates,  to  pay 
the  expense  of  keeping  the  mansion-house,  gardens,  and  premises 
called  Sandhill  Park  in  repair,  and  also  to  pay  the  expense  of 
keeping  the  fruit  and  kitchen  gardens,  and  the  vinery  and  forcing- 
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pits,  in  a  regular  and  proper  course  of  caltivation,  and  also  the 
expense  of  keeping  the  flower  plants,  shrubs,  and  ornamental 
trees  in  good  order  and  condition,  during  the  occupation  of  the 
same  by  the  petitioner,  in  pursuance  of  the  order  of  the  15th 
January,  1859 ;  and  that  the  petitioner  might  be  declared  entitled 
to  the  enjoyment  of  the  gardens  and  premises  so  to  be  cultivated 
and  that  he  might  be  at  liberty  to  occupy  the  park;  and  that 
the  receiver  might  be  directed  to  let  the  petitioner  into  possession 
thereof;  and  that  the  costs  of  the  petition  might  be  costs  in  the 
cause. 

By  the  order  under  appeal,  dated  the  20th  July,  1860,  it  was 
ordered,  that  the  trustees  of  the  will  should  keep  the  mansion- 
house,  garden,  and  premises  called  Sandhill  Park  in  repair,  but  the 
rest  of  the  petition  was  dismissed,  and  from  this  dismissal  the 
petitioner  appealed. 

Sir  F.  Kelly ^  Mr.  BacoUy  and  Mr.  Springail  Thompson,  in  support 
of  the  appeal.  —  The  park  consists  of  about  100  acres,  the 
*  528  mansion  *  opens  into  it,  and  the  deer  come  up  to  the  house. 
The  ice-house  used  for  the  service  of  the  mansion,  and  the 
water  ram,  and  also  the  gardeners'  cottages,  are  all  situated  in  the 
park,  and  there  is  no  access  to  them  except  from  the  park.  The 
house  and  park  have  always  been  rated  together,  and  they  had 
never  been  severed  in  the  lifetime  of  the  testator,  who  never  let 
the  park  or  any  portion  of  it<  If  the  park  did  not  go  with  the 
mansion,  there  must  at  all  events  be  a  right  of  way  of  necessity, 
or  daily  trespasses  must  take  place.  It  cannot,  however,  be  sup- 
posed that  the  testator  intended  merely  to  give  the  occupier  of  the 
mansion  a  right  of  way  over  the  park. 

Tliey  referred  to  Earl  €hro8ve7iar  v.  Hampatead  Junction  Railway 
Company y  (a)  Hudson  v.  The  London  and  South  Weniem  Rail' 
way  Company  J  (6)  Doa  v.  WiUetSj  (c)  Blackbom  v.  EdgUy.  ((2) 

Mr.  Amphlett  and  Mr.  Piggot^  for  the  trustees. 

Mr.  Purcelly  for  the  tenants  in  tail  next  in  remainder,  did  not 
oppose  the  application. 

(a)  1  De  G.  &  J.  464.  (c)  7  C.  B.  709, 

(6)  6  W.  R.  467.  (d)  1  P.  Wnw.  602. 
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Mr.  JElmshj/  and  Mr.  Cadman  Jtmeiy  for  creditors  of  the  testa- 
tor.—  It  is  possible  that  if  the  inansion-hoase  had  been  simply 
devised  by  that  description,  the  park  might  have  passed.  This, 
however,  is  by  no  means  clear,  and  need  not  be  discussed,  since 
the  expression  of  the  gardens  in  connection  with  the  wordb  ^^  man- 
sion-house "  shows  that  the  testator  did  not  use  the  latter 
words  to  denote  *  any  thing  beyond  their  proper  and  re-  *  529 
stricted  signification.  And  the  word  ^^ premises"  means 
no  more  than  the  land  immediately  connected  with  the  house. 
The  park  is  not  necessary  for  the  convenient  occupation  of  the 
house,  and  the  testator  only  employs  the  word  "  occupy,"  not 
"  use,  occupy,  and  enjoy,"  and  all  that  is  given  is  the  temporary 
occupation.  It  is  not  like  a  devise  of  the  fee-simple.  And  with 
respect  to  the  repairs,  the  direction  does  not  extend  to  cultivation. 
Suppose  a  farm  were  similarly  devised,  could  the  tenant  claim  the 
expenses  of  the  cultivation  of  the  farm  7  The  claim  to  have  the 
gardens  kept  up  is  precisely  similar. 

Sir  F.  Kelly ^  in  reply. 

March  21. 

The  Lord  Justice  TtiRNEB.  —  In  this  case  there  are  two  ques- 
tions :  first,  whether  the  appellant.  Sir  John  Hesketh  Lethbridge, 
is  entitled  to  occupy  a  park  without  paying  any  rent  or  compensa- 
tion for  it ;  and,  secondly,  whether  he  is  entitled,  to  have  the  gar- 
dens kept  up  at  the  expense  of  the  trust. 

The  first  question  depends  mainly,  if  not  wholly,  upon  the 
meaning  to  be  attached  to  the  word  *^  premises ''  in  the  occupation 
clause.  By  the  will  the  testator  has  devised  all  his  estates  to  his 
trustees,  upon  trust  to  receive  and  take  the  rents  and  profits  of  the 
estates,  and  to  pay  certain  annuities,  including  the  annuity  of 
1000/.  to  his  eldest  son,  John  Hesketh  Lethbridge,  for  life,  over 
and  above  such  sum  of  money  as  he  may  at  the  time  of  his  decease 
be  under  an  engagement  by  settlement  or  otherwise  annually  to 
pay  him.  Then  he  has  directed  other  annuities  to  be  paid 
out  of  the  rents,  and  has  created  *a  special  trust  of  the  *580 
surplus  rents,  after  payment  of  the  annuities  vested  in 
them,  in  trustees  in  trust  to  be  applied  in  aid  of  his  personal 
estate  towards  the  payment  of  his  debts ;  and  that  special  trust  is 
to  continue  until  the  debts  are  paid,  and  then  one  portion  of  what 
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may  be  called  the  Somersetshire  estates,  which  is  called  the  Sand- 
hill Park  estates,  are  devised  to  the  eldest  son  Sir  John  Hesketh 
Lethbridge  for  life,  with  remainder  to  his  son  for  life,  with  remain- 
der to  the  first  and  other  sons,  in  fact,  in  the  course  of  a  strict 
settlement ;  and  the  other  portion  of  the  Somersetshire  estates 
(I  call  them  Somersetshire  estates  though  they  are  in  different 
counties)  are  devised  to  the  second  son  for  life,  with  remainders 
in  strict  settlement  to  the  first  and  other  sons  of  the  second  son. 
The  will  then  contahis  this  clause :  — 

^'  And  it  shall  be  lawful  for  the  said  trustees  for  the  time  being, 
if  they  or  he  shall  think  proper,  to  permit  the  person  or  persons 
who  may  under  the  trusts  before  declared  be  entitled  to  a  life  or 
other  greater  estate  in  the  respective  portions  of  my  Somersetshire 
estates  to  occupy  the  mansion-houses,  gardens,  and  premises  without 
paying  any  rent  or  compensation  for  the  same,  and  without  such 
person  or  persons  being  obliged,  at  his  expense,  to  keep  the  same 
in  repair,  or  being  at  any  other  expense  than  paying  the  rates  and 
taxes." 

The  first  question  is.  What  is  the  meaning  of  the  word  "  prem- 
ises" in  that  clause,  ^^the  mansion-houses,  gardens,  and  prem- 
ises "  ?  In  construing  the  clause,  three  points  seem  to  me  to  be 
necessary  to  be  attended  to :  first,  the  terms  of  the  clause ;  sec- 
ondly, the  context  of  the  will ;  and,  thirdly,  what  may  be  termed 
the  surrounding  circumstances,  —  the  circumstances  as  they  stood 
at  the  time  when  the  will  was  made.    Now,  as  to  the  terms 

*  531    of  the  clause,  the  word  "  premises,"  as  here  used,**  seems 

to  me  to  be  used  in  its  popular,  and  not  in  its  legal  sense. 
I  have  not  been  able  to  find  throughout  this  will  any  prcemissa  to 
which  the  word  "  premises,"  as  here  used,  can  properly  be  referred. 
Taking  the  word  "  premises,"  then,  to  be  used  in  tiie  popular  sense, 
two  pomts  appear  to  be  clear :  first,  that  the  word  "  premises  " 
was  mtended  to  extend  to  something  beyond  the  garden,  the  terms 
of  the  devise  being,  ^^  the  mansion-houses,  gardens,  and  premises ; "  ^ 
and,  secondly,  the  word  "  premises  "  is  large  enough  to  include  the 
park,  if  it  appears  by  the  context  and  surrounding  circumstances 
that  it  was  intended  to  be  included.  Then  there  is  no  doubt,  on 
the  other  hand,  that  the  word  admits  of  a  limited  as  well  as  an 

'  See  Taylor  v.  Brooke,  3  M.  &  SeL  169. 
[416] 


LETHBRIDOB  V.  LETHBRIDGE.  *  581 

enlarged  sense,  and  that  the  context  and  surrounding  circumstaneeB 
must  determine  whether  it  was  used  in  an  enlarged  or  in  a  limited 
sense.  That  brings  us  to  consider  the  context  of  this  will ;  and  I 
have  rarely,  I  must  saj,  seen  a  will  in  which  the  context  throws 
so  little  light —  but  still  it  does  seem  to  me  to  cast  some  light  — 
upon  the  intention  of  this  testator.  There  is  a  clause  in  this  will 
as  to  the  furniture,  which  I  think  is  important:  — 

^  And  I  authorize  and  empower  my  executors  hereinafter  named 
and  appointed,  or  other  mj  personal  representative  for'  the  time 
being,  to  permit  and  sufier  the  furniture,  pictures,  books,  and 
other  movable  appendages  in  my  mansions  of  Sandhill  Park  and 
Gharcote  Lodge  (Charcote  Lodge  was  the  mansion-house  of  the 
Somersetshire  estates)  and  the  offices  and  outbuildings  thereto 
belonging  in  my  said  mansions  respectively,  for  the  use  and  enjoy- 
ment of  the  party  for  the  time  being  entitled  to  the  occupation  of 
such  mansions  under  the  trusts  of  this  my  will,  and  for  the  afore- 
said purposes  I  exempt  the  same  from  the  payment  of  my  debts, 
and  authorize  my  executors  or  other  personal  representative  to 
make  such  regulations  respecting  the  said  furniture,  pict- 
ures, books,  and  *  other  movable  appendages  as  may  be  *  532 
necessary." 

There  is  also  another  clause  in  the  will  which  immediately  pre- 
cedes the  occupation  clause,  which  is  in  tliese  words :  — 

^'  And  I  do  hereby  authorize  and  empower  my  trustees  or  trustee 
for  the  time  being  acting  under  this  my  will,  out  of  the  funds  from 
time  to  time  coming  to  their  hands  under  the  trusts  hereinbefore 
contained,  to  expend  such  sum  or  sums  of  money  as  they  shall 
deem  expedient  in  the  repairs  and  improvement  and  insurance 
against  fire  of  any  of  the  messuages  and  other  buildings,  lands, 
and  hereditaments  hereby  devised  as  aforesaid,  including  my  man- 
sion-houses of  Sandhill  Park  and  Charcote  Lodge,  and  the  pictures, 
furniture,  and  effects  therein  respectively." 

These  clauses  seem  to  me  to  indicate,  that  the  testator  intended 
the  property  to  be  enjoyed  by  the  devisees,  if  the  devisees  should  be 
permitted  to  occupy  it,  as  he  himself  enjoyed  it.  And  the  furniture 
clause  seems  to  me  to  furnish  a  still  more  important  argument  in 
favour  of  the  extended  construction  of  the  word  ^^  premises,"  for  we 
VOL.  m.  27  [  417  ] 


*  532  GASES  IN   CHANCEBT. 

find  in  the  furniture  clause  the  words  "  offices  and  out-buildings ; " 
and  it  may  be  asked,  if  the  testator  intended  the  word  '^  premises," 
in  the  occupation  clause,  to  extend  only  to  offices  and  out-buildingSy 
why  did  he  not  use  those  words  in  the  occupation  clause  itself? 
If  he  intended  the  word  "  premises,"  in  the  occupation  clause,  to 
include  more  than  the  offices  and  out-buildings,  where  is  the  line 
to  be  drawn  ?  The  word  is  general,  and  there  is  no  context  to 
limit  it.  Then  as  to  the  surrounding  circumstances:  Sandhill 
Park  (which  is  the  description  of  the  mansion-house)  was  the 
testator's  mansion-house ;  the  person  who  under  the  trusts  of  this 
will  might  be  permitted  to  occupy  it  was  the  representative  of  the 
testator's  family ;  the  testator  himself  never  occupied  or 

*  533   used  this  park  for  profit ;  the  park  runs  up  to  the  *  man- 

sion-house; the  gardners'  cottages  and  the  ice-house  lie 
dispersed  in  the  park.  Can  it  reasonably  be  supposed  {hat  the 
testator  could  intend  the  representative  of  his  family  living  in  his 
mansion-house  to  be  limited  in  his  access  to  the  mansion-house, 
'  cottages,  and  ice-house  to  a  mere  way  of  necessity  ?  No  doubt 
such  a  construction  might  be  forced  upon  the  Court  by  the  terms 
of  the  clause  or  the  context  of  the  will.  But  here  it  is  not,  as  it 
seems  to  me,  favoured  either  by  the  terms  of  the  context.  It  was 
said  for  the  respondent,  that  the  general  words  of  the  devise  to  the 
trustees  could  not  be  cut  down  by  words  so  uncertain  as ''  mansion- 
house,  gardens,  and  premises ; "  but  if  the  context  and  the  surround- 
ing circumstances  interpret  the  words  which  are  said  to  be  uncertain, 
it  is  the  plain  duty  of  the  Court  to  give  efiectto  that  interpretation. 
Again,  it  is  said  that  the  testator,  having  expressly  mentioned  the 
gardens,  could  not  intend  so  large  a  property  as  the  park,  extend- 
ing to  about  100  acres,  to  be  afiected  by  the  general  word  ''  prem- 
ises ; "  and  certainly  I  was  much  struck  with  that  argument  at  the 
time  when  it  was  advanced.  But,  on  the  other  hand,  it  must  be 
remembered,  that  what  the  testator  was  here  dealing  with  was,  an 
occupation  with  the  consent  of  the  trustees,  who  would  be  the 
judges  of  what  the  exigencies  of  the  estate  might  require. 

Upon  the  whole,  therefore,  I  think  that,  the  trustees  not  object- 
ing, the  appellant  is  entitled  to  the  occupation  of  the  park,  includ- 
ing the  orchard,  which,  if  not  part  of  the  park,  is  part  of  the 
premises,  without  paying  any  rent  or  compensation,  but  paying  of 
course  the  rates  and  taxes ;  and  in  that  respect  there  must  be 
an  order  for  the  receiver  to  let  the  appellant  into  possession  and 
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account  for  profits  arising  from  the  park  since  *  the  order  *  534 
to  let  the  appellant  into  possession  of  the  mansion-house 
was  made. 

The  remaining  question  is,  as  to  the  right  of  the  appellant  to 
have  the  gardens  kept  up  at  the  expense  of  the  estate.  This 
question  seems  to  me  to  depend  wholly  on  the  effect  to  be  attri- 
buted to  the  words,  "  and  without  being  at  any  other  expense  than 
paying  the  rates  and  taxes."  Both  the  original  petition  before 
the  Vice-Chancellor  and  the  petition  of  appeal  founding  itself,  as 
I  presume,  on  these  words,  prays  that  the  trustees  '^  may  be 
ordered  to  pay  the  expense  of  keeping  the  fruit  and  kitchen  gar- 
dens, and  the  vinery  and  forcing  pits  at  Sandhill  aforesaid,  in  a 
regular  and  proper  course  of  cultivation,  and  also  to  pay  the  expense 
of  keeping  the  flower  plants,  shrubs,  and  ornamental  trees  in  good 
order  and  condition  during  the  occupation  of  the  same  by  the 
petitioner,  in  pursuance  of  the  order  made  in  this  cause  on  the 
15th  of  January,  1859."  I  think  the  petition  in  this  respect  goes 
too  far.  The  words  "  any  other  expense  thaa  paying  the  rates 
and  taxes  "  must,  I  think,  be  construed  to  refer  to  other  expenses 
affecting  the  property,  and  not  to  expenses  merely  incident  lo  the 
use  and  enjoyment  of  it.  I  think,  however,  that  the  prior  words 
of  that  clause,  ^'  without  such  person  or  persons  being  obliged,  at 
his  expense,  to  keep  the  same  in  repair,"  are  sufficient  to  throw 
and  do  throw  on  the  estate  not  only  the  burden  of  keeping  the 
vinery  and  forcing-pits  in  repair,  to  which  the  order  of  the  Vice- 
Ghancellor,  as  I  understand  it,  extends,  but  also  the  burden  of 
furnishing  the  gardens  with  any  plants,  shrubs,  or  trees  which,  in 
the  judgment  of  the  trustees,  may  be  necessary  for  keeping  up  the 
same,  and  to  this  extent  I  think  the  order  of  the  Vice-Chancellor 
should  be  enlarged. 

*  The  costs  of  all  parties  should,  I  think,  be  costs  in  the    *  535 
cause,  as  they  were  ordered  to  be  before  the  Vice-Chan- 
cellor. 

The  Lobd  Justice  Enight  Bbuce. — I  am  of  the  same  opinion. 
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SKOTTOWE  V.  WILLIAMS, 
WILLIAMS  V.  SKOTTOWE. 

1861.    March  18,  16.    Before  the  Lord  Chancellor  Lord  Campbbll  and  the 

Lords  Justices. 

A  testatrix  gave  a  share  in  her  residuary  estate  in  trust  for  her  daughter  for 
life,  with  remainder  to  the  daughter's  children,  and  if  none  attained  twenty- 
one  (which  happened),  as  she  should  appoint  generally.  In  1821,  the 
daughter,  without  any  legal  advice  except  that  of  the  acting  trustee,  who 
was  a  solicitor,  and  was  under  the  will  interested  in  the  residuary  estate, 
appointed  that  certain  debts  due  from  her  husband  to  the  testatrix  should  be 
accepted  as  part  of  the  daughter's  share.  Her  husband  became  soon  after* 
wards  bankrupt,  and  died  in  1853,  and  she  died  in  1858,  having,  in  settle- 
ments of  accounts  with  the  trustees,  from  time  to  time  proceeded  on  the 
footing  of  the  deed :  Held,  that  a  bill  filed  by  her  representatives  in  1859,  to 
set  aside  the  deed,  on  the  ground  of  the  appointment  being  a  dealing  between 
trustee  and  cestui  que  trust  to  the  advantage  of  the  former  and  prejudice  of 
the  latter,  under  undue  influence  and  without  independent  advice,  was  too 
late.** 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart 
in  two  suits :  one  seeking  a  declaration  of  the  rights  of  the  persons 
interested  in  the  residuary  estate  of  a  testatrix  named  Catherine 
Mills,  and  the  administration  of  her  estate ;  and  the  other,  seeking 
a  declaration  that  a  deed  executed  by  a  daughter  of  the  testatrix, 
relating  to  the  daughter's  share  under  the  testatrix's  will,  might 
be  declared  void,  and  delivered  up  to  be  cancelled. 

The  testatrix,  Catherine  Mills,  by  her  will  dated  the  8th  June, 
1818,  after  bequeathing  general  specific  legacies  and  annuities, 
gave  the  residue  of  her  real  and  personal  estate  to  Richard  Wil- 
liams and  Charles  Mills,  their  heirs,  executors,  administra- 

*  536    tors,  and  assigns,  upon  *  trust  for  sale,  conversion,  and 

collection,  and  to  divide  the  proceeds  into  three  equal  parts, 

*  See  De  Montmorency  o.  Deveraux,  7  CI.  &  Fin.  (Am.  ed.)  188,  note  (1)  ; 
Graham  v.  Birkenhead  &c..  Railway  Co.,  2  Mac.  &  G.  146,  note  (2),  and  cases 
cited;  Coles  v.  Sims,  5  De  G.,  M.  &  G.  1,  in  note;  Great  Western  Railway 
Co.  V.  Oxford  &c..  Railway  Co.,  8  De  G.,  M.  &  G.  341 ;  Ormes  v.  Beadel, 
2  De  G.,  F.  &  J.  333;  Life  Association  of  Scotland  v.  Siddal,  3  De  G.,  F.  & 
J.  73 ;  1  Sugden  Y.  &  P.  (8th  £ng.  ed.)  252,  and  cases  in  note  (z)  ;  Kerr  F. 
&  M.  (1  Am.  ed.)  296  et  seq. 
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whereof  the  testatrix  gave  one  to  her  son  Charles  Mills  absolutely, 
and  another  to  her  daughter  Charlotte  Mills  absolutely,  and  as  to 
the  remaining  third  part,  directed  her  trustees  to  invest  the  same, 
and  pay  the  yearly  proceeds  thereof  to  tlie  testatrix's  daughter, 
Catherine  Edwards,  for  life  for  her  separate  use,  and  after  her 
decease  to  pay  and  transfer  the  same  to  such  one  or  more  of  Mrs. 
Edwards'  children  as  she  should  appoint,  and  subject  to  such 
appointment  to  her  child  or  children  who  should  attain  twenty- 
one,  or  being  daughters  or  a  daughter,  attain  that  age  or  marry  ; 
and  if  there  should  be  no  such  child  who,  under  the  trusts,  should 
become  entitled  to  a  vested  interest,  upon  trust  to  pay  and  assign 
the  share  to  such  persons  or  person  as  Mrs.  Edwards  should  by 
deed  or  will  appoint,  and  subject  to  such  appointment  to  Mrs. 
Edwards,  her  executors  or  administrators. 

On  the  12th  of  March,  1821,  the  testatrix  died,  and  her  will  was 
proved  by  Charles  Mills  alone. 

Mrs.  Edwards  had  one  child  only,  which  died  at  the  age  of  eight 
months,  or  thereabouts. 

By  an  indenture  dated  the  14th  May,  1821,  being  the  deed 
sought  to  be  impeached  by  the  second  suit,  and  made  between 
Mrs.  Edwards  of  the  first  part,  her  husband  Oeorge  Hay  Edwards 
of  the  second  part,  and  Charles  Mills  of  the  third  part,  after  recit- 
ing that  Mr.  Edwards  was  indebted  to  the  testatrix  in  the  following 
sums ;  viz.,  400Z.,  4002.  SI.  per  cent  consols,  and  2900Z.  3Z.  per 
cent  reduced  annuities,  and  4982.  sterling,  and  that  Mrs.  Edwards 
had  agreed  that  such  sums  should  be  deemed  and  taken  as  and  in 
part  satisfaction  of  the  share  by  the  testatrix's  will  given  for  the 
benefit  of  Mrs.  Edwards  and  her  issue :  it  was  witnessed, 
that  in  *  consideration  of  the  premises  it  was  thereby  agreed  *  537 
and  declared  between  and  by  the  several  parties  thereto, 
and  particularly  Mrs.  Edwards  directed  and  appointed,  that  the 
several  sums  of  money  or  debts  and  bank  annuities  so  respectively 
due  and  owing  from  Mr.  Edwards  as  aforesaid  should  be  and 
the  same  were  thereby  accordingly  accepted  and  taken  by  Mrs. 
Edwards,  her  appointees,  executors,  administrators,  and  assigns, 
as  and  for  so  much  and  in  part  satisfaction  (the  quantum  whereof 
to  be  the  amount  of  the  market  price  of  such  stock  respectively  at 
the  time  of  the  re-transfer  thereof  respectively)  of  the  one-third  part 
or  share  by  the  will  of  the  testatrix  given  or  intrusted  to  or  for  the 
benefit  of  Mrs.  Edwards  and  her  issue  of  or  in  the  produce  of  the 
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residuary  real  and  personal  estate  of  the  testatrix,  and  the  rents, 
profits,  interest,  dividends,  and  other  annual  produce  thereof,  and 
that  Charles  Mills,  his  executors,  administrators,  and  assigns, 
should  stand  and  be  possessed  of  the  several  last-mentioned  sums, 
and  the  dividends,  interest,  and  annual  produce  thereof,  upon  the 
same  trusts,  intents,  and  purposes,  and  with  and  subject  to  such 
and  the  same  powers  and  provisos  as  in  the  said  will  were  ex- 
pressed of  and  concerning  the  said  last-mentioned  third  part  or 
share  of  or  in  the  produce  of  the  said  residuary  real  and  personal 
estate,  and  the  interest,  dividends,  and  annual  produce  thereof. 

In  1822  Mr.  Edwards  was  declared  a  bankrupt,  and  Charles 
Mills,  as  executor  of  testatrix,  proved  against  the  bankrupt's 
estate  for,  and  received  dividends  upon,  the  four  debts. 

Charles  Mills  died  in  1826,  having  by  his  will  appointed  his 

sister  Charlotte  Mills  and  Augustine  Mills  Skottowe  executrix  and 

executor.    They  had  both  since  died,  and  Charles  .Mills 

*  538    Skottowe,  the  plaintiflF  in  the  ♦  first,  and  one  of  the  defend- 

ants in  the  second,  of  the  above  suits  was  the  executor  of 
the  survivor,  and  also  administrator  de  bonis  non  of  the  testatrix 
Catherine  Mills.     George  Hay  Edwards  died  in  1853. 

Mrs.  Edwards  died  on  November  19th,  1858,  having  bequeathed 
her  residuary  estate  to  the  appellants,  who  were  the  plaintiffs  in 
the  second  suit,  and  she  appointed  William  Henry  Newman  and 
Catherine  Byrne  her  executor  and  executrix. 

The  bill  in  the  second  suit  charged  that  the  deed  of  1821  was 
executed  by  Mrs.  Edwards,  under  the  influence  of  Charles  Mills, 
in  ignorance  of  her  rights,  and  was  moreover  an  invalid  execution 
of  the  power  contained  in  Mrs.  Mills'  will,  and  prayed  that  the 
deed  might  be  delivered  up  to  be  cancelled,  or  if  not,  that  the 
share  of  Charles  Mills  might  not  benefit  by  the  .  operation  of 
the  deed. 

In  support  of  the  charge  contained  in  the  bill  in  the  second 
suit,  the  Rev.  John  Williams,  one  of  the  appellants,  deposed  that 
he  was  intimately  acquainted  with  Mrs.  Edwards  for  some  years 
previously  to  her  decease,  and  that  she  frequently  stated  to  him 
in  conversation,  ^nd  particularly  in  the  summer  of  1855,  when  he 
was  staying  on  a  visit  at  her  house  at  Southampton,  that  she  was 
in  no  way  indebted  to  the  estate  of  her  mother,  the  testatrix, 
Catherine  Mills,  and  that  all  claims  upon  her  by  the  trustees  of 
her  mother  had  long  before  that  time  been  liquidated,  and  that  at 
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the  same  time  Mrs.  Edwards  expressed  a  wish  to  arrange  her 
affairs,  and  that  it  was  during  these  negotiations  that  the  witness 
first  became  aware  of  the  existence  of  the  deed  of  the  14th  May, 
1821,  and  that  he  believed  that  even  at  that  time  Mrs. 
Edwards  was  *  under  the  full  impression  that  the  deed  was  *  539 
made  to  carry  out  the  wishes  of  her  mother,  and  in  accord- 
ance with  the  directions  contained  in  her  mother's  will.  That  it 
was  not  until  1857  that  Mrs.  Edwards  was  informed  and  made 
aware  of  her  rights  under  her  mother's  will,  and  that  the  deed  was 
a  fraud  upon  those  rights,  she  having  always  previously  believed  . 
that  her  share  of  the  residuary  estate  of  her  mother  was,  by  her 
mother's  will,  less  than  the  shares  of  Charles  Mills  and  Charlotte 
Mills.  That,  as  soon  as  Mrs.  Edwards  became  aware  as  aforesaid 
of  her  true  rights  under  her  mother's  will,  she  desisted  from 
attempts  which  had  been  previously  made  to  come  to  an  arrange- 
ment with  Charles  Mills  Skottowe  and  Susannah  Anne  Pnoctor, 
who  were  the  persons  beneficially  interested  under  the  will  of 
Charles  Mills,  and  who  persisted  in  setting  up  the  deed  and 
charging  Mrs.  Edwards'  share,  of  her  mother's  residuary  estate 
with  the  debts  of  her  husband ;  and  that  thereupon  Mrs.  Edwards 
discontinued  all  negotiations  with  them  on  the  subject ;  and  that 
upon  that  occasion  Mrs.  Edwards  said  to  the  witness,  "  Let  them 
fight  for  it  after  my  death."  The  other  material  facts  of  the  case, 
and  the  arguments  relied  upon,  appear  from  the  judgments. 

By  the  decree  under  appeal  it  was  declared,  that  the  deed  was 
valid  and  binding,  and  accounts  and  inquiries  were  directed  on 
that  footing. 

Mr.  Malins  and  Mr.  QUI,  for  the  appellants. 

Mr.  Oreen,  Mr.  Jessely  and  Mr.  Dryden,  for  the  plaintiff  in  the 
first  suit. 

Mr.  Emsley^  Mr,  Baggallay,  Mr.  Go^rey  LuBhington,  Mr.  Tripp, 
and  Mr.  Maviland  Burke,  for  other  respondents. 

*  The  following  cases  were  cited :   Archer  v.  Hudson,  (a)    *  540 

(a)  7  Beav.  661. 
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Wedderbum  v.  Wedderbum^  (a)  Charmer  v.  Bradley^  (J) 
Reid  V.  Shergoldy  (<?)  and  ZowcA  v.  Parsons,  (rf) 

ifcfr.  MalinSj  in  reply. 

The  Lord  Chancellor.  —  I  am  clearly  of  opinion  that  the 
decision  of  the  Yice-Chancellor  ought  to  be  affirmed,  and  that  the 
petition  of  appeal  should  be  dismissed  with  costs.  There  is  no 
ground  for  saying  that  the  deed  was  void  when  it  was  executed. 
Indeed,  that  argument  has  not  been  relied  upon  now  on  the  part 
of  the  appellant.  It  is  quite  clear  that  this  was  a  deed  which, 
notwithstanding  the  coverture  of  Mrs.  Edwards,  she  might  have 
executed  so  as  to  have  made  all  the  dispositions  of  the  property 
which  were  made  by  the  deed,  if  she  had  been  properly  advisedi 
and  if  there  were  no  circumstances  to  impeach  the  transaction. 
It  was  a  deed  capable  of  being  affirmed.  Now  I  am  not  at  all 
convinced  that  there  was,  in  the  transaction  on  the  part  of  Mr. 
Charles  Mills,  any  actual  fraud.  It  is  a  mere  assumption  that  the 
debt  due  from  Mr.  Edwards  was  a  bad  debt.  Nor,  although  the 
bankruptcy  happened  soon  afterwards,  does  it  appear  that  what 
Mrs.  Edwards  says  in  her  letter  is  not  true,  namely,  that  bank- 
ruptcy was  not  at  all  in  contemplation.  The  trade  seems  to  have 
been  going  on  without  any  danger  of  immediate  disruption,  and  it 
is  not  at  all  proved  to  me  that  the  debt  was  desperate,  especially 
when  we  look   at  the  dividend   that  was  actually  paid 

*  541    *  when  the  bankruptcy  did  supervene.     It  may  be  that  at 

the  time  when  the  deed  was  executed,  the  estate  might  be 
considered  a  solvent  one.  I  likewise  take  into  view,  to  a  certain 
degree,  the  consideration  that  was  suggested  as  to  the  advantages 
that  might  arise  to  the  husband. 

I  do  not  think  that  the  deed  can  be  considered  as  being  void  on 
the  ground  of  actual  fraud,  but  I  thin'k  that  as  this  was  a  deal- 
ing between  cestui  que  trust  and  trustee,  Charles  Mills  ought  to 
have  called  in  and  have  furnished  Mrs.  Edwards  with  independent 
advice.  It  seems  clear,  however,  that  he  was  the  only  legal  func- 
tionary who  intervened,  and  that  he  actually  drew  the  deed,  Mrs. 
Edwards  having  had  no  other  advice  whatsoever.    It  certainly  was  a 

(a)  4  Myl.  &  Cr.  Ill ;  2  Keen,  722.  (c)   10  Ves.  870. 

(h)  IJ.  &  W.  61.  (rf)  3  Burr.  1794. 
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deed  from  which  he  might  have  derived  some  advantage,  and  which 
I  think  must  be  considered  as  imperilling  the  provision  that  was 
intended  for  the  benefit  of  her  and  her  children.  These  might 
have  been  grounds  for  holding  that  the  deed  was  impeachable 
within  a  reasonable  time  after  it  had  been  executed.  But  I  am  of 
opinion  that  there  is  no  pretence  for  impeaching  it  now.  There 
appears  to  me  no  ground  for  saying  that  there  was  any  misrepre- 
sentation, or  that  she  was  led  to  the  belief  that  her  share  was  less 
than  that  of  her  brother  and  sister.  She  knew  the  contents  of  the 
will  and  of  the  deed,  and,  that  being  so,  she  acted  for  many  years 
in  the  most  solemn  manner  upon  the  footing  of  the  deed,  and  set- 
tled an  account  year  by  year  upon  that  footing.  Can  it  be  said 
that  if  she  had  survived  up  to  the  time  when  this  bill  was  filed, 
she  could  have  filed  a  bill  to  set  aside  the  deed  which  she  had 
been  acting  upon  for  so  many  years  ?  It  would  be  preposterous  to 
say  so ;  and  if  she  could  not,  her  representatives  are  in  no  better 
situation. 

*  The  Lord  Justice  Knight  Bruce.  —  I  think  it  nei-  *  542 
ther  proved  nor  to  be  inferred  that  in  the  transaction  of 
May,  1821,  Mrs.  Catherine  Edwards  was  cheated  or  deceived ;  but 
I  think  it  highly  probable,  if  not  absolutely  clear,  that  during  the 
whole  of  the  life  of  Mr.  Charles  Mills,  after  the  date  of  the  instru- 
ment of  May,  1821,  and  for  some  time  even  after  his  decease,  she, 
by  reason  of  the  position  of  Mr.  Charles  Mills  as  trustee  with  re- 
spect to  her  and  to  the  property,  was  entitled  to  impeach  the 
instrument  and  to  set  it  aside.  Mr.  Charles  Mills  died  in  the  year 
1826.  The  suits  before  us  were  instituted  in  the  month  of  Novem- 
ber, 1859,  not  sooner ;  and  during  the  long  interval  between  those 
two  years,  it  is  manifest  that  acts  were  done  and  a  line  of  conduct 
pursued  by  this  lady  amply  sufficient  to  confirm  the  transaction, 
if  originally  impeachable,  as  I  believe  it  to  have  been.  The  only 
question  before  us  is,  whether  by  means  of  a  suit  instituted  in 
November,  1859,  after  such  a  course  of  conduct,  this  instrument 
could  be  successfully  impeached.  I  think  that  this  was  plainly 
impossible.  The  transaction  was  simply  confirmed  in  my  judg- 
ment, —  confirmed  within  every  rule  of  the  Court  applicable  to  this 
subject.    The  appeal  seems  to  me  manifestly  groundless. 

The  Lord  Justice  Turner.  —  I  am  also  of  opinion  that  this 
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appeal  must  be  dismissed  with  costs.  It  is  not  necessary  for  ns  to 
give  any  opinion  upon  the  question  whether  the  deed  of  1821  was 
originally  impeachable  or  not ;  but  I  confess  I  am  not  satisfied 
that  the  deed  was  originally  impeachable.  I  am  not  satisfied  that 
the  true  motive  for  the  execution  of  the  deed  was  not  this,  a  desire 
on  the  part  of  the  lady  to  give  to  her  husband  the  debt  which 
was  due  from  her  husband  to  the  testator's  estate.     If  that 

*  643    *  was  the  true  motive  of  the  deed,  then  I  apprehend  that 

the  transaction  may  not  have  been  impeachable,  for  I  know 
of  no  law  of  this  Court  which  prevents  a  married  woman  from 
giving  to  her  husband  property  over  which  she  has  a  power  of 
appointment,  assuming  of  course  that  there  is  no  undue  influence. 
If,  however,  it  was  represented  to  her,  that  under  th6  will  her  share 
was  chargeable  with  the  debt  which  was  due  from  her  husband,  it 
would  be  equally  clear  that  the  transaction  could  not  for  one  moment 
stand  betwen  her  and  the  trustee.  But  the  very  existence  of  the 
deed  contradicts  the  theory  that  any  such  representation  had  been 
made.  For  what  is  the  effect  of  the  deed  ?  —  To  throw  the  debt  upon 
the  share  of  the  wife,  assuming  that  by  the  will  it  had  not  already 
been  thrown  upon  that  share.  I  think  that  there  is  nothing  to  lead 
to  the  inference  that  this  deed  was  in  any  degree  founded  upon  any 
misrepresentation  made  by  the  trustee.  There  is  a  total  absence 
of  evidence  as  to  any  of  the  circumstances  under  which  this  deed 
was  executed  ;  and  one  view,  which  I  think  not  immaterial  to  be 
considered,  is,  what  the  Court  ought  to  do  with  a  deed  executed 
as  far  back  as  the  year  1821,  assuming  that  there  was  no  collat- 
eral evidence  bearing  upon  the  circumstances  under  which  that 
deed  was  executed.  I  think  it  impossible  to  say  that  this  Court 
could  act  in  such  a  case  without  further  inquiry.  But  then  the 
parties  have  allowed  such  a  length  of  time  to  elapse  that  no  fur- 
ther inquiry  can  be  of  service,  as  every  party  connected  with  the 
transaction  is  dead,  and  no  further  information  can  be  obtained. 
That  would  be  of  itself  a  sufficient  reason  for  supporting  this  decree. 
But  another  view  is  this :  Prom  the  year  1823  down  to  the  year 
1861  this  deed  has  been  acted  upon  and  dealt  with.     And,  even 

putting  out  of  consideration  the  positive  acts  of  acquies- 
*  544    cence,  or  confirmation  rather,  on  the  part  of  this  lady,*  was 

it  or  was  it  not  her  intention  ever  to  disturb  the  deed  ?    I 
have  read  her  letters.    I  am  satisfied  upon  those  letters  that  she 
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never  for  one  moment  intended  to  disturb  the  deed ;  and  if  she  did 
not  intend  to  disturb  the  deed,  those  who  claim  under  her  cannot 
interpose  to  disturb  it.  I  think  that  this  appeal  is  wholly  ground- 
less, and  must  be  dismissed  with  costs. 


PONSFORD  V.  HANKEY. 
1861.    March  19.    Before  the  Lords  Justices. 

The  plaintiff  entered  into  an  agreement  with  the  principal  defendant  to  sell  to 
him  certain  leasehold  property,  in  consideration  of  a  debt  due  from  the 
plaintiff  to  the  defendant,  with  a  stipulation  giving  to  the  plaintiff  the  right 
of  repurchase  on  payment  of  a  specified  sum,  with  interest,  on  a  specified 
day,  or  so  much  of  the  repurchase  money  as  should  then  be  *'  due  and 
owing,  after  deducting  the  net  proceeds  of  all  sales  (if  any)  which  should 
be  made  in  the  mean  time,  including  all  moneys  laid  out  in  repairs  or 
improvements.*^  The  agreement  provided  that  time  should  be  considered 
of  the  essence  of  the  permission  to  repurchase,  and  that  the  same  should 
under  no  circumstances  be  exercisible  after  the  specified  day,  any  rule  of 
equity  to  the  contrary  notwithstanding.  The  bill,  which  was  filed  one  day 
before  the  expiration  of  the  time  for  repurchase,  alleged  that  the  principal 
defendant  had  sold  portions  of  the  property  to  an  amount  more  than  sufii- 
cient  or  very  nearly  sufficient  to  pay  the  amount  of  the  repurchase  money, 
but  had  only  rendered  insufficient  and  unsatisfactory  accounts  of  his 
receipts,  and  refused  to  give  any  others.  The  bill  also  stated  that  another 
defendant  (who  was  the  solicitor  to  the  principal  defendant)  claimed  to  4>e 
and  was,  under  agreements,  deeds,  and  assurances,  the  particulars  whereof 
were  unknown  to  the  plaintiff,  interested  in  the  premises  comprised  in  the 
agreement,  and  that  this  defendant  alleged  that  he  was,  in  fact,  a  necessary 
party  to  the  suit.  The  prayer  was  for  an  account  of  the  moneys  received 
by  the  principal  defendant  on  account  of  the  sales,  and  of  what  was  due  to 
him  in  respect  thereof,  and  that  he  might  account  for  and  set  off  against 
his  debt  the  sums  received  by  him,  and  that  the  plaintiff,  who  offered  to 
pay  the  balance  (if  any),  might  be  at  liberty  to  repurchase,  notwithstand- 
ing the  expiration  of  the  time.  On  appeal  from  an  order  overruling  the 
demurrer  of  the  principal  defepdant,  and  allowing  that  of  the  other: 

1.  That  a  sufficient  case  was  alleged  for  some  relief  against  the  principal 

defendant. 

2.  That  there  was  a  sufficient  allegation  of  interest  in  the  other  defendant,  and 

that  consequently  neither  demurrer  was  sustainable.' 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  821,  822. 
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These  were  two  appeals  from  decisions  of  Vice-Chancellor  Stu* 
ART  overruling  the  demurrer  of  one  and  allowing  the  demurrer  of 
another  defendant  to  the  bill,  which  claimed  the  benefit  of  an 
agreement  for  the  repurchase  of  certain  hereditaments  at  or  before 
a  time  which  was  prescribed  for  that  purpose  by  the  agreement, 
and  which  elapsed  the  day  after  the  filing  of  the  bill. 

*  545       *  The  bill  was  filed  by  James  Ponsford  against  two  defend- 

^ants  named  Hankey  and  Harrison. 

It  alleged  that  in  and  prior  to  the  month  of  February,  1856,  the 
plaintiff  had  at  his  own  expense  caused  to  be  erected  on  the  free- 
hold and  leasehold  land  therein  mentioned  valuable  messuages  and 
tenements ;  and  that  to  enable  him  to  make  such  expenditure  he 
had  from  time  to  time  borrowed  large  sums  of  money  upon  security 
of  mortgages  of  the  various  portions  of  the  property.  That  at  the 
close  of  the  year  1855,  or  in  the  early  part  of  January,  1856,  the 
defendant  Hankey  demanded  from  the  plaintiff  immediate  payment 
of  a  sum  of  25,0O0Z.  which  he  had  advanced  to  a  firm  in  which  the 
plaintiff  was  a  partner.  That  the  plaintiff  was  unable  at  short 
notice,  except  at  a  ruinous  sacrifice  of  his  property,  to  meet  the 
demand,  and  made  various  proposals  for  gradually  liquidating 
or  otherwise  satisfying  the  claim  ;  but  that  the  defendant  Hankey 
threatened  to  make  the  plaintiff  a  bankrupt  in  the  event  of  the 
plaintiff  failing  at  once  to  pay  off  the  25,000?.  and  interest,  or  to 
give  a  sufficient  security  for  the  same. 

After  stating  negotiations  and  correspondence  between  the  plain- 
tiff and  Hankey,  the  bill  stated :  — 

(Paragraph  15.)  That  throughout  the  transactions  which  led  to 
and  resulted  in  the  assignments  by  the  plaintiff  to  the  defendant 
Hankey  of  the  premises  mentioned  in  the  bill,  the  defendant  Har- 
rison, who  had  for  many  years  been  the  confidential  solicitor  of 
the  plaintiff,  acted  also  as  solicitor  of  the  defendant  Hankey,  and, 
being  anxious  to  obtain  and  having  in  fact  obtained  for  himself 
large  pecuniary  advantages  and  benefits  by  virtue  of  the  arrange- 
ments between  the  plaintiff  and  the  defendant  Hankey,  had 

*  546    paid  far  greater  *  attention  to  the  interests  of  the  defendant 

Hankey  than  to  those  of  the  plaintiff. 
That  (paragraph  20)  on  the  9th  February,  1856,  the  plaintiff 
attended  at  the  office  of  the  defendant  Harrison,  and  required 
alterations  to  be  made  in  the  proposed  agreement,  but  was  in- 
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formed  bj  Harrison  that  the  agreement  was  already  engrossed,  as 
also  were  the  various  deeds,  being  the  assignments  of  the  several 
properties  referred  to  in  the  agreement,  and  that  the  agreement 
must  be  executed  as  engrossed,  and  without  any  alterations ;  or 
otherwise  that  the  defendant  Hankey  would  at  once  take  proceed- 
ings against  the  plaintiff  to  enforce  the  immediate  payment  of  his 
debt,  which  would  probably  be  the  cause  of  the  utter  ruin  of  the 
plaintiff. 

That  (paragraph  21)  the  plaintiff  remonstrated,  and  at  first 
declined  to  execute  any  of  the  documents,  unless  a  clause  was 
inserted  in  the  agreement  stipulating  that,  in  the  event  of  the 
plaintiff  repurchasing  the  property,  the  defendant  Hankey  should 
only  be  entitled  to  the  repayment  of  the  principal  sum  of  25,000?. 
and  interest  at  5/.  per  cent  per  annum ;  but  that  (paragraph  22) 
the  defendant  Harrison  refused  to  alter  the  agreement,  and  that 
the  plaintiff,  under  the  pressure  of  his  pecuniary  difficulties,  and 
being  without  any  independent  professional  advice  or  assistance, 
eventually  executed  the  agreement  as  engrossed,  together  with 
fifteen  indentures,  being  assignments  to  Hankey  of  the  various 
properties. 

That  (paragraph  23)  none  of  these  indentures  were  read  over 
to  the  plaintiff  or  explained  to  him. 

That  (paragraph  24)  the  plaintiff  protested  against  *  the    *  547 
terms  of  the  agreement,  and  the  omission  therefrom  of  the 
stipulation  or  clause  before  referred  to. 

The  bill  then  (paragraph  25)  set  forth  the  terms  of  the  agree- 
ment, which  was  dated  the  9th  February,  1856,  and  made  between 
Hankey  of  the  one  part  and  the  plaintiff  of  the  other  part,  whereby 
it  was  expressed  to  be  agreed,  — 

(1.)  That  the  plaintiff,  his  executors  or  administrators,  might, 
on  the  26th  December,  1860,  or  at  any  time  prior  thereto,  on  giv- 
ing to  Hankey,  his  executors,  administrators,  and  assigns,  three 
calendar  month's  previous  notice  of  his  or  their  intention  so  to 
do,  by  leaving  such  notice  at  the  then  or  last  known  place  of 
abode^of  Hankey,  his  executors,  administrators,  or  assigns,  repur^ 
chase  the  property  comprised  in  the  agreement,  subject  to  the 
mortgages  then  affecting  the  same,  upon  payment  to  him  or  them 
ef  the  sum  of  25,829^  2«.  4cl.,  together  with  interest  thereon  at 
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and  after  the  rate  of  51.  per  cent  per  annum,  as  from  the  quar- 
terly day  of  payment  of  rents  in  London  next  preceding  such  pay- 
ment, in  case  the  same  should  not  be  made  on  any  of  the  said 
quarterly  days  of  payment  of  rents,  or  of  so  much  thereof  as  should 
be  then  due  and  owing  (after  deducting  the  net  proceeds  of  all 
sales,  if  any,  which  should  have  been  previously  made  by  him  or 
them,  including  all  moneys  laid  out  in  repairs  or  improvements 
of  the  property),  in  pursuance  of  the  power  in  that  behalf  therein- 
after contained ;  and  that  Hankey,  his  executors,  administrators, 
and  assigns,  would  thereupon  and  upon  receiving  the  amount  of 
the  moneys  aforesaid,  at  the  costs  and  charges  of  the  plaintiff, 
his  executors  or  administrators,  re-assign  and  reconvey  to  him  or 
them,  as  he  or  they  should  direct,  the  said  premises,  or  so  much 
thereof  as  should  not  then  have  been  previously  disposed  of, 

*  648    for  all  the  respective  residue  of  the  terms  *  of  years  therein, 

subject  to  the  rents  and  covenants  payable  and  to  be  per- 
formed in  respect  of  the  same  respectively,  and  also  subject  to  the 
mortgage  debts  and  incumbrances  charged  thereon  respectively, 
but  freed  and  absolutely  discharged  from  all  claims  and  interests 
of  Hankey,  his  executors,  administrators,  and  assigns,  in,  to,  out 
of,  or  upon  the  same  property  and  premises,  or  any  part  or  parts 
thereof  respectively. 

(2.)  That  time  should  be  considered  as  of  the  essence  of  the 
aforesaid  permission  to  repurchase,  and  that  the  right  of  repur- 
chase should  in  no  case  and  under  no  circumstances  be  exercisible. 
after  the  25th  of  December,  1860,  any  rule  of  law  or  equity  to  the 
contrary  notwithstanding,  and  that  the  arrangement  should  not  be 
considered  as  constituting  a  mortgage,  but  an  absolute  purchase 
by  Hankey,  with  such  limited  right  of  repurchase,  and  that  the 
same  should  not  preclude  or  prevent  Hankey,  his  executors, 
administrators,  and  assigns,  from  letting,  selling,  and  otherwise 
mans^ging  and  dealing  with  the  said  property,  or  from  doing  the 
repairs  thereof,  as  he  or  they  should  think  proper,  and  without 
being  liable  to  consult  with  or  take  the  opinion  of  the  plaintiff, 
his  executors  or  administrators,  in  anywise  in  relation  thereto ; 
and  that,  so  long  as  the  right  of  the  plaintiff  to  repurchase  should 
^continue  exercisible,  Hankey,  his  executors  administrators,  and 
assigns,  might  retain  possession  of  the  premises,  and  receive  the 
rents  and  profits  thereof  for  his  or  their  own  absolute  use  and 
benefit ;  and  that  all  such  rents  and  profits  up  to  the  time  of  repmv 
[480] 


PONSFOBD  V.  HANKET.  *  548 

chase,  or  to  the  quarter  day  of  pajment  preceding  the  same,  should 
be  the  absolute  property  of  Hankej,  his  executors,  administrators, 
or  assigns. 

(3.)  That  so  long  as  the  aforesaid  right  to  repurchase 
*  should  continue  exercisable  as  aforesaid,  Hankey,  his  *  549 
executors,  administrators,  and  assigns  might  sell  all  or  any 
part  or  parts  of  the  premises,  on  such  terms  generally  as  he  or 
they  should  think  proper,  and  without  being  accountable  to  or 
under  any  liability  to  consult  with  the  plaintiff,  his  executors,  or 
administrators  thereon;  and  that  the  consideration  moneys  for 
each  such  sale  or  sales  after  payment  of  the  mortgage  debt  or  debts 
charged  upon  the  property  sold,  or  a  proportionate  part  thereof,  in 
the  event  of  its  not  including  the  whole  of  the  property  comprised 
in  such  mortgage  or  mortgages,  and  all  .the  incidental  expenses, 
and  the  amount  of  all  moneys  laid  out  and  expended  by  Hankey, 
his  executors,  administrators,  and  assigns,  for  repairs  and  improve- 
ments of  the  property  as  aforesaid,  should  be  paid  over  to  Hankey, 
his  executors,  administrators,  or  assigns,  for  his  or  their  own  use 
and  benefit,  but  yet  so  that  after  the  receipt  thereof  the  aforesaid 
right  of  repurchase  should  be  exercisible  in  respect  of  the  property 
for  the  time  being  remaining  unsold,  on  payment  by  the  plaintiff, 
his  executors,  or  administrators,  to  Hankey,  his  executors,  admin- 
istrators, or  assigns,  of  such  a  sum  of  money  as  together  with  the 
net  amount  so  received  should  make  up  the  aforesaid  sum  of 
25,829Z.  28.  4c2.,  and  on  the  observance  by  him  or  them  of  the  other 
terms  and  stipulations  which  on  his  or  their  part  ought  to  be  ob- 
served in  order  to  entitle  him  or  them  to  repurchase  the  premise^ 
according  to  the  spirit  and  intention  of  the  provision  in  that  behalf. 

(4.)  That  if  any  of  the  incumbrances  specified  in  the  schedule 
to  the  agreement  should  be  paid  off  while  the  right  to  repurchase 
continued,  the  person  or  persons  by  whom  the  same  should  be  paid 
off  (whether  it  should  be  Hankey,  his  executors,  administrators, 
or  assigns,  or  the  plaintiff,  his  executors  or  administrators), 
*  should  be  considered  as  standing  in  the  place  of  the  incum-  *  550 
brancer  whose  incumbrance  should  be  paid  off. 

(5.)  That  Hankey,  his  executors  or  administrators,  would,  when- 
ever thereunto  required  by  the  plaintiff,  his  executors  or  adminis- 
trators, release  and  assign  to  the  plaintiff,  his  executors,  or  admin- 
istrators, or  otherwise  as  he  or  they  should  direct,  the  aforesaid 
debt  of  25,000/. ;  and  that  all  deeds  and  instruments  necessary  for 
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efiectuating  the  aboye-mentioned  purposes  should  be  made  and 
entered  into  by  the  parties  aforesaid,  and  should  be  prepared  and 
executed  at  the  plaintiflF^s  expense. 

The  bill  further  stated  (paragraph  27)  that  the  plaintiff  executed 
the  above  agreement  under  the  above-mentioned  protest,  and  never 
waived  or  abandoned  his  right  to  receive  from  Hankey,  a  full  and 
true  account  of  all  the  moneys  received  by  Hankey  either  in  respect 
of  the  rents,  issues,  and  proceeds  of  tlie  premises,  or  from  the 
sales  thereof. 

The  bill  further  stated  (paragraph  29)  that  Hankey  had  since 
the  date  of  the  said  agreement  sold  a  large  portion  of  the  property 
comprised  therein,  and  received  the  purchase-moneys  thereof,  and 
(paragraph  30)  that  the  total  amounts  which  had  been  received  by 
Hankey,  or  by  Harrison  on  his  behalf,  in  respect  of  such  sales,  and 
in  respect  of  the  rents  and  profits  of  the  property,  amounted  to  a 
very  large  sum  in  the  whole,  being  in  fact  more  than  or  very  nearly 
suflBcient  to  pay,  discharge,  and  satisfy  the  whole  of  the  principal 
sum  of  25,000Z.  with  interest  thereon,  or  on  the  unpaid  part 
tliereof ,  for  the  time  being,  at  the  rate  of  5L  per  cent  per  annum, 
from  the  date  of  the  agreement,  together  with  all  costs,  charges, 
and  expenses  which  Hankey  had  incurred,  or  been  put  to 

*  551    in  or  about  tlie  sales  of  the  said  *  hereditaments,  and  the 

collection  of  the  rents,  issues,  and  profits  thereof,  and  all 
payments  and  outgoings  in  respect  thereof. 

The  bill  also  stated  (paragraph  31)  that  on  the  22d  of  Septem- 
ber, 1860,  the  plaintiff,  in  pursuance  of  the  agreement,  sent  to 
Hankey  a  notice  in  writing,  which  was  set  out  in  the  bill,  claiming 
his  right  of  repurchase,  and  requiring  Hankey  to  reassign  the 
property,  as  the  plaintiff  intended  to  complete  the  repurchase  on 
or  before  the  25th  of  December  then  next,  and  also  demanding 
from  Hankey  a  statement  of  the  rents  and  profits  received  by  him 
for  each  respective  property,  house,  and  premises,  together  witli  all 
the  interest  moneys,  income-tax,  and  ground-rents,  which  he  had 
paid  in  respect  of  such  property. 

The  bill  further  stated  that  the  plaintiff,  being  unable  to  obtain 
from  the  defendants,  or  either  of  them,  any  detailed  or  proper 
account,  or,  indeed,  any  account  whatever,  of  the  moneys  received 
by  Hankey  or  by  Harrison  on  his  behalf  since  the  date  of  the  agree- 
ment, was  wholly  unable  to  ascertain  the  exact  amount,  if  any,  due 
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to  Hankey,  upon  the  footing  of  the  agreement  (as  modified  by  the 
previous  understanding)  which  was  come  to  between  the  plaintiff 
and  the  defendant  Hankey,  and  which  was  never  waived  or  aban- 
doned by  the  plaintiff;  and  that  the  plaintiff  by  reason  of  the  matters 
aforesaid  did,  on  the  22d  of  December,  1860,  leave  at  the  residence 
of  Hankey,  and  also  serve  on  Harrison,  a  further  notice  requiring 
Hankey  to  furnish  to  the  plaintiff  an  account  of  the  rents  received 
since  the  date  of  tlie  agreement  and  of  the  proceeds  of  such  parts  of 
the  property  as  had  been  sold  since  the  date  of  the  agreement,  and 
adding  that  if  Hankey  declined  to  furnish  the  accounts 
first  referred  to,  yet  *  that  the  plaintiff  required  him  to  fur-  *  652 
nish  the  account  secondly  referred  to.  And  the  plaintiff  fur- 
ther stated  by  this  notice  that  he  was  ready  and  willing  and  thereby 
offered  to  pay  to  Hankey  on  the  24th  December  instant  at  three 
o'clock  in  the  afternoon  such  a  sum  of  money  as  might  be  justly  due 
and  owing  to  him  in  respect  of  principal  and  interest,  and  as,  accord- 
ing to  the  true  construction  of  the  agreement  and  the  understanding 
of  the  parties  thereto  at  the  time  of  the  execution  thereof,  was  stip- 
ulated and  agreed  to  be  paid  as  the  consideration  for  the  repurchase. 

The  bill  then  stated  (paragraph  37)  that,  in  consequence  of 
such  last-mentioned  notice,  Harrison  sent  on  behalf  of  Hankey  to 
the  plaintiff's  solicitors  on  the  24th  December,  1860,  a  short  state- 
ment, purporting  to  be  an  account  of  the  sales  made  by  Hankey ; 
but  that  such  account  was  insufficient  and  unsatisfactory  and  did 
not  contain  a  true  and  just  account  of  the  sales  made  by  Hankey, 
or  of  the  sums  received  in  respect  thereof,  and  did  not  show  the 
balance  which,  having  regard  to  the  sales  made  by  Hankey,  would 
be  really  due  from  the  plaintiff  to  Hankey. 

The  bill  stated  (paragraph  88)  that  the  above  account  was  only 
furnished  to  the  plaintiff's  solicitors  on  the  morning  of  the  24th 
December,  1860,  and  that  no  sufficient  time  had  been  given  to  the 
plaintiff,  or  his  solicitors  on  his  behalf,  to  examine  minutely  the 
items  of  the  account ;  and  (paragraph  39)  that,  notwithstanding 
urgent  applications  which  were  made  by  the  plaintiff  for  further 
accounts,  both  the  defendants  refused  to  furnish  the  same,  or  to 
furnish  any  accounts  whatever  of  or  in  relation  to  the  dealings 
and  transactions  of  the  defendants,  or  either  of  them,  with  the 
messuages,  tenements,  and  hereditaments  comprised  in  the 
schedule  *  to  the  agreement,  other  than  the  insufiicient  and  *  553 
unsatisfactory  account  so  rendered  as  aforesaid. 
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With  regard  to  the  defendant  Harrison,  the  bill  stated  (para- 
graph 41)  that  he,  under  and  by  virtue  of  divers  agreements, 
deeds,  and  assurances,  the  particulars  of  which  were  wholly  un- 
known to  the  plaintiflF,  and  under  and  by  virtue  of  some  verbal 
understanding  and  agreement  with  the  defendant  Hankey,  the 
particulars  of  which  verbal  agreement  were  also  wholly  unknown 
to  the  plaintiff,  claimed  to  be  and  was  interested  in  the  said  mes- 
suages, lands,  tenements,  and  hereditaments,  and  that  he  alleged 
that  he  was  in  fact  a  necessary  party  to  the  suit. 

The  bill  prayed :  — 

(1.)  That  it  might  be  declared  that  under  the  circumstances  in 
the  bill  stated  the  plaintiff,  was  entitled,  as  against  the  defendant 
Hankey,  and  all  persons  claiming  by,  from,  through,  or  under  him, 
to  the  full  benefit  and  advantage  of  the  several  clauses  and  stipula- 
tions in  the  articles  of  agreement  of  the  9th  February,  1856,  con- 
tained for  the  repurchase  by  the  plaintiff'  of  the  several  messuages, 
tenements,  and  hereditaments  in  the  schedule-  to  the  articles  of 
agreement  mentioned  or  referred  to,  or  the  unsold  portions  respec- 
tively, notwithstanding  that  such  repurchase  should  not  be  com- 
pleted on  or  before  the  25th  December,  1860. 

(2.)  That  an  account  might  be  taken  of  what  since  the  date  of 

the  articles  of  agreement  had   been  received  by  the  defendant 

Hankey,  or  by  any  other  person  or  persons  by  his  order  or  for  his 

use,  in  respect  of  the  rents,  issues,  and  profits  of  the  several 

•  554   messuages,  *  tenements,  and  hereditaments  comprised  in  the 

schedule  to  the  articles  of  agreement. 

(3.)  That  it  might  be  ascertained  which  of  the  messuages, 
tenements,  and  hereditaments  comprised  in  the  schedule  to  the 
articles  of  agreement  had  been  sold,  and  when  and  to  whom  and 
under  what  circumstances ;  and  that  an  account  might  be  taken  of 
what  was  or  were  the  gross  purchase-money  or  purchase-moneys  paid 
fon  such  of  the  said  messuages,  tenements,  and  hereditaments  as 
had  been  sold. 

(4.)  That  an  account  might  also  be  taken  of  what  (if  any 
thing)  was  justly  due  and  owing  to  the  defendant  Hankey  for 
principal  and  interest  on  his  debt ;  and  that  in  taking  such  last- 
mentioned  account  the  defendant  Hankey  might  be  directed  to 
account  for  and  set  off  from  his  debt  and  interest  all  moneys 
received  by  him  or  by  any  person  or  persons  by  his  order  or  for 
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his  use  in  respect  of  the  rents,  issues,  and  profits  of  the  heredit- 
aments, or  the  unsold  portions  thereof  for  the  time  being,  and  in 
respect  of  the  gross  proceeds  of  the  sales  of  such  of  the  heredita- 
ments as  had  been  sold  as  aforesaid,  or  so  ^  much  and  such  of  the 
moneys  as  to  the  Court,  under  the  circumstances  therein  stated, 
might  appear  just  and  equitable,  the  plaintiff  being  ready  and  will- 
ing and  thereby  offering  to  pay  to  the  defendant  Hankey  what 
(if  any  thing)  should,  upon  the  taking  of  such  lastly-mentioned 
account,  be  found  to  be  due  to  him,  together  with  interest  thereon 
in  the  mean  time. 

(5.)  That  it  might  be  declared  that  the  plaintiff  was  entitled  to 
repurchase  the  hereditaments  or  the  unsold  portions  thereof  re- 
spectively ;  and  that  the  defendant  Hankey  and  all  neces- 
sary and  proper  parties  might,  on  *  payment  of  what  (if  *  555 
any  thing)  might  be  found  due  to  him,  or  forthwith  if 
nothing  should  be  so  found  due,  be  ordered  and  decreed  to  execute 
to  the  plaintiff,  or  as  he  might  direct,  proper  assignments  and 
assurances. 

(6.)  For  an  injunction  to  restrain  the  defendants  from  selling 
or  otherwise  dealing  with  such  of  the  hereditaments  as  remained 
unsold,  and  from  receiving  the  rents  and  profits.  The  bill  also 
prayed  for  a  receiver  and  general  relief. 

Each  of  the  defendants  demurred  for  want  of  equity.  The 
Vice-Chancellor  overruled  the  demurrer  of  the  defendant,  Hankey, 
with  costs,  but  allowed,  with  costs,  that  of  the  defendant  Harrison. 
The  case  is  reported  in  the  second  volume  of  Mr.  Giffard's  re- 
ports, (a) 

The  defendant  Hankey  and  the  plaintiff  both  appealed. 

Mr.  Bacon  and  Mr-.  Cotton,  in  support  of  the  appeal  of  the 
defendant  Hankey.  —  Although  the  bill  states  that  the  agreement 
was  signed  without  advice,  it  does  not  seek  to  rescind  or  alter  or 
reform  it.  The  agreement  must  consequently  be  taken  to  be  valid ; 
and  so  taken  it  excludes  entirely  the  relief  sought  by  the  bill, 
which  does  not  even  state  that  any  tender  has  been  made  to  Mr. 
Hankey. 

They  referred  to  Joy  v.  Birch.  (6) 

(a)  Page  604.  (6)  4  CI.  &  Fin.  67 ;  10  Bligh  N.  S.  201. 
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Mr.  Malins  and  Mr.  Bristowe^  for  the  plaintiflF,  were  not  called 
upon  with  reference  to  this  appeal.  —  On  the  plaintiff's  own 

*  556   appeal,  they  submitted  that  there  was  a  *  sufficient  statement 

in  the  bill  of  interest  in  the  defendant  Harrison,  to  make 
him  a  proper  party  to  the  suit. 

Mr.  Elmdey  and  Mr.  Jessd,  for  the  defendant  Harrison. — 
There  is  no  equity  appearing  on  the  bill  against  Harrison.  Mere 
general  allegations,  like  those  contained  in  the  4l8t  paragraph,  are 
not  enough  to  protect  the  bill  from  a  demurrer.  The  allegation  is 
that  he  is  interested  in  the  property,  not  in  the  matters  in  question, 
in  the  suit.  Plumhe  v.  Plume,  (a)  As  to  the  account  which  is 
alleged  to  have  been  refused,  the  agreement  would  have  provided 
for  an  account  being  rendered,  if  that  had  been  intended. 

They  referred  to  DaviB  v.  Thomas^  (6)  Fegg  v.  Wiaderiy  (c)  Le 
Texier  v.  The  Margravine  of  Anspach.  (dT) 

The  Lord  Justice  Knight  Bruce.  —  Of  course  for  the  present 
purpose,  though  alone  for  the  present  purpose,  every  allegation  in 
the  bill  must  be  taken  to  be  a  true  and  real  fact  not  displaced, 
countervailed,  or  weakened  by  any  possible  fact  not  stated  in  the 
bill.^  So  dealing  with  the  matter,  I  conceive  it  to  be  clear  that, 
as  far  as  the  defendant,  Mr.  Hankey  is  concerned,  the  15th,  20th, 
21st,  23d,  24th,  31st,  36th,  37th,  38th,  and  39th  paragraphs  of  the 
bill  are  decisive  against  the  demurrer,  as  showing  that,  established 
and  imanswered,  they  would  entitle  the  plaintiff  to  some  decree 
against  the  defendant.    I  am  also  of  opinion  that  the  41st 

*  557   paragraph  shows  Mr.  Hai'rison  to  be  a  *  proper  party  to  the 

bill.    I  therefore  think  that  both  demurrers  fail. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  The 
whole  substance  of  *  the  agreement  was  that  the  defendaat  Mr. 
Hankey  was  to  have  the  estate  until  payment,  within  a  ^certain 
limited  time,  of  the  amount  which  should  be  due  to  him.  The 
terms  of  the  agreement  are,  that  there  should  be  a  repurchase, 
upon  payment  of  the  sum  of  26,0002.  and  odd  and  interest,  deduct- 

(a)  4  Y.  &  C.  845.  (c)  16  Beav.  239. 

(6)  1  R.  &  M.  606.  id)  16  Ves.  169. 

'  See  1  Dan.  Ch.  Pr.  (4Ui  Am.  ed.)  644. 
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ing  the  net  proceeds  of  all  the  sales  (if  any)  which  should  have 
been  previously  made  by  Mr.  Hankey,  including  all  moneys  laid 
out  in  repairs  or  improvements  of  the  property.  Now  I  think  that 
that  clause  in  the  agreement  throws  upon  Mr.  Hankey  the  obliga- 
tion of  rendering  an  account,  because  the  amount  which  is  to  be 
paid  to  him,  and  which  is  the  consideration  of  the  repurchase, 
depends  on  the  amount  which  he  has  already  received  by  means  of 
the  sales  of  the  property.  It  was  argued  that  there  would  have 
been  provision  made  in  the  agreement  expressly,  if  it  had  been  so 
intended,  that  Mr.  Hankey  should  render  an  account.  But  the 
agreement  does  contain  an  express  clause,  that  all  deeds  and 
instruments  shall  be  executed  which  shall  be  necessary  for  efiFectu- 
uating  the  several  purposes  of  it.  And  if,  therefore,  it  was  one  of 
the  purposes  of  the  agreement  that  the  amount  due  to  Mr.  Hankey 
should  be  ascertained,  there  would  then  be  a  right  to  have  a  deed 
prepared  which  should  contain  the  provisions  which  might  be  nec- 
essary for  eflFectuating  the  agreement  in  that  respect,  However, 
in  the  absence  of  thoae  provisions,  we  find  these  facts  stated  on 
this  bill,  and  admitted  for  the  purposes  of  the  demurrer:  that 
Mr.  Hankey  did  render  an  account,  which  account  was 
*not  a  true  and  correct  account,  of  the  sums  which  were  *558 
due  to  him,  and  does  not  show  the  balance  which,  having 
regard  to  the  sales,  would  be  really  due  from  the  plaintiff  to  the 
defendant  Hankey.  And  there  is  not  only  this  allegation,  but  an 
allegation  that  Mr.  Hankey  does  refuse  to  furnish  any  further 
accounts,  or  any  accounts  whatever,  of  or  in  relation  to  the  deal- 
ings and  transactions  of  the  defendants  or  either  of  them  with  the 
estate. 

And  another  allegation  is  that  the  account  of  the  sales  so 
already  rendered  by  the  defendant  Hankey  is  wholly  insufficient 
and  unsatisfactory,  and  is,  in  material  entries  therein,  erroneous 
and  incorrect. 

We  are  bound  on  this  demurrer  to  assume  all  those  facts  to  be 
true ;  and  if  they  be  true  I  cannot  doubt  that,  whatever  the  right 
decree  may  be  to  be  made,  some  decree  must  undoubtedly  be  made  in 
favour  of  the  plaintiflFat  the  hearing  of  this  cause.  Suppose  it  to  be 
the  case  that  Mr.  Hankey  has  sold  property  to  an  amount  more  than 
suflicient  to  pay  the  amount  due  to  him.  In  that  case,  although  he  ' 
may  be  entitled  to  retain  the  property  which  is  the  subject  of  the 
agreement  for  the  purchase  as  an  absolute  purchaser,  I  apprehend 
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that,  independently  of  any  question  of  purchase  or  repurchase, 
there  may  be  a  right  to  have  an  account  taken  in  order  to  have  the 
amount  overpaid  refunded.  It  seems  to  me,  therefore,  that  the 
demurrer  of  Mr.  Hankey  cannot  be  sustained. 

Then,  as  to  the  demurrer  of  Mr.  Harrison,  I  am  afraid  I  differ 
from  the  opinion  of  the  Vice-Chancellor.  I  confess  it  does  appear 
to  me  that  the  allegations  of  this  bill  are  sufficient  as  to  there 
being  an  interest  in  Mr.  Harrison  in  the  matters  in  question  in 

this  suit.  Mr.  Jessel  so  insists,  because  there  is  this  alle- 
*559    gation,  "that  *he  is  interested  in  the   messuages  and 

premises."  If  the  allegation  had  stopped  there,  it  might 
perhaps  not  have  amounted  to  an  allegation  that  the  defendant 
had  an  interest  in  the  matters  in  question  in  the  suit ;  but  it  goes 
on  to  state,  "  that  he  alleges  that  he  is  a  necessary  party  to  the 
suit."  This  I  think  cannot  be  construed  as  a  separate  and  distinct 
allegation,  but  must  be  taken  with  reference  to  the  interest  in  the 
messuages  and  premises  which  are  before  alleged  to  be  vested  in 
him.  My  opinion,  therefore,  is,  that  both  these  demurrers  must 
be  overruled. 


THE  WARDEN  AND  ASSISTANTS  OP  THE  HARBOUR 
OP  DOVER  V.  THE  LONDON,  CHATHAM,  AND  DOVER 
RAILWAY  COMPANY. 

1861.    March  9,  11, 18,  22.    Beford  the  Lords  Justices. 

Where  a  special  railway  Act  provided  that  the  line  should  be  made  according 
to  the  levels  shown  on  the  deposited  plans,  and  that  it  should  be  lawful  for 
the  company  to  carry  the  line  across  a  specified  street  on  the  level  of  the 
street :  Held,  that  the  latter  provision  was  not  obligatory,  and  did  not  pre- 
vent the  company  from  carrying  their  line  across  the  street  according  to  the 
provisions  of  the  general  Act.* 

This  was  the  appeal  of  defendants  from  an  order  of  Vice-Chan- 
cellor  Stuart  granting  an  interlocutory  injunction  to  restrain  them 
from  crossing  a  street  in  Dover  in  any  other  manner  than  was 
authorized  by  the  defendants'  special  Act  of  incorporation. 

*  See  Kerr  Inj.  623;   2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1640;  2  Joyce  Inj. 
816,  817. 
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The  plaintiffs,  who  were  incorporated  in  1606,  by  a  charter, 
were  entitled,  among  other  property,  to  four  houses  in  Limekiln 
Street,  in  the  town  of  Dover. 

By  the  East  Kent  Railway  (extension  to  Dover)  Act,  1855,  with 
which  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
Railways  Clauses  Consolidation  Act,  *1845,  were  incor-  *560 
porated,  the  East  Kent  Railway  Company  (whose  name  had 
since  been  changed  to  "  The  London,  Chatham,  and  Dover  Railway 
Company ")  were  empowered  to  make  and  maintain  a  railway  as 
therein  mentioned,  it  was  enacted  (sect.  6),  that,  subject  to  the  pro- 
visions of  the  special  Act,  the  railways  thereby  authorized  should 
be  made  in  the  line  and  according  to  the  levels  delineated  on  the 
plans  and  described  in  the  books  of  reference,  and  that  the  com- 
pany might  enter  upon  and  take  and  use  such  of  those  lands  as 
they  thought  necessary  for  the  purposes  of  their  Act.  And  it  was 
further  enacted  (sect.  7),  that,  subject  to  the  provisions  in  the 
Railways  Clauses  Consolidation  Act,  1845,  contained  in  reference 
to  the  crossing  of  roads  on  a  level,  it  should  be  lawful  for  the 
company  in  constructing  the  railway  to  carry  the  same  on  a  level 
across  the  street  in  question :  provided  always,  that  the  company 
should  erect  and  forever  maintain  a  good  and  sufficient  public 
foot-bridge  for  the  use  of  foot-passengers  over  tlie  road  at  or  near 
the  point  of  such  level  crossing. 

On  the  18th  of  September,  1860,  an  agreement  was  entered  into 
between  the  plaintiffs  and  the  defendants,  whereby  the  plaintiffs 
agreed  to  sell  and  the  company  to  purchase  the  hereditaments 
specified  in  the  schedule  to  the  agreement  for  17,262Z.  (which  was 
to  include  compensation  for  all  damage  occasioned  by  the  sever- 
ance from  or  from  otherwise  injuriously  affecting  the  plaintiffs' 
other  property,  and  for  aH  accommodation  works  required  by  the 
Acts). 

And  the  defendants  thereby  agreed,  fifthly,  within  three  calendar 
months  after  demand,  to  pay  to  the  plaintiff  for  any  injury  or 
damage  which  might  happen  to  the  estate  of  the  plaintiffs  or  any 
part  thereof,  by  reason  of  the  defendants  stopping  up  any 
street  or  thoroughfare,  *  or  altering  the  level  of  any  street  *  561 
or  thoroughfare,  in  Dover,  in  constructing  their  railway  or 
any  of  the  buildings  or  works  connected  therewith,  such  a  sum  as 
should  be  determined  by  the  surveyors  for  the  time  being  of  the 
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plaintiffs  and  defendants  or  an  umpire  to  be  appointed  as  therein 
mentioned. 

The  bill  stated  that  the  defendants  intended  to  carry  their  rail- 
way across  Limeklin  Street,  not  on  a  level,  but  a  depth  more  than 
two  feet  below  it,  and  for  that  purpose  to  divert  the  street,  raise 
the  road  and  carry  it  across  the  line  by  a  bridge.  The  bill 
stated  that  the  raising  of  the  road  would  be  productive  of  great 
injury  to  the  plaintiffs'  property,  particularly  to  the  part  of  it  in 
Limeklin  Street,  and  more  especially  to  the  four  houses.  The 
prayer  was  for  an  injunction  to  restrain  the  defendants  from  rais- 
ing or  diverting  Limekiln  Street  in  the  manner  delineated  upon 
the  plans  furnished  by  them  to  the  plaintiffs,  and  from  raising  or 
diverting  the  same  in  any  manner  which  was  an  injury  to  or  should 
be  or  operate  to  the  injury  of  the  four  houses  and  other  property 
of  the  plaintiffs  to  the  north-east  of  Trinity  Church  or  any  other 
property  of  the  plaintiffs  in  the  town  of  Dover,  and  from  making 
and  constructing  the  railway  over  or  across  Limekiln  Street  on  any 
other  level  or  any  other  manner  than  as  required  and  authorized 
by  the  East  Kent  Railway  (extension  to  Dover)  Act,  1865,  and 
the  public  Acts  incorporated  therewith,  and  from  making  or  con- 
structing any  road  over  and  across  the  piece  of  land  in  the  depos- 
ited plans  described  as  numbered  16. 

On  the  7th  March,  the  order  under  appeal  was  made  restrain- 
ing   the    defendants    from    constructing    their    railway 

*  562    *  over  or  across  Limekiln  Street  on  any  other  level  or  in 

any  other  manner  than  as  required  and  authorized  by  the 
7th  section  of  the  East  Kent  Railway  (Extension  to  Dover)  Act, 
1855. 

Mr.  Malins  and  Mr.  Coitan^  for  the  appellants.  —  In  the  first 
place,  the  7th  section  is,  according  to  the  true  construction  of  the 
Act,  permissive  and  not  compulsory.  The  Vice-Chancellor  thought 
that  the  section  constituted  a  parliauientary  contract  on  the  part 
of  the  defendants  to  construct  the  line  here  upon  the  level.  But 
there  is  nothing  to  show  that  the  special  Act  was  intended  to 
abridge  the  powers  conferred  on  the  defendants  by  the  general 
Act.  On  the  contrary,  the  intention  was  to  add  to  those  powers, 
by  giving  them  the  option  of  constructing  the  line  upon  the  level, 
if  they  thought  fit.  But  even  if  this  were  not  clear,  the  plaintiffs 
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have  not  made  out  such  a  case  of  damage  as  to  entitle  them  to  an 
interlocutory  injunction,  and  have,  moreover,  acquiesced  too  long 
to  obtain  one. 

They  referred  to  Holyoake  v.  The  Shrewsbury  and  Birmingham 
Railway  Company^  (a)  Regina  v.  SharpCy  (6)  North  British  Rail- 
way Company  v.  Todd^  (<?)  Righy  v.  The  Cheat  Western  Railway 
Company. (d) 

Mr.  Bacon  and  Mr.  Renshaw^  for  the  respondents.  —  The  7th 
section  of  the  Act  must  be  read  in  connection  with  the  6th,  which 
provides  that  the  railway  shall  be  constructed  according  to  the 
deposited  plans  and  sections.  According  to  these,  the  plain- 
tiffs' property  would  '*not  be  damaged,  as  the  railway  *568 
would  be  carried  on  the  level,  and  all  interference  with  the 
plaintiffs'  houses  avoided.  The  company  cannot  alter  the  datum 
line  of  their  railway.  The  Court  will  keep  the  company  within  its 
powers,  although  the  damage  arising  from  their  being  exceeded 
may  not  be  irremediable.    No  case  of  acquiescence  is  made  out. 

They  referred  to  Webb  v.  The  Manchester  and  Leeds  Railway 
Company^  {e)  Ware  v.  The  Regent's  Canal  Company,  (^)  2%e 
Attorney- General  v.  2%e  Great  Northern  Railway  Company,  (Ji) 
The  Imperial  Gas  Light  and  Coke  Company  v.  Broadbent,  (i) 
The  North  British  Railway  Company  v.  Tod.  (c) 

Mr.  Malins,  in  reply. 

The  Lord  Justice  Knight  Bbucb.  —  In  this  surprising,  or  to 
me,  at  least,  surprising  suit,  we  have'  to  dispose  of  an  interlocu- 
tory motion,  to  the  plaintiffs'  success  in  which  it  seems  necessary 
that  they  should  show  a  probability,  if  not  establish,  that  the  phrase 
*^  it  shall  be  lawful,"  contained  in  the  7th  section  of  the  defendants' 
Act  of  Parliament,  passed  in  July,  1855,  ought  to  be  construed  as 
used  in  an  obligatory  and  mandatory  sense.  As  I  read  that  sec- 
tion, however,  considered,  as  it  must  be,  in  conjunction  with  the 

(a)  5  Railw.  Cas.  421.  427.  («)  4  Myl.  &  Cr.  116. 

(6)  3  Railw.  Caa.  83.  (g)  3  De  G.  &  J.  211. 

(c)  4  Railw.  Gas.  449.  (h)  4  De  G.  &  S.  75. 

(d)  2  Ph.  48.  (0  7  H.  L.  Cas.  610. 
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other  sections  of  the  Act,  the  four  words  that  I  have  mentioned 
are  permissive  merely  and  not  mandatory.     But  the   Attorney- 
General  is  not  before  us,  and  even  if  the  words  are  mandatory,  I 
think  the  plaintiffs  barred  by  lapse  of  time  and  conduct  from 

*  564    any  title  to  obtain  an  interlocutory  *  injunction  for  the  pur- 

pose for  which  they  have  obtained  the  order  before  us. 

The  Lord  Justice  Turner.  —  The  injunction,  which  is  the  sub- 
ject of  this  appeal,  restrains  the  defendants  from  making  and 
constructing  their  railway  over  or  across  Limekiln  Street,  Dover, 
on  any  other  level  or  in  any  other  manner  than  is  required  and 
authorized  by  the  East  Kent  Railway  (Extension  to  Dover)  Act, 
1855,  and  the  public  Acts  incorporated  therewith,  until  further 
order.  I  must  observe,  in  the  first  place,  that  this  appears  to  me 
a  most  inconvenient  form  of  injunction.  There  is  no  declaration ; 
no  statement  of  what,  in  the  opinion  of  the  Court,  is  the  right 
mode  in  which  this  railway  should  be  constructed,  and  the  con- 
sequence of  the  injunction  being  in  that  form  is,  that  no  possible 
alteration  can  be  made  by  the  railway  company  in  the  mode  of 
constructing  the  railway,  without  exposing  themselves  to  the  dan- 
ger of  commitment  for  a  breach  of  the  injunction.  The  defendants 
are  left  perfectly  at  large  to  judge  what,  on  the  part  of  the  defend- 
ants, may  be  the  mode  of  constructing  the  railway  which  is  re- 
quired and  authorized  by  the  special  Act  and  the  public  Acts 
incorporated  therewith.  I  make  that  observation  because  I  think 
that  the  injunction  is  in  a  form  which,  so  far  as  I  am  aware,  I  have 
never  seen  adopted  before,  and  which  I  think  is  likely,  if  gener- 
ally followed,  to  lead  to  inconvenient  consequences. 

It  must  be  assumed,  however,  that  the  principle  on  which  this 

injunction  was  granted  is,  that  the  defendants  are  constructing  the 

railway  in  a  mode  which  is  not  required  and  is  not  authorized  by 

their  special  Act  or  by  the  public  Acts  which  are  incorpo- 

*  565    rated  therewith,  *  and  the  appeal  must  be  dealt  with  upon 

that  assumption.  Now  the  mode  in  which  the  defendants 
are  constructing  their  railway  is,  as  I  understand,  this  —  they  are 
carrying  their  railway  across  Limekiln  Street  so  that  the  line  of 
the  railway  is  below  the  line  of  the  street.  That  is  one  objection. 
Another  objection  is,  that  the  defendants  are  diverting  Limekiln 
Street,  and  carrying  it  over  the  railway  by  a  bridge ;  and  it  is  said, 
that  great  injury  will  be  occasioned  to  the  plaintiffs  by  this  mode 
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of  constructing  the  railway,  with  respect  to  four  houses  in  Limekiln 
Street  which  belong  to  them.  These  are  the  proceedings  against 
which  this  injunction  is  granted. 

I  think  it  may  be  well  to  consider  the  two  points  separately. 

First,  with  respect  to  crossing  on  a  level,  I  cannot  find  in  this 
bill,  after  very  carefully  reading  it  more  than  once,  any  allegation 
of  damage  to  the  plaintiffs  in  respect  of  their  houses  by  the  com- 
pany not  crossing  Limekiln  Street  at  a  level,  other  than  the  damage 
which  may  be  said  to  be  occasioned  by  the  raising  of  the  road  and 
the  erection  of  the  bridge.  The  frame  of  the  bill  is  peculiar  in 
that  respect.  The  12th  paragraph  is  to  this  effect:  "By  the 
Railways  Clauses  Consolidation  Act,  1845,  it  is  provided,  that  the 
limit  of  deviation  in  the  level  of  a  railway  passing  through  a  town, 
village,  street,  or  land  continuously  built  shall  be  two  feet."  And 
the  13th  paragraph  is  this:  "The  plaintiffs  have  lately  discov- 
ered, and  the  fact  is,  that  the  defendants,  the  company,  intend  to 
construct  and  are  about  constructing  their  railway  across  Limekiln 
Street,  not  on  the  level  authorized  and  required  by  the  East  Kent 
Railway  (Extension  to  Dover)  Act,  1855,  but  at  a  much  lower 
level  than  two  feet  below  the  level  authorized  and 
*  required  by  the  same  Act,  and  so  that  such  railway  shall  *  566 
pass  under,  and  not  a  level  with,  Limekiln  Street ;  and,  in 
order  to  enable  the  defendants,  the  company,  so  to  do,  they  pro- 
pose and  intend  to  divert  Limekiln  Street  in  a  north-westerly  direc- 
tion, and  to  raise  the  road  so  diverted  in  a  sloping  direction  to  the 
top  of  the  bridge  by  which  such  road,  if  so  diverted,  would  be  car- 
ried over  or  across  the  said  railway."  Then  the  bill  goes  on 
thus :  The  raising  of  the  said  road  in  the  manner  intended  by  the 
defendants,  the  company,  will  be  productive  of  great  injury  to  the 
plaintiffs'  property,  particularly  to  such  part  as  is  situate  in  Lime- 
kiln Street  aforesaid,  and  more  especially  to  the  four  houses  next 
hereinafter  mentioned.  Then  it  goes  on  to  describe  the  particular 
injury  which  will  be  done  to  these  four  houses  by  reason  of  the 
road  being  diverted  and  carried  across  the  railway  by  the  bridge. 
But,  independently  of  carrying  the  road  by  a  bridge  across  the  rail- 
way, I  cannot  find  in  this  bill  an  allegation  that  any  damage 
whatever  will  be  done  to  the  plaintiffs'  property  by  the  road  not 
being  carried  across  Limekiln  Street  on  the  level  which  is  described 
in  the  Act  of  Parliament.  I  think  it  very  possible  that  the  plain- 
tiffs are  right  in  having  taken  that  view  of  the  case,  for  in  looking 
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at  the  agreement  entered  into  between  the  plaintiffs  and  the  defend- 
ants for  the  sale  of  the  property  which  was  sold  to  them  in  the 
month  of  September,  1860,  for  17,262/.,  I  find  this  clause  — I  do 
not  say  that  it  does  refer,  but  I  rather  suspect  that  it  was  intended 
to  refer,  to  this  very  subject :  [  His  Lordship  read  the  clause,  to 
the  effect  set  out  above.]  Now  it  is  quite  true  the  expression  is, 
"or  altering  the  level  of  any  street  or  thoroughfare  in  Dover,"  but 
it  is  an  alteration  within  the  meaning  of  those  words,  as  I  under- 
stand them,  if  the  alteration  made  in  the  level  of  the  street 

*  667    where  the  railway  crosses  it  lowers  the  street  by  six  or  *  seven 

feet ;  and  I  do  not  see  why  the  damage  to  be  done  in  this  . 
way  was  not  intended  to  be  provided  for  by  this  agreement.  It 
may  or  may  not  be  so.  But  supposing  it  to  be  otherwise,  there  is 
no  case  for  the  injunction.  It  would  then  be  a  public  wrong  of 
which  the  Attorney-General  would  be  the  person  to  complain. 
That  observation  is  an  answer  to  the  argument  which  was  ad- 
dressed to  us  on  the  part  of  the  plaintiffs,  with  reference  to  the 
imperative  nature  of  the  6th  section,  that  the  railway  ought  to  be 
made  according  to  the  plans,  and  on  the  levels  delineated  on  the 
plans  and  sections.  The  lowering  of  the  level  of  the  railway 
might  be  a  matter  of  which  the  Attorney-General  could  complain, 
but  not  the  plaintiffs,  in  the  absence  of  any  allegation  of  any  pri- 
vate injury  to  them.^ 

Then,  with  regard  to  the  question  of  carrying  the  road  over  the 
railway  by  a  bridge,  that  is  a  question  which  depends  upon  the 
operation  of  the  7th  section  of  the  special  Act,  and  the  Court  has 
to  consider  whether  it  is  so  perfectly  clear  that  the  7th  section  is 
imperative  and  not  permissive,  that  the  Court  ought  to  interfere 
at  once  by  injunction.  For  if  the  Court  is  satisfied  that  there  is  a 
reasonable  doubt  upon  that  subject,  and  still  more  if  the  Court  has 
reason  for  considering  that  the  doubt  is  more  likely  to  be  solved  in 
favour  of  the  defendants  than  in  favour  of  the  plaintiffs,  the  case 
resolves  itself  then  into  a  question  of  comparative  injury  to  one  side 
or  the  other,  by  granting  or  withholding  the  injunction.  Now  the 
terms  of  the  7th  section  are  these :  That,  subject  to  the  pro- 
visions in  the  Railways  Clauses  Consolidation  Act  contained  in 

^  See  Bigelow  v.  The  Hartford  Bridge  Co.,  14  Conn.  565 ;  Milhan  v.  Sharp, 
28  Barb.  228 ;  Cook  r.  Bath,  L.  R.  6  Eq.  177 ;  Wesson  v.  Washburn  Iron  Co., 
13  AUen,  95;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1686,  1637;  Kerr  Inj.  333,  334; 
1  Joyce  Inj.  180. 
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reference  to  the  crossing  of  roads  on  a  level,  it  shall  be  lawful  for 
the  company,  in  constructing  the  railway,  to  carry  the  same  on 
the  level  across  the  road,  with  a  proviso  that  the  company  shall 
erect  and  for  ever  maintain  a  good  and  sufficient  public 
*  foot-bridge  for  the  use  of  foot-passengers  over  the  said  *668 
road  at  or  near  the  point  of  such  level  crossing.  Nor  is  it 
to  be  forgotten,  that  the  Railways  Glauses  Consolidation  Act,  1845, 
is  incorporated  with  the  special  Act.  By  the  46th  section  of  the 
Railways  Clauses  Consolidation  Act,  1845,  no  company  is  entitled, 
unless  it  is  otherwise  provided  by  the  special  Act,  to  carry  a  rail- 
way across  a  street  upon  a  level.  They  are,  by  the  general  Act, 
bound  to  make  bridges.  Then,  the  general  Act  having  placed 
companies  in  this  position,  how  is  the  7th  section  of  the  special 
Act  to  be  read  ?  Is  it  to  be  read  as  an  imperative  clause,  or  is  it 
to  be  read  as  a  discretionary  clause  giving  permissive  power  ?  It 
appears  to  me  reasonably  plain,  that  the  meaning  of  the  legislature . 
here  was  this:  that  whereas  by  the  46th  section  of  the  Railways 
Clauses  Consolidation  Act,  1845,  it  is  enacted,  that  no  railway 
shall  be  carried  across  a  street  on  a  level;  now  therefore  be  it 
enacted,  that,  subject  to  the  provisions  in  that  Act  contained,  that 
is  to  say,  the  provisions  witl\  reference  to  the  crossing  of  roads  on 
a  level,  it  shall  be  lawful  for  the  company  to  carry  the  line  in  this 
instance  on  a  level  across  the  road.  That  appears  to  me  to  be  a 
reasonable,  sensible,  and  sound  construction  of  the  Act,  and  I 
think  that  there  has  been  an  error  in  construing  the  clause  as 
rendering  it  compulsory  on  the  railway  company  to  cross  the  road 
upon  a  level. 

It  was  said  in  argument,  that  this  might  be  very  true  if  the  case 
rested  on  the  7th  section  alone,  but  that  the  7th  section  must  be 
taken  with  the  6th  section.  The  6th  section,  however,  only  says 
that  the  railway  shall  be  made  in  the  line  and  according  to  the 
levels  delineated  upon  the  plans  and  upon  the  lands  delineated  on 
those  plans  and  described  in  the  books  of  reference,  leaving 
the  mode  in  which  the  railway  is  to  be  made  to  *  be  regu-  *  569 
lated  by  the  general  Act  and  by  the  special  Act.  Therefore 
the  argument,  that  the  6th  section  must  be  read  as  controlling  the 
operation  of  the  7th  section,  wholly  drops  to  the  ground.  Then, 
how  does  the  case  stand  if  the  7th  section  is  permissive  and  not 
compulsory?  The  consequence  is  that  it  falls  within  the  46th 
section  of  the  general  Act,  by  the  terms  of  which  the  company,  in 
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the  event  of  their  not  exercising  the  discretionary  power  to  cross 
the  road  on  a  level,  are  compelled  to  carry  the  road  across  the  rail- 
way by  a  bridge. 

But  it  is  said  that  this  will  do  great  injury  to  the  plaintiffs,  and 
that  the  backs  or  fronts  of  their  houses  or  some  of  them  will  be 
blocked  up  by  the  rise  of  the  road  as  it  passes  up  to  the  bridge 
across  the  railway.  But  the  plaintiffs  are  not  without  remedy 
ini  that  respect.  The  Lands  Glauses  Consolidation  Act,  which  is 
incorporated  in  the  special  Act,  expressly  provides  compensation 
for  those  whose  property  is  injured  or  injuriously  affected  by  the 
mode  in  which  the  works  of  railways  are  executed.^  If  this  Court 
were  to  interfere  by  injunction  simply  on  the  ground  of  damage 
and  injury  done  to  the  plaintiffs,  no  railway  in  the  kingdom  could 
be  made,  because  it  is  impossible  that  any  railway  can  be  made 
without  some  damage  or  injury  being  done  to  the  property  of  some 
.  of  the  persons  through  whose  lands  it  passes. 

And  with  respect  to  the  question  of  compai'ative  injury,  there  is 
on  the  one  side  a  railway  expected  to  be  opened  in  May,  with  its 
works  all  laid  out  for  the  purpose  of  carrying  its  railway  below 
the  level  across  Limekiln  Street  nearly  completed,  and  on  the  other 
side  there  is,  to  say  the  mgst  of  it,  a  doubtful  right  on  the  part  of 
the  plaintiffs  to  compel  the  company  to  make  the  railway 

*  670    upon  the  level  of  the  street,  instead  of  crossing  it  *  by  a 

bridge.    There  is  therefore  really  no  question  as  to  the 
result  of  the  comparison. 

Independently  therefore  of  the  questions  of  acquiescence  and 
conduct,  I  am  satisfied  that  this  Court  would  do  great  injustice  by 
maintaining  this  injunction.     It  must  be  therefore  dissolved. 

»  See  The  London  &  North-Westem  Railway  Co.  v.  Smith,  1  Mac.  &  G. 
216,  and  note  (2),  and  cases  cited ;  East  and  West  India  Docks,  &c  v.  Gattke, 
8  Mac.  &  G.  155,  and  note  (1). 
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BROADBENT  v.  BARLOW. 
1861.    March  6,  9,  23.    Before  the  Lord  Chancellor  Lord  Campbell. 

The  plaintiffs,  who  were  cotton-spinners,  employed  ^  commission  agent  to  sell 
their  goods,  and  the  course  of  business  was  for  the  agent  to  obtain  the 
assent  of  the  plaintiffs  to  each  sale.  The  agent  transmitted  to  the  plaintiffs 
the  particulars  of  certain  sales  which  he  represented  as  having  been  made 
to  specified  purchasers,  and  afterwards  rendered  accounts  debiting  himself 
with  the  purchase-moneys,  but  not  paying  the  balance.  He  afterwards 
executed  an  assignment  for  the  benefit  of  his  creditors,  when  it  appeared 
that  his  representations  as  to  his  disposal  of  the  goods  were  untrue,  and 
that  he  had  in  fact  consigned  the  goods  for  sale  as  and  with  goods  of  his 
own  to  factors  in  India,  and  that  the  account  had  been  settled  between  him 
and  the  factors  on  the  footing  of  debiting  each  cargo  only  with  the  advances 
and  charges  made  in  respect  of  that  cargo,  but  that  on  the  whole  account 
there  was  a  balance  coming  from  the  factors :  Hdd,  — 

1.  That  the  plaintiffs  were  entitled  to  have  the  proceeds  marshalled,  and  the 

advances  and  charges  thrown  entirely  on  the  agent's  own  goods.' 

2.  That  this  right  was  not  excluded  by  the  settlement  of  accounts  between  the 

plaintiffs  and  the.  agent,  or  by  the  former  having  had  upon  the  agent^s 
books  the  means  of  discovering  the  fraud  before  a  meeting  took  place  of 
his  creditors,  at  which  the  plaintiffs  attended,  and  at  which  the  deed  of 
assignment  was  agreed  to,  but  at  which  neither  the  fraud,  nor  the  claim 
founded  on  it,  was  brought  forward,  the  principle  being  that  **  Means  of 
knowledge  ^^  to  affect  a  person  with  constructive  notice  must  be  such  as  a 
prudent  man  might  be  expected  to  avail  himself  of.' 

8.  That  the  right  was  not  excluded  by  the  mode  in  which  the  factors  had  ren- 
dered their  accounts  to  the  agent,  nor  by  their  not  having  themselves  set 
up  any  claim  to  marshal  the  proceeds  of  the  consignments. 

4.  That  the  enforcement  of  this  right  did  not  preclude  the  plaintiffs  from 
proving  under  the  deed  of  assignment  for  the  deficiency. 

This  was  the  appeal  of  the  defendants  from  an  order  of  Vice- 
Chancellor  Wood,  made  on  motion  for  a  decree,  and  declaring  the 
plaintiffs  entitled  to  a  sum  which  had  been  deposited  to  abide  the 
decision  of  the  Court  on  a'question  of  lien  and  marshalling. 

The  plaintiffs  were  cotton-spinners  at  Oldham,  and  *  the    *  671 
defendants  were  trustees  under  an  assignment  for  benefit  of 
creditors  of  a  commission   agent  named  George  Hodgin,  since 
deceased,  who  had  been  employed  by  the  plaintiffs  to  make  sales 
for  them. 

^  See  Expartt  Alston,  L.  R.  4  Ch.  Ap.  168. 
■  See  Poit,  681,  note  (1). 
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In  and  prior  to  the  month  of  October,  1855,  the  plaintiffs  had 
been  in  the  habit  of  employing  Hodgin  as  their  commission  agent 
in  effecting  sales  of  cotton  yarn,  cotton  cloth,  and  other  goods  on 
their  account.  The  usual  course  of  business  in  effecting  such  sales 
had  been,  for  the  names  of  proposed  purchasers  and  the  terms 
of  each  proposed  contract  to  be  submitted  to  the  plaintiffs  for 
approval,  and,  upon  such  approval  being  given,  for  Hodgin,  to 
enter  into  such  contracts  and  to  send  advice  notes  thereof  to  the 
plaintiffs,  containing  all  the  particulars  as  to  price  and  other  terms 
of  sale,  and  thereupon  for  Hodgin  to  deliver  to  the  purchasers 
the  plaintiffs'  goods  so  contracted  to  be  sold ;  the  invoices  being 
made  out  in  the  name  of  Hodgin,  and  he  receiving  the  purchase- 
moneys  in  trust  for  the  plaintiffs,  subject  to  his  agency  charges, 
but  the  sales  being  entirely  at  the  plaintiffs'  risk. 

On  the  31st  of  October,  1855,  the  plaintiffs  received  from  Hod- 
gin a  telegraphic  message  tliat  Messrs.  Burt  &  Whalley,  of  Man- 
chester, were  willing  to  purchase  certain  specified  cotton  cloths  at 
specified  prices.  The  plaintiffs  assented  to  the  proposal,  and 
authorized  Hodgin  to  enter  into  a  contract  on  the  proposed  terms. 
On  the  7th  January,  1856,  the  plaintiffs  received  from  Hodgin 
another  telegraphic  message  to  the  effect  that  Messrs.  Burt  & 
Whalley  offered  to  purchase  6000  pieces  of  cotton  doth  for  a  speci- 
fied price.  This  contract  was  also  approved  by  the  plaintiffs,  who 
transmitted  to  Hodgin  pieces  of  cotton  cloth  of  the  required 

♦  572    description  sufiicient  to  make  up,  with  what  Hodgin  *  had 

in  his  hands  belonging  to  the  plaintiffs,  the  required  quantity. 

In  the  months  of  December,  1855,  and  February,  1856,  Hodgin 
sent  in  to  the  plaintiffs  his  accounts,  in  which  he  represented  the 
sales  as  having  been  made  by  him  on  the  plaintiffs'  behalf,  and 
debited  himself  with  the  purchase-moneys.  The  balance  appear- 
ing due  to  the  plaintiffs  on  these  accounts  was  2884Z.  IGs.  6(2., 
from  which  sum  Hodgin  claimed  to  deduct  charges  amounting  to 
36Z.  139.  6d.  Hodgin  made  a  payment  to  the  plaintifis  on  account 
of  the  balance  appearing  due  on  the  accounts,  but  the  payment 
was  insufficient  to  discharge  this  balance,  independently  of  other 
transactions  in  question. 

In  April,  1856,  Hodgin  made  an  assignment  of  his  estate  and 
effects  to  the  defendants,  for  the  benefit  of  his  creditors.  In  the 
latter  part  of  April,  1856,  the  plaintiffs,  for  the  first  time,  discov- 
ered that  Hodgin  did  not  in  fact  dispose  of  the  cloth  by  selling  it 
[448] 


BBOADBENT  V.  BABLOW.  *  572 

to  Messrs.  Burt  &  Whalley,  but  had,  without  the  authority,  sanc- 
tion, knowledge,  or  priyity  of  the  plaintiffs,  consigned  the  goods  to 
Messra.  Rennie,  Clowes,  &  Co.,  of  Bombay,  as  his  factors  or  agents, 
in  order  that  they  might  sell  the  same  on  his  account.  The  bill 
stated  that  Rennie,  Clowes,  &  Go.  represented,  and  that  the  fact 
was,  that  they  sold  the  goods  on  behalf  of  Hodgin,  and  without 
notice  that  the  same  were  the  plaintiffs'  property,  and  that  they 
admitted  that  the  sum  which  they  had  received  for  the  goods  in 
question  was  14642.  Is. ;  that  they  bad  goods  frequently  consigned 
to  them  by  Hodgin  on  his  own  account,  upon  the  security  of  which 
they  had  made  advances  to  him,  and  that  there  was  a  general  ac- 
count between  them,  in  which  he  was  credited  with  the  pro- 
ceeds of  the  consignments  and  debited  with  the  *  advances  *  573 
and  agency  charges,  and  that  at  the  date  of  the  assignment 
there  was  due  from  them  to  Hodgin  a  balance  of  810/.  7«.  lid. 

On  the  23d  July,  1856,  Hodgin  died  insolvent.  By  an  arrange- 
ment between  the  plaintiffs  and  defendants  the  balance  due  from 
Messrs.  Rennie,  Clowes,  &  Co.  was  received  by  the  trustee  of  the 
deed  of  assignment,  without  prejudice  to  the  rights  of  the  plain- 
tiffs, and  to  abide  the  decision  of  the  question  between  the  parties. 

The  bill  prayed  that  it  might  be  declared,  that  the  plaintiffs 
were  entitled  to  receive  the  sum  of  810/.  Is.  lid,,  or,  if  necessary, 
to  have  the  advances  and  charges  which  were  due  from  Hodgin  to 
Messrs.  Rennie,  Clowes,  &  Co.  and  the  proceeds  of  the  consign- 
ments made  to  them  by  Hodgin  marshalled ;  and  to  have  the  pro- 
ceeds of  the  consignments  other  than  the  plaintiffs'  said  goods 
applied  in  the  first  place  in  discharge  of  the  advances  and  charges, 
in  case  of  the  proceeds  of  the  said  last-mentioned  goods. 

The  case  alleged  by  defendants  in  their  answer  was,  that,  on 

the  7th  of  January,  1856,  Hodgin  had  in  stock  at  his  warehouse 

in  Manchester  5915  pieces  of  cotton  cloth,  manufactured  by  the 

plaintiffs  and  belonging  to  them,  of  the  description  mentioned 

in  his  letter  and  advice  note ;  and  that,  on  the  7th  of  January, 

1856,  he  wrote  and  sent  to  the  plaintiffs  the  following  letter  (in 

which  were  inclosed  the  monthly  account  between  himself  and  the 

plaintifi  for  the  previous  month  of  December,  and  also  the  advice 

note) : — 

f 

s 

"January  7, 1856. 
"Oentlemen, — Herewith  I  have  the  pleasure  to  hand  you  ac- 
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*674    count  for  December;  also  *  advice  of  sale  of  6000  pieces 
27  in.  T  cloth,  61bs.  Ooz.  at  4^.  8d.y  towards  which  I  have 
delivered  5915  pieces." 

The  advice  note  was  as  follows :  — 

"  721.  63,  Moseley  Street,  Manchester, 

"  January  7, 1856. 

^'  Sold  on  account  of  Messrs.  Mary  Broadbent  &  Son,  by  Oeorge 
Hodgin,  6000  pieces  27  in.  T  cloth,  61bs.  Ooz.  at  4«.  8d. ;  5915 
pieces  of  the  above  from  stock." 

That,  on  the  7th  day  of  January,  1856,  Hodgin  debited  himself, 
in  his  account  with  the  plaintiffs,  with  liOOl.  as  the  price  of  the  afore- 
said 6000  pieces  of  cloth,  which  was  the  full  price  or  value  of  them 
at  the  then  current  or  ruling  price  of  such  cloth  in  the  Manchester 
market. 

That  Hodgin  took  to  his  own  account  the  5915  pieces  of  cloth, 
in  the  letter  of  the  7th  January,  1856,  and  the  advice  note  men- 
tioned ;  and  that  within  a  few  days  afterwards  he  also  took  to  his 
own  account,  out  of  a  further  stock  of  cloth  subsequently  consigned 
to  him  by  the  plaintififs,  the  eighty-five  pieces  mentioned  in  the 
lettei*  and  advice  note. 

That,  in  the  months  of  February  and  March,  1856,  Hodgin,  in 
the  usual  course  of  business,  came  to  an  account  with  the  plaintiffs, 
in  respect  of  his  dealings  on  their  account  up  to  those  respective 
times ;  and  that  the  names  of  Messrs.  Burt  &  Whalley  did  not 
occur  in  those  accounts ;  and  that  there  occurred  in  the  accounts 
the  following  entry  to  credit  of  the  account  on  the  7th  of  January, 
1866,  of  "  By  goods,  1400Z." 

That,  on  the  4th  of  March,  1856,  Hodgin  delivered  to 
*  575  *  the  plaintiffs  a  sum  of  1500Z.  in  cash,  and  a  check  for 
1473Z.  13«.  6(2.,  making  together  2978Z.  13s.  6d,  of  which 
total  sum  149Z.  Ss.  6(2.  was  on  account  of  transactions  other  than 
those  which  were  in  question  in  the  suit,  but  that  the  residue, 
amounting  to  2824Z.  5^.,  was  due  in  respect  of  such  transactions. 

That  the  check  was  dishonoured,  and  that  afterwards,  but  before 

Hodgin  suspended  payment,  or,  at  all  events,  before  the  date  and 

execution  of  his  trust^leed,  the  plaintiffs  obtained  from  him  moneys 

and  securities  to  a  large  amount  in  the  whole,  in  liquidation,  wholly 
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or  in  a  great  degree,  of  the  last^mentioned  balance,  or  of  the  unpaid 
part  thereof,  and  particularly  of  the  dishonoured  check. 

That,  upon  reference  to  the  accounts,  correspondence  and  docu- 
ments between  the  plaintiffs  and  Hodgin,  it  would  appear  that  the 
transactions  in  reference  to  the  6000  pieces  of  cloth  were  conducted 
in  a  manner  more  consistent  with  the  supposition  of  the  goods  having 
been  taken  to  account  by  Hodgin  at  the  price  mentioned  than  of  their 
having  been  sold  to  Messrs.  Burt  &  Whalley  at  that  price,  and  that 
the  circumstances  of  the  case  were  such  as  to  have  put  the  plain- 
tiffs upon  inquiry,  and  to  have  affected  them  with  notice  of  the 
actual  dealings  and  transactions  of  Hodgin. 

That  it  was  not  the  fact  that  there  was  a  general  account  cur- 
rent, or  any  general  account,  between  Hodgin  and  Messrs.  Rennie, 
Clowes,  &  Co.,  in  which  he  was  credited  with  the  proceeds  of  the 
consignments  and  debited  with  the  amount  of  the  advances  and  the 
agency  charges  of  the  said  Messrs.  Rennie,  Clowes,  &  Co. ; 
but  that  in  fact  the  several  consignments  of  goods  *  made  *  576 
by  Hodgin  were  respectively  made  at  considerable  inter- 
vals of  time  and  by  different  ships  or  vessels,  and  that  each  con- 
signment, and  the  proceeds,  advances,  and  charges  in  respect 
thereof,  formed  the  subject  of  a  separate  and  distinct  account 
between  them  and  Hodgin,  and  that  at  the  date  of  the  trust-deed 
there  were  three  separate  consignments  made  by  Hodgin  to  Messrs. 
Rennie,  Clowes,  &  Co.,  remaining  to  be  accounted  for  by  them  the 
said  Messrs.  Rennie,  Clowes,  &  Co.,  and  which  were  the  subject 
of  such  separate  accounts  as  aforesaid. 

That  the  6000  pieces  constituted  one  of  these  consignments, 
distinct  from  the  others,  and  were  shipped  by  a  vessel  called  the 
^^  Hougomont,"  and  that  immediately  when  this  consignment 
was  made  Messrs.  Rennie,  Clowes,  &  Co.  made  an  advance  to 
Hodgin  on  the  security  of  it  to  the  extent  of  llOOZ.,  and  that  such 
advance  was  made  by  an  acceptance  of  Rennie,  Clowes,  &  Co.  of  a 
bill  drawn  upon  them  by  Hodgin,  dated  the  17th  day  of  January, 
1856,  and  payable  three  months  after  date,  and  which  was  subse- 
quently discounted  by  Hodgin  before  his  suspension  of  payment, 
and  was  duly  met  by  Rennie,  Clowes,  &  Co.,  at  maturity. 

That  this  bill  was  drawn  and  accepted  expressly  against  the 
shipment  of  the  6000  pieces  by  the  ^^  Hougomont "  and  on  the  secu- 
rity thereof.    That  Rennie,  Clowes,  &  Co.  rendered  three  separate 
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accounts  in  respect  of  the  three  separate  consignments  which 
remained  to  be  accounted  for  at  the  date  of  the  trust-deed.  That 
by  the  account  so  rendered  in  respect  of  the  said  6000  pieces 
shipped  by  the  '^  Hougomont,"  it  appeared  that  after  crediting  the 
proceeds  of  that  consignment,  and  debiting  the  advance  and 
agency  charges  in  respect  thereof,  there  was  due  to  the 

*  577   estate  *  of  Hodgin  a  balance  of  222Z.  10a.  Qd.  and  no  more 

in  respect  of  the  last-mentioned  consignment.  That  by  the 
accounts  so  rendered  in  respect  of  the  other  consignments  it  ap- 
peared that  upon  crediting  the  proceeds  of  each  of  such  consign- 
ments respectively,  and  debiting  the  advances  and  agency  charges 
in  respect  thereof  respectively,  there  were  balances  due  in  each 
case  to  the  estate  of  Hodgin ;  that  is  to  say,  in  the  case  of  one  of 
the  consignments,  a  balance  of  2762.  0«.  4(2.,  and  in  the  case  of  the 
other  a  balance  of  311/.  17«. 

That  Messrs.  Rennie,  Clowes,  &  Co.  admitted,  and  that  it  was 
the  fact,  that  when  the  three  separate  accounts  were  rendered  in 
the  month  of  December,  1856,  but  not  at  the  date  of  the  trust- 
deed,  there  were  due  from  them  to  the  estate  of  Hodgin  upon  the 
three  separate  accounts  the  three  several  balances  of  222Z.  10«. 
6(2.,  276/.  0«.  4d.j  and  811/,  lis.  respectively,  and  not  one  balance 
of  810/.  75.  lid. 

They  also  stated  that  a  general  meeting  of  the  creditors  of 
Hodgin  took  place  on  the  5th  day  of  April,,  1856,  at  which  a 
written  statement  of  his  assets  and  liabilities  was  submitted  to  the 
consideration  of  his  creditors,  and  that  in  spch  statement  credit 
was  taken  for  the  expected  proceeds  of  all  the  three  separate  con- 
signments as  being  his  own  property. 

They  also  said  that  they  were  severally  present  at  the  meeting 
and  that  the  plaintififs  were  also  there,  and  that  at  that  meeting  it 
was  resolved  by  the  creditors  that  Hodgin  should  execute  the 
trust-deed  for  the  benefit  of  his  creditors,  which  he  afterwards  in 
fact  executed ;  but  that  neither  at  that  meeting,  nor  on  any  other 
occasion  before  the  execution  of  the  trustrdeed  by  Hodgin, 

*  578  did  *  the  plaintiffs  or  either  of  them  make  any  such  claim 

as  was  set  up  in  the  suit. 
By  the  order  under  appeal  it  was  ordered  that  the  defendants 
should,  on  or  before  the  18th  of  February,  1861,  pay  the  said  sum 
of  810/.  Is.  lid.  to  the  plaintiffs,  and  that  such  payment  was  to  be 
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without  prejudice  to  the  plaintiffs'  right  to  come  in  nnder  the 
creditors'  deed  dated  the  16th  day  of  April,  1858,  and  prove  for 
the  residue  of  their  debt  against  the  estate  of  Hodgin.  And 
it  was  ordered  that  the  plaintiffs'  costs  should  be  paid  bj  the 
defendants. 

The  Yioe-Ohancellor,  in  giving  judgment  said,  that  the  three 
cargoes  were  in  this  position :  the  first  cargo  belonged  to  .the 
plaintifEs  and  the  other  two  to  Hodgin,  and  that  the  whole 
were  sent  out  to  Messrs.  Bennie,  Clowes,  &  Co.,  as  factors,  for 
Bale  on  behalf  of  Hodgin,  and  that  thej  drew,  as  was  the  usual 
custom,  i^ajnst  the  cargo  of  each  ship,  and  that  as  far  as  they 
were  concerned  each  ship's  cargo  was  sufficient  to  satisfy  their 
drafts.^  That  the  result  was  that  there  remained  in  their  hands  in 
respect  of  the  several  balances  a  total  balance  of  810Z.  That 
the  plaintiffs'  case  was,  that  the  factors  had  it  in  their  power,  in 
case  any  one  of  the  cargoes  against  which  their  principals  had 
drawn  had  gone  to  the  bottom  of  the  sea,  to  apply  as  the  factors 
pleased  the  proceeds  of  the  other  cargoes,  in  order  to  satisfy  any 
balance  that  might  be  coming  due  in  respect  of  their  drafts  upon 
the  lost  cargo.  And  his  Honor  said  that  he  agreed  with  this  view 
of  the  case,  and  considered  that  it  disposed  of  the  whole  question. 
He  thought  the  case  of  Westzinthus,  in  that  respect,  very  analo- 
gous, and  that,  although  it  was  put  by  the  learned  Judges 
there  on  the  relation  of  principal  and  *  surety,  yet  in  a  *  579 
Court  of  Equity  at  all  events,  the  view  presented  by  the 
counsel  in  that  case  appeared  the  true  one,  and  that  it  depended, 
in  this  respect,  on  the  doctrine  of  marshalling.  His  Honor  said, 
that,  this  being  his  opinion,  the  only  point  that  remained  was, 
whether  after  the  factors  had  sent  an  account,  in  which  tliey  had 
credited  Hodgin  with  the  proceeds  of  each  ship  and  debited  him 
with  the  bills  so  as  to  leave  a  balance,  it  was  too  late  to  insist  on 
the  right  of  marshalling.  It  appeared,  however,  to  his  Honor 
that  so  long  as  the  money  was  still  remaining  in  the  factors' 
hands  it  was  not  too  late,  but  that  the  persons  who  had  the  real 
title  to  the  surplus  proceeds  had,  until  the  fund  had  been  actually 
parted  with,  the  right  to  claim  it,  and  that  the  mere  circumstance 
of  the  factors  having  stated  an  account  in  a  particular  way  on  a 
matter  which  was  to  them  utterly  immaterial  did  not  prevent  the 
plaintiffs  establishing  a.  claim  upon  the  proceeds  from  remaining 
undistributed  in  the  hands  of  the  factors. 
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Mr.  Roll  and  Mr.  De  Gex,  for  the  plaintiff,  relied  upon  Be 
WeBtzinthuB.  (a) 

Mr.  Daniel  and  Mr.  LittUy  for  the  defendants.  —  First.  The 
original  contracts  between  Hodgin  and  the  plaintiffs  were  really 
purchases  by  Hodgin.  Secondly.  If  not,  they  became  such  by  the 
mode  in  which  accounts  were  settled  between  them,  and  the  plain- 
tiffs could  not,  after  receiving  the  balance  on  this  footing,  disturb 
it.  Thirdly.  Each  cargo  was  the  subject  of  a  distinct  transaction 
between  Hodgin  and  Rennie,  Clowes,  &,  Co.,  and  the  proceeds  of 
it  were,  by  the  mode  of  drawing  bills  against  those  proceeds,  liable 

only  to  the  advances  and  expenses  in  respect  of  the  par- 
*  580   ticular  *  cargo.    Fourthly.  If  this  was  not  originally  so,  the 

mode  in  which  the  factors  had  rendered  their  accounts  had . 
finally  settled  the  matter,  and  that  they  had  thereby  abandoned 
any  right  of  marshalling  to  which  they  might  have  resorted,  but 
which  they  had  not  enforced  or  been  concerned  to  enforce,  and 
that  after  they  had  renounced  it  the  plaintiffs  could  not  set  it  up. 
Fifthly.  That  at  all  events  the  decree  was  wrong  in  leaving  it  open 
to  the  plaintiffs  to  prove  under  the  trust-deed,  as  they  could  not 
adopt  the  sales  by  receiving  their  proceeds  and  also  prove  upon  the 
footing  of  the  fraud.  (6) 

They  referred  to  Aldrich  v.  Cooper ^  ((?)  Ex  parte  Stephensoriy  (rf) 
Oregg  v.  Wells^  (e)  Coles  v.  2^e  Bank  of  En^/land^  {g)  Adams  v. 
Claxton^  (K)  Vanderzee  v.  Willis^  (i)  Ex  parte  Bignoldy  (i)  Pick- 
ard  V.  Sears^  (T)  and  contended  that  Be  Weatzinthus  (a)  was  de- 
cided on  the  ground  of  the  relation  of  principal  and  surety,  which 
did  not  here  apply. 

Mr.  Bolty  in  reply. 

Judgment  reserved. 

(a)  6  B.  &  Ad.  817. 

(6)  As  to  this,  see  ex  parte  Biddulpb,  8  De  G.  &  S.  587. 

(c)  8  Ves.  882.  (h)  6  Ves.  226. 

(<f)  De  Gex.  686.  (i)   8  Bro.  C.  C.  21. 

(c)  10  Ad.  &  El.  90.  ik)  2  Deac.  66. 

(g)  Id.  437.  (I)   6  Ad.  &  El.  469. 
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March  23. 

The  Lord  Chancellor.  —  At  the  close  of  the  argument  on  this 
appeal  I  confess  that  I  entertained  no  doubt ;  but  I  took 
time  to  consider  *  some  new  arguments  and  authorities,   *  581 
which  had  not  been  brought  to  the  notice  of  the  Vice-Chan- 
cellor. 

The  case  of  Re  Westzinthus  (a)  is  a  direct  authority  to  show 
that,  primd  faciei  the  doctrine  of  marshalling,  relied  iipon  by  the 
plaintiffs,  applies  in  their  favour.  But  it  is  contended  that  tliey 
are  precluded  from  resorting  to  it,  because  they  did  not  state  to 
the  creditors  of  Hodgin,  in  the  beginning  of  April,  1858,  the  fraud 
which  he  had  practised  upon  them ;  and  that,  if  they  then  had  not 
notice  of  it,  they  had  the  means  of  knowledge.  By  "  the  means 
of  knowledge  "  by  which  any  one  it  to  be  affected  must  be  under- 
stood means  of  knowledge  which  are  practically  within  reach,  and 
of  which  a  prudent  man  might  have  been  expected  to  avail  him- 
self.^ In  one  sense  it  may  bQ  said  that  all  mankind  had  the  means 
of  knowledge  of  the  planet  Neptune  before  it  was  discovered  by 
Adams  or  Leverrier.  Not  till  December,  1858,  could  the  plaintiffs 
be  expected,  in  the  course  of  business,  to  have  known  the  fraud 
which  Hodgin  had  practised  upon  them,  by  misappropriating  their 
consignment  on  board  the  "  Hougomont,"  and  then  they  made 
their  claim. 

It  is  said  that  the  moneys  claimed  had  then  vested  in  the  credi- 
tors under  the  assignment,  but  nothing  passed  by  the  assignment, 
except  the  property  of  Hodgin,  subject  to  any  equitable  claim  upon 
it.  As  to  the  supposed  representation  by  the  plaintiffs  of  the 
truth  of  the  accounts  rendered  by  Hodgin,  the  answer  is,  that  the 
class  of  cases  headed  by  Pickard  v.  Sears  (6)  have  no  application, 
as  no  such  representation  was  made  by  the  plaintiffs,  and  aU  the 
creditors  of  Hodgin  took  the  risk  of  his  statement  being  true  or 
false. 

*The  objection  that  the  plaintiffs  lost  their  right  by  not   *582 
disclosing  to  the  creditors  an  entry  made  by  Hodgin,  for 
which  he  might  have  been  prosecuted,  hardly  deserves  notice,  for 
they  were  not  aware  of  it  at  any  time  when  the  disclosure  could 

(a)  6  B.  &  Ad.  817.  (6)  6  Ad.  &  El.  469. 

^  See  Jackson  v.  Rowe,  2  Sim.  &  Stu.  472 ;  Ware  v.  Lord  Egmont,  4  De  G., 
M.  &  G.  460 ;  Ferry  v.  HoU,  2  De  G.,  F.  &  J.  88 ;  Kerr  F.  &  M.  (Ist  Am.  ed.) 
286,  239. 
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have  been  of  any  service  to  the  creditors,  and  it  had  no  more  in- 
fluence upon  the  rights  of  the  creditors  than  any  other  offence 
which  he  might  have  committed  wholly  unconnected  with  this 
transaction. 

Cases  were  cited  to  show  that  there  can  be  no  marshalling  after 
the  estate  of  an  insolvent  is  placed  in  a  course  of  administration 
in  bankruptcy,  or  under  a  composition  deed,  but  these  cases  apply 
to  the  right  of  tacking  claimed  by  a  particular  creditor,  and  not  to 
the  equitable  deductions  from  the  assets  coming  to  the  assignees  to 
be  divided  among  the  creditors. 

Lastly,  it  was  urged,  that  the  plaintifis  could  not  have  the  bene- 
fit of  the  assignment  and,  at  the  same  time,  make  this  claim  for 
the  8127.  But  I  think  tiiat  Hodgin  was  to  be  considered  their 
debtor  for  the  consignment  by  the  "  Hougomont,"  and  that  they 
do  not  release  his  estate  by  following  the  proceeds  of  that  consign- 
ment into  the  hands  of  Rennie,  Clowes,  &  Co. 

The  decree  of  the  Vice-Chancellor,  therefore,  seems  to  me  to  be 
in  all  respects  correct,  and  the  appeal  must  be  dismissed  with 
costs. 


♦  583  •  NORRIS  v.  CHAMBEES. 

CHAMBRES  v.  NORRIS. 
1861.    April  17,  20,  24.    Before  the  Lord  Chancellor  Lord  Campbell. 

Although  a  purchaser  to  whom  land  out  of  the  jurisdiction  of  the  Court  has 
been  agreed  to  be  sold  bj  a  pemon  within  the  jurisdiction,  may  sue  him  for 
a  specific  performance  of  the  agreement,*  or  may  possibly  enforce  a  lien  for 
money  paid  by  the  plaintiff  on  account  of  the  price,  he  cannot  sue  here  a 
third  person  to  whom  the  vendor  has  afterwards  sold  the  property,  although 
such  third  person  had  notice  of  the  former  contract,  there  being  no  privity 
of  contract  between  the  two  purchasers. 

Nor  will  the  Court  interfere  if  the  matter  is  the  subject  of  litigation  in  a  foreign 
Court  which  has  means  of  deciding  upon  and  enforcing  the  rights  of  the 
parties. 

^  See  Cleveland  o.  Burrell,  25  Barb.  582 ;  Newborn  v,  Bronson,  3  Keman, 
587 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1031.  note  (8),  1033,  note  (5)  ;  Fry  Specif. 
Perfm.  (2d  Am.  ed.)  69,  70. 
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This  was  an  appeal  from  the  dismissal  by  the  Master  of  the 
Bolls  of  tlie  bill  whieh  sought  to  establish  a  charge  on  a  mine  in 
Prussia,  called  **  2%«  Maria  Anna  and  Steinbank  Colliery,**  The 
facts  are  stated  in  the  29th  volume  of  Mr.  Beavan's  Reports,  (a) 
where  the  case  is  reported  below. 

A  cross  appeal  came  on  to  be  heard  at  the  same  time.  The 
nature  of  it  appears  sufficiently  from  the  Lord  Chancellor's  judg- 
ment. 

Mr.  Boffshawe  and  Mr.  Bagshawcy  Jr.j  for  the  appellant  Norris. 

Mr.  Sehvyn  and  Mr.  EddiB^  for  the  defendants  Ghambres  and 
Sutton. 

Mr.  BoundeU  Palmer,  Mr.  Uoyd,  Mr.  H.  Stevens,  and  Mr. 
BiddeUj  for  other  parties. 

Penn  v.  Lard  Baltimore  (J)  was  referred  to. 

The  Lord  Chancellor. — I  am  of  opinion  that  there  is  no 
ground  for  either  of  these  appeals. 

In  the  first  case  I  think  the  bill  was  properly  *  dismissed.  *  684 
In  as  far  as  the  bill  prays  a  winding-up  and  a  taking  of 
partnership  accounts  and  any  thing,  irrespective  of  the  claim  for 
40,0002.,  in  the  first  prayer  of  the  bill  supposed  to  have  been 
advanced  by  John  Sadleir  for  the  Anglo-Prussian  Coal  and  Coke 
Company,  the  Master  of  the  Rolls  shows  in  the  clearest  manner 
that  the  suit  is  not  constituted  so  as  to  entitle  the  plaintiff  to  the 
relief  which  he  seeks,  and  indeed  this  part  of  the  case  was  not 
strongly  pressed  by  the  appellant's  counsel  at  the  bar. 

With  respect  to  this  advance,  I  think  that,  upon  the  authority  of 
Penn  v.  Lord  Baltimore,  which  has  often  been  acted  upon,  the 
plaintiff  would  have  been  entitled  to  succeed  if  he  could  have 
proved  that  the  claim  for  a  declaration  of  the  proposed  lien  or 
charge  on  the  Maria  Anna  mine  was  founded  on  any  contract  or 
privity  between  him  or  the  deceased  John  Sadleir  and  the  defend- 
ants, the  purchasers  of  the  mine,  and  if  there  had  not  been  a  suit 
in  the  Prussian  Courts,  in  which  the  same  question  was  raised  and 
has  been  decided  in  the  plaintiff's  favour. 

(a)  Page  246.  (6)  1  Vea.  Sen.  445. 
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But  I  agree  in  thinking  with  the  Master  of  the  Rolls  that  the 
plaintiflF  has  failed  to  show  any  such  contract  or  privity.  Upon  the 
evidence  adduced  the  purchasers  of  the  mine,  whom  he  sues,  are  to 
be  considered  as  mere  strangers,  and  any  notice  which  they  may 
have  had  of  transactions  between  John  Sadleir  and  the  Anglo- 
Prussian  Coal  and  Coke  Company  (which  has  now  ceased  to  exist) 
cannot  give  this  Court  jurisdiction  to  declare  the  proposed  lien  or 
charge  on  lands  in  a  foreign  country.  An  English  Court  ought 
not  to  pronounce  a  decree,  even  in  personam,  which  can  have  no 
specific  operation  without  the  intervention  of  a  foreign  Court,  and 
which  in  the  country  where  the  lands  to  be  charged  by  it 

*  585   lie  *  would  probably  be  treated  as  brutum  fulmen.    I  do  not 

think  that  the  Court  of  Chancery  would  give  effect  to  a  charge 
on  land  in  the  county  of  Middlesex  so  created  by  a  Prussian  Court 
sitting  at  Dusseldorf  or  Cologne. 

But  another  objection  is  "  lis  alibi  pendens,"  a  suit  pending 
before  the  proper  tribunal  in  Prussia,  and  that  by  this  tribunal, 
which  has  undoubted  jurisdiction  to  do  complete  justice  between 
these  parties,  a  decree  has  actually  been  pronounced  in  favour  of 
the  plaintiff,  giving  him  what  he  seeks  by  the  first  prayer  in  thisr 
bill.  The  answer  attempted  to  this  objection  is,  that  he  was  not 
the  plaintiff  or  "  actor  "  in  that  suit ;  but  he  appeared  to  it,  stating 
his  claim  in  respect  of  the  40,0002. ,  and  that  claim  was  allowed. 
We  must  suppose  that  the  Court  at  Dusseldorf  has  ample  means  to 
enforce  the  whole  of  its  decree,  and  that  the  plaintiff  will  have  the 
full  benefit  of  that  decree,  which  may  be  considered  as  creating  a 
debt  for  which  the  opposite  parties  are  personally  liable  and  a 
charge  upon  the  property  sold. 

There  was  an  appeal  against  the  decree  to  the  Judges  of  the 
Superior  Court  at  Cologne,  and  they  expressed  an  intention  to 
reverse  it  on  the  erroneous  statement,  unaccountably  made  to 
them  by  three  English  barristers,  that,  according  to  the  law  of 
England,  this  sum  of  money  was  in  the  nature  of  real  estate,  and 
that  real  estate  of  which  a  felo  de  se  dies  seised  in  fee  escheats  to 
the  crown.  But  there  can  be  no  doubt  that  this  mistake  will  be 
corrected  as  soon  as  the  solemn  declaration  of  the  law  of  England 
upon  the  subject  by  the  decree  of  the  Master  of  the  Rolls  is  brought 
before  the  Court  of  Appeal  at  Cologne.  ^ 

The  declaration  in  this  decree  is  the  subject  of  the  cross  appeal 
now  to  be  disposed  of. 
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*  The  appellants  in  this  appeal  do  not  object  to  the  decla-  *  586 
ration,  as  far  as  it  goes,  ^^  tliat,  according  to  the  law  of 
England,  the  sum  of  40,000Z.  and  15,000Z.  in  .the  bill  mentioned 
would  form  part  of  the  said  John  Sadleir's  personal  estate,  and  be 
payable  to  the  plaintiflF  or  his  administrator."  They  only  pray  that 
to  this  declaration  the  following  addition  should  be  made,  '^  but 
inasmuch  as  the  40,000/.  and  15,000/.  represent  mining  property 
in  Prussia,  such  sums,  according  to  the  law  of  England,  were  not 
governed  by  it,  but  by  the  law  of  Prussia  applicable  to  such  estate." 
Now  I  think  that  this  would  be  a  very  improper  addition,  as  this 
company  was  substantially  an  English  company,  and  at  any  rate  it 
is  clearly  within  the  jurisdiction  of  the  Prussian  Court  to  deter- 
mine whether  the  right  to  the  fund  is  to  be  guided  by  the  law  of 
Prussia  or  by  the  law  of  England. 

I  am  therefore  of  opinion  that  both  appeals  should  be  dismissed 
with  costs.     Costs  to  be  set  off. 


♦HALEY  V.  HAMMERSLEY.  *587 

1861.    April  20,  24,  27.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  mortgage  of  a  ilk  mill,  with  the  steam- engines,  boilers,  steam-pipes,  main 
shafting,  mill  gearing,  millwright^s  work,  and  all  other  machinery  whatsoever, 
being,  or  which  should  thereafter  be,  on  the  lands  described  in  the  mortgage. 
Held,  as  against  a  second  mortgagee,  not  to  be  confined  to  machinery  neces- 
sary for  giving  power  to  the  mill  as  being  fjuadem  generis  with  the  specified 
particulars,  but  to  Extend  to  silk-spinning  machines,  resting  by  their  weight 
only  on  the  ground,  but  attached  by  movable  bolts  to  iron  rods  fixed  to 
mill  beams  over  head.' 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
upon  an  adjourned  summons,  which  had  been  ta&en  out  by  ar- 
rangement for  the  purpose  of  determining,  as  between  the  first 

'  See  1  Dart  V.  &  P.  (4th  Eng.  ed.)  121,  491.  492;  Ex  parte  Barclay,  6 
De  G.  M.  &  G.  410,  note  (1),  and  cases  cited;  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  33,  §  68,  and  note  (x),  and  cases  there  cited;  Ex  parte  Astbury,  L.  R. 
4  Ch.  Ap.  630;  Boyd  v.  Shorrock,  L.  R.  6  Eq.  72;  Farrar  v.  Stackpole,  6 
Greenl.  154;  Lampman  «.  Milks,  21  N.  Y.  510. 
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and  second  mortgagees  of  certain  pieces  of  land,  the  construction 
and  effect  of  the  first  mortgage  as  to  fixtures  upon  the  land. 

Bj  that  deed,  dated  the  29tli  September,  1853,  certain  plots  of 
land,  together  with  particulars  thus  described :  "  and  also  all  that 
silk  mill  now  erected  or  in  the  course  of  erection  on  the  said 
several  plots  of  land  or  some  part  thereof,  and  all  other  buildings 
now  or  thereafter  to  be  erected  thereon,  and  also  all  those  the 
steam-engines  or  steam-engine,  boilers,  steam-pipes,  main  shafting, 
mill-gearing,  millwright's  works,  and  other  machinery  and  fixtures 
whatsoever  now  erected  or  set  up  or  standing  or  being,  or  which 
shall  at  any  time  hereafter  be  erected,  or  set  up,  or  stand  or  be,  in 
or  upon  the  said  plots  of  land,  mill,  and  premises,  or  any  part  or 
parts  thereof,  together  with  the  appurtenances  to  the  said  heredita- 
ments and  premises  belonging,"  were  expressed  to  be  granted  and 
released  to  the  use  of  the  first  mortgagees,  their  heirs  and  assigns, 
subject  to  a  proviso  for  redemption  on  payment  of  4500Z.,  with 
interest,  and  of  further  advances  not  exceeding  in  the  whole 
6000Z.  By  a  deed  of  further  charge  the  premises  were  charged  in 
favour  of  the  first  mortgagees  with  a  further  sum  of  8800Z. 

The  second  mortgage  was  dated  the  21st  October,  1857,  and 
by  it  the  same  lands,  *' together  with  the  steam-engines 
*  588  *or  steam-engine,  boilers,  steam-pipes,  main  shafting,  mill- 
gearing,  mill-wright's  works,  and  other  machinery,  plant, 
fixtures,  erections,  and  works  fixed  and  unfixed,  implements  and 
things  constructed  and  standing  and  being  in  or  upon  or  about 
the  said  lands  and  premises  and  used  in  the  manufactory  works," 
were  expressed  to  be  granted  and  released  to  the  second  mortga- 
gees, subject  to  a  proviso  for  redemption  on  payment  of  the  princi- 
pal money  and  interest  therein  mentioned,  and  subject  nevertheless 
to  the  first  mortgage  and  further  charge. 

The  suit  was  one  for  the  administration  of  the  estate  of  one  of 
the  first  mortgagees,  and  by  an  order  dated  the  28d  November, 
1858,  it  was  ordered  that  the  first  mortgagees  should  sell  the 
property  comprised  in  the  indentures  of  mortgage  and  further 
charge.  The  property  was  accordingly  advertized  for  sale  under 
the  direction  of  the  Court.  On  the  17th  of  February,  1859,  the 
second  mortgagees  gave  notice  in  writing  to  the  first  mortgagees 
that  the  second  mortgagees  claimed,  as  being  subject  to  their 
security  exclusively,  all  the  machinery,  implements,  articles,  and 
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things  detailed  and  deseribed  in  the  inyentory  annexed  to  their 
notice,  being  in  fact  all  the  machinery,  except  such  as  contributed 
to  the  motive  power  of  the  mill,  which  the  second  mortgagees 
contended  was  alone  subject  to  the  first  mortgage. 

By  an  agreement  dated  the  11th  March,  1859,  it  was  agreed 
that  the  question  should  be  determined  on  a  summons.  The  case 
was  adjourned  into  Court,  and  on  the  22d  December,  1860,  the 
Master  of  the  Rolls  decided  in  favour  of  the  second  mortgagees. 
The  first  mortgagees  appealed. 

*  Mr.  E.  Palmer  and  Mr.  Little,  for  the  appellants,  referred  *  589 
to  Mather  v.  Fraser,  (a)  Sutchinson  v.  Kay,  (J)  Fisher  v. 
Dixon,  (c)  Ex  parte  Bardayy  (rf)  Malmeley  v.  Milne,  (e)  SiA^ 
bard  v.  BagshaWyQg^  Metropolitan  Countiee  Ineurafiee  Society  y. 
Broum,  (A)  Wiltshear  v.  GoUrell,  (i)  Trappee  v.  Barter,  (i)  Hdla^ 
well  V.  Eastwood,  (Q  Poolers  Casey  (m)  ByaU  y.  BoUe,  (n)  and 
Place  V.  Fogg,  (p) 

Mr.  Selvyyn  and  Mr.  Hardy,  for  the  respondents,  referred  to 
Waterfall  v.  Penistone,  (p)  Davis  v.  Jones,  (j)  Elliott  v. 
Bishop,  (r)  and  Whitmore  v.  Empson.  (s) 

Mr.  R.  Palmer,  in  reply,  referred  to  Penton  v.  Bohart,  (f)  and 
Darby  v.  Harris,  (u) 

Judgment  reserved. 

April  27. 

The  Lord  Chancellor. — This  case  turns  upon  the  construction 
to  be  put  upon  a  mortgage  deed,  dated  the  29th  of  September, 

(a)  2  K.  &  J.  536.  (A)  26  Besv.  454. 

(&)  23  Beav.  413.  (t)   1  £1.  &  Bl.  674. 

(c>  12  CI.  &  Fin.  812.  (k)  2  Cr.  &  M.  153. 

(d)  5  Do  6.,  M.  &  G.  409,  410.  (0   6  Ezch.  295,  312. 

(0  7  C.  B.,  N.  8.  11^.  (in)  1  Salk.  868. 

{g)  4  Sim.  326. 

(n)  1  Yes.  Sen.  348;  S.  C,  1  Atk.  165»  175^ 

(o)  4  Man.  &  Ry.  277.  (s)  2  B.  &  Aid.  165. 

(j>)  6  El.  &  Bl.  876. 

(r)  10  Ezch.  496,  522;  11  Ezch.  118. 

(«)  23  Beav.  313.  (u)  1  Q.  B.  895. 

(0  4  Eqp.  38;  a  C,  2  East,  88. 
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1853,  bj  which  John  Loratt  and  Joseph  Oould,  describing  them- 
selves as  '^  silk  manafacturers  and  copartners,  carrying  on  business 
under  the  firm  of  Lovatt  &  Gould,"  conveyed  to  the  defendants 
certain  plots  of  land  at  Leek,  in  the  county  of  Stafford, 

*  590    ^^  and  also  all  that  silk  mill  *  then  erected  or  in  the  course 

of  erection,  and  all  other  buildings  then  or  thereafter  to  be 
erected  thereon,  and  also  all  those  the  steam-engines  or  steam- 
engine,  boilers,  steam-pipes,  main  shafting,  mill-gearing,  mill- 
wright's work  and  other  machinery  and  fixtures  whatsoever  then 
erected  or  set  up  or  standing  or  being,  or  which  should  at  any  time 
thereafter  be  erected  or  set  up  or  stand  or  be,  in  or  upon  the  said 
plots  of  land,  mill,  and  premises,  or  any  part  or  parts  thereof,"  to 
secure  4500Z.  and  future  advances  up  to  6000Z. 

There  was  a  deed  of  further  charge  between  the  same  parties  in 
December,  1856,  on  the  same  property. 

The  mortgagors  having  for  years  carried  on  in  tliis  silk  mill  the 
business  of  silk  manufacturers,  on  the  21st  of  October,  1857,  exe- 
cuted another  mortgage  of  the  land,  mill,  and  machinery,  to  the 
plaintifis,  with  a  more  specific  description  of  the  property  mort- 
gaged. 

The  question  has  arisen  between  these  parties,  whether  the 
mortgage  to  the  defendants  was  to  be  confined  to  such  machinery 
or  fixtures  in  the  mill  as  contributed  to  the  moving  power  in  the 
mill,  or  extended  to  all  the  machinery  and  fixtures  in  the  mill 
fastened  to  the  roof,  floor,  or  sides  of  the  mill,  and  used  in  the 
manufacturing  of  silk  within  the  mill  ? 

The  Master  of  the  Bolls,  after  a  most  careful  consideration  of 
the  case,  came  to  the  conclusion,  that  in  construing  the  words 
"  other  machinery  and  fixtures  whatsoever  erected  or  set  up  or 
standing  or  being,  or  which  at  any  time  thereafter  should  be 
erected  or  set  up  or  stand  or  be,  upon  the  land  or  in  the  mill," 
the  word  "  machinery  "  must  be  confined  to  the  machinery  which 
was  necessary  for  the  purpose  of  giving  power  to  the 
*  591  *  mill,  and  that  only  fixtures  so  necessary  were  included  in 
the  mortgage. 

I  am  bound  to  say  that,  with  the  most  sincere  deference  for  the 
authority  of  the  learned  Judge,  and,  after  a  very  deliberate  consid- 
eration of  the  subject,  I  have  felt  myself  compelled  to  come  to  a 
contrary  conclusion. 

I  must  begin  by  observing  that  this  case  does  not  depend  upon 
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the  general  law  of  fixtures  as  between  heir  and  executor,  or 
between  tenant  for  life  and  remainder-man,  or  between  landlord 
and  tenant,  and  that  the  cases  decided  between  parties  standing 
in  any  of  those  relations  to  each  other,  without  any  special  con- 
tract, can  be  of  very  little  service  to  us.  We  have  here  an  express 
contract  by  deed,  under  which  the  defendants  claim.  The  mort- 
gagors, being  absolute  owners  of  the  silk  mill,  and  not  only  of  all 
the  property  specifically  described  in  the  mortgage  deed,  but  of  all 
the  property  claimed  by  the  defendants  under  the  general  words 
which  are  added,  have  made  over  to  the  mortgagees,  as  a  security 
for  4500Z.,  the  silk  mill  and  also  the  steam-engine  or  engines, 
steam  boilers,  steam-pipes,  main  shafting,  mill  gearing,  millwright's 
work  and  other  machinery  and  fixtures  whatsoever  in  or  upon  the 
land,  mill,  and  premises  mortgaged,  or  any  part  thereof.  His 
Honor  assumes  that  all  the  machinery  and  fixtures  specifically 
enumerated  are  necessary  to  give  power  to  the  mill,  and  infers 
that  none  others  pass.  He  says,  '^  I  think  that  the  words  ^  other 
machinery '  must  be  read  as  words  ejvsdem  generis  with  those 
which  precede  them,  and  that  they  are  confined  to  all  the  machinery 
which  is  necessary  for  the  purpose  of  giving  power  to  the  mill." 

In  the  first  place  I  do  not  distinctly  see  that  the  specific 
enumeration  is  so  limited  to  the  supposed  genus.  *  The  *  692 
mortgage  is  of  a  silk  mill,  and  I  do  not  know  that  the  mill 
gearing  and  all  the  millwright's  work  is  exclusively  applicable  for 
giving  power  to  the  mill.  At  any  rate  we  find  added  the  words 
^*  and  other  machinery  and  fixtures  whatsoever  erected  or  set  up 
or  standing  in  or  upon  the  land,  mill,  or  premises."  All  the 
disputed  articles  are  admitted  to  be  ^'  machinery  erected,  set  up, 
and  standing  in  and  upon  the  mill,"  and  used  in  it  for  the  manu- 
facturing of  silk  within  the  mill.  They  are  all  fixed  by  iron 
or  other  fastenings  to  the  roof,  sides,  or  floor  of  the  mill.  I  allow 
that  the  description  would  not  include  hand  tools  or  movable 
implements,  though  used  in  the  business,  nor  would  it  apply  to 
carpets  nailed  to  the  floor  of  a  room  within  the  mill,  nor  to  pictures 
hung  against  the  walls  of  such  a. room,  although  fixed  to  the  walls 
by  metallic  bolts.  But  if  the  enumerated  matters  are  all  used 
to  give  power  to  the  mill,  I  do  not  see  why  the  following  words 
(which  are  as  comprehensive  as  could  be  devised  to  include  the 
machinery  which  is  moved  as  well  as  the  moving  machinery) 
should  have  such  a  restricted  interpretation.    Very  many  ma- 
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chinesy  such  as  a  watch  or  steam  thrashing  machine,  comprehend 
the  moving  power,  and  along  with  it  the  machinery  employed  to 
accomplish  the  object  for  which  the  machine  is  contrived. 

There  would  be  no  absurdity  in  including  in  the  security  all  the 
machinery  jdaced  in  the  mill,  whether  for  creating  power  or  being 
moved  by  the  power  created.  On  the  contrary,  it  seems  rather 
improbable  that  the  parties  should  have  c<xitemplated  such  a 
damaging  disruption  of  the  machinery  as  must  take  place  if  the 
mortgagees,  in  seeking  to  make  good  their  security,  must  tear  in 
pieces  the  machinery  in  the  mill,  removing  and  selling  one  half 
of  it,  which  would  be  comparatively  of  little  value  without 

*  593    the  other  half.    Accordingly  in  the  mortgage  *  to  the  plain- 

tiffs it  is  admitted  that  the  whole  of  the  machinery  passes, 
although  to  comprehend  it,  I  do  not  think  that  the  additional 
words  do  more  than  express  what  is  implied  by  the  general  words 
used  in  the  first  mortgage  to  the  defendants. 

The  admissions  to  which  the  parties  have  veiy  properly  come 
contain  an  inventory  of  the  contested  articles  of  machinery.  In 
this,  No.  18  has  been  taken  as  the  example,  and  the  Master  of  the 
Rolls  has  said,  that  if  he  is  wrong  in  his  construction  of  the  deed 
by  excluding  this  article,  all  the  others  ought  to  be  included.  He 
says,  ^^  The  most  important  of  them  are  the  silk-spinning  machines 
(No.  18).  Iron  spinning  mills  or  machines,  driven  by  cotton 
bands  from  a  tin  roller,  three  heights  each,  824  spindles  or  2196 
spindles  for  4i-inch  bobbin  in  iron  frames,  with  drawing-straps. 
Several  loose  wood  oil-catching  troughs  lie  on  the  floor  round  the 
machines.  Now  the  description  of  them  is  this:  All  the  spiur 
ning  mills  in  this  room  are  about  nine  feet  high,  the  room  itself 
being  only  ten  feet  high.  Four  of  these  machines  were  placed  in 
the  mill  in  1857  and  five  in  1856.  Each  frame  of  the  machines 
has  ten  double  legs,  with  round  iron  feet.  These  feet  are  not 
attached  to  the  floor  or  building,  simply  resting  upon  it.  They 
are  of  considerable  weight,  and  do  not  reach  the  ceiling.  To  each 
machine  there  are  attached  six  forged  iron  rods,  seven-eight  inch 
in  diameter,  fastened  at  one  end  by  tiiree  spike  nails  three  or  four 
inches  long  to  tiie  mill  beams  over  head,  and  at  the  other  by 
means  of  a  bolt  measuring  half  an  inch  in  diameter  to  various 
parts  of  the  machine,  which  bolt  does  not  pass  through  any 
expressly  made  screw-hole,  but  through  a  convenient  slit  in  the 
framework,  and  is  secured  by  a  nut  screwing  into  the  end  of  the 
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bolt,  and  of  a  size  to  correspond  therewith.  By  unscrewing 
the  nut  on  the  bolt  the  machine  becomes  entirely  *  sepa-  *  594 
rated  from  the  stay  rods,  tlie  latter  being  attached  to  the 
beams  on  the  ceiling.  The  upper  spindles  can  be  detached  by 
merely  lifting  them  off.  Each  machine  has  also  two  wire  guards 
to  fence  the  wheels.  The  guard  at  one  end  is  attached  to  the 
machine  by  a  bolt  with  a  nut,  the  other  end  hooks  on  to  the 
machine." 

Now  these  are  called  '^  machines,"  and  they  unquestionably  are 
part  of  the  ^'  machinery  "  erected,  standing  and  being  in  the  silk 
mill  used  for  the  manufacturing  of  silk  therein.  They  may  be 
unscrewed  and  removed ;  but  they  are  permanently  fastened  to 
iron  rods,  which  are  part  of  the  roof  of  the  mill,  and  are  fixed  to 
the  freehold. 

I  likewise  think  that  the  machines  described  under  No.  18,  and 
so  fixed  to  the  roof  of  the  building,  might  pass  as  fixtures  under 
this  deed.  Between  these  parties  the  criterion  is  not  what  is 
affixed  to  the  freehold  for  the  permanent  improvement  of  the  free- 
hold, but  what  is  set  up  in  the  mill  to  be  used  as  machinery  or 
fixtures  in  carrying  on  the  business  of  manufacturing  silk  in  the 
mill. 

Now  are  we  to  consider  whether  such  machines  or  fixtures  are 
distrainable  for  rent,  or  might  be  taken  in  execution  by  the  sheriff 
under  s,  fieri  facias.  Although  they  are  not  fixed  to  the  freehold 
to  remain  there  for  ever  for  the  permanent  enjoyment  of  the  build- 
ing, they  were  the  property  of  the  mortgagors,  who  have  assigned 
them  to  the  mortgagees  as  pavt  of  the  security  for  the  45002. 
advanced.  Of  course  it  was  not  intended  that  tlie  mortgagors 
should  afterwards  derogate  from  their  grant  and  give  a  preferable 
right  to  the  plaintiffs. 

The  language  of  the  deed  of  the  29th  of  September,  1853,  being 
in  my  opinion  unambiguous ;  with  respect  to  authority,  I  content 
myself  with  saying,  that  I  entirely  concur  with  the  Vice- 
Chancellor  Page  Wood  in  his  *  general  view  of  the  law  *  595 
upon  this  subject  in  Mather  v.  Sraser  and  that  I  do  not 
consider  it  necessary  again  to  go  over  the  decisions  which  I  com- 
mented upon  in  my  judgment  in  the  House  of  Lords  in  Fisher  v. 
Dixon. 

Being  cleai-ly  of  opinion  that,  according  to  the  true  construction 
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of  the  mortgage  deed,  all  the  disputed  articles  are  included  in 
the  mortgage  to  the  defendants,  I  must  adjudge  that  the  decree 
appealed  against  be  reversed. 


SELBT  V.  POMFRET. 
1861.    April  25.    May  1.    Before  the  Lord  Chancbixor. 

On  a  snit  instituted  by  the  assignees  of  a  bankrupt  mortgagor  for  payment  of 
tiie  surplus  of  the  proceeds  of  the  mortgaged  property  which  had  been  sold 
by  transferees  of  the  mortgage :  Edd^  that  the  transferees  were  entitled  to 
tack  a  debt  insufficiently  secured  by  a  previous  mortgage  of  other  property 
made  to  them  directly,  although  they  took  the  transfer  after  and  with  notice 
of  the  adjudication  of  bankruptcy.' 

This  was  an  appeal  from  the  dismissal  by  Vice-chancellor 
Wood  of  the  bill  of  the  appellants,  who  were  assignees  in  bank- 
ruptcy of  a  mortgagor,  and  sought  by  their  bill  payment  of  the 
balance  of  the  proceeds  of  the  sale  of  the  mortgaged  premises ;  the 
mortgagees  insisting  on  a  right  to  tack  the  mortgage  to  one  of 
other  property.  The  case  is  reported  below  by  Messrs.  Johnson 
and  Hemming,  (a)  By  the  last-mentioned  mortgage,  which  was 
dated  the  26th  June,  1858,  and  made  between  the  bankrupt  of  the 
one  part  and  the  defendants  of  the  other  part,  the  bankrupt  as- 
signed leasehold  property  in  Mark  Lane  to  the  defendants,  by  way 
of  security  for  the  payment  of  five  several  promissory  notes  for 
10002.  each,  made  by  the  bankrupt,  of  even  date  with  the  deed,  and 
payable  at  six,  nine,  twelve,  eighteen,  and  twenty-four  months  after 
date,  respectively. 

The  other  mortgage  of  which  the  defendants  were  transferees 
was  dated  February  1st,  1860,  and  tliereby  the  bankrupt  mort- 
gaged leasehold  land  at  Heme  Hill  to  Messrs.  Stileman  and  Neate, 
for  10002.,  with  a  power  of  sale. 

(a)  IJ.  &  H.  336. 

>  See  Watts  v,  Symes,  1  De  G.,  M.  &  G.  240,  and  note  (2)  ;  Tint  v,  Padget, 
2  De  G.  &  J.  641,  note  (1) ;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  196,  and  cases 
in  note  (A;),  197 ;  1  Washb.  Real  Estate  (Ist  ed.),  540,  541,  and  cases  in  notes ; 
Beeyor  p.  Luck,  L.  R.,  4  £q.  537 ;  Thompson  v.  Hudson,  L.  R.,  10  £q.  497. 
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*  On  the  9th  of  February,  the  mortgagor  was  adjudicaled  *  596 
bankrupt,  and  soon  afterwards  the  plaintiffs  were  appointed 
assignees.  On  the  16th  of  February,  1859,  the  defendants  paid  to 
Messrs.  Stileman  and  Neate  the  amount  due  on  their  mortgage, 
and  took  a  transfer  of  their  security.  The  transfer  was  made 
without  the  acquiescence  or  privity  of  the  assignees;  and  the 
transferees  had  at  that  time  notice  of  the  bankruptcy. 

In  March,  1859,  the  defendants,  under  the  power  of  sale  con- 
tained in  the  mortgage  of  the  premises  at  Heme  Hill,  sold  those 
premises  for  18002.,  and  retained  the  purchase-money  in  or  towards 
the  discharge  of  the  amount  due  to  them  upon  both  their  securities." 

The  plaintiffs  by  their  bill  claimed  to  be  entitled  to  the  surplus 
of  the  proceeds  of  the  sale  of  the  Heme  Hill  property,  after  deduct- 
ing therefrom  any  sum  or  sums  which  the  defendants  might  be 
entitled  to  retain  under  the  security  of  the  16th  Febmary,  1859. 

Sir  H.  Cairns,  and  Mr.  W.  Knox  Wigram,  for  the  plaintiffs.  — 
The  right  to  tack  can  only  arise  in  suits  to  redeem,  and  this  in  the 
nature  of  a  foreclosure  suit.  Nor  could  it  prevail  on  behalf  of  a 
transferee,  who  had  taken  his  transfer  after  the  ba'nkmptcy  of  the 
mortgagor,  and  with  notice  of  it.  If  it  could  have  been  otherwise 
available,  it  cannot  be  so  after  the  exercise  of  the  power  of  sale. 

They  referred  to  Holmes  v.  Turner j  (a)  JSx  parte  Bignoldy  (6) 
Smeathman  v.  Bray,  (c) 

Mr.  RoU  and  Mr.  Druce,  for  the  defendants,  referred 
to  WaUs  V.  Symes,  (d)    Vint  v.   Padget,  (e)  Ex  *  parte    *  597 
Knott,  (j)  Chrugeon  v.  Q-errard,  (A)  Ex  parte  Berridge,  (%) 
Trebourg  v.  Lord  Pontfret,  (Jc)  and  Hlpkina  v.  Amery.  (T) 

Sir  Hugh  Cairns,  in  reply. 

Judgment  reserved. 

(a)  7  Hare,  867,  note.  (jg)  11  Vea.  609. 

(6)  2  Deac.  66.  (h)  4  Y.  &  C.  119. 

(c)  16  Jur.  1061.  (0   3  M.  D.  &  De  G.  464. 

(d)  1  De  G.,  M.  &  G.  240-246.  (k)  Note  to  ExparU  Carter,  Amb.  733. 
(tf)  2DeG.  &J.  611.  (0  2Giff.  292. 
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The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decree  under 
appeal  ought  to  be  affirmed. 

It  does  seem  strange  that  mortgagees  after  the  bankruptcy  of 
the  mortgagor  should  be  allowed  by  their  own  act  to  vary  the 
rights  of  themselves  and  the  other  creditors  of  the  mortgagor,  so  aa 
to  obtain  payment  in  full  of  a  debt  in  respect  of  which,  at  the  time 
of  the  bankruptcy,  they  were  only  entitled  to  a  dividend  along 
with  the  body  of  unsecured  creditors.  But  it  is  settled  that  a 
mortgage  executed  by  a  bankrupt  before  his  bankruptcy,  where 
the  value  of  the  land  mortgaged  exceeds  tlie  sum  secured,  is,  upon 
the  bankruptcy  of  the  mortgagor,  to  be  considered  tabula  in  nattr 
fraffioj  and  if  the  assignees  do  not  immediately  redeem,  any  mort- 
gagee of  the  bankrupt,  whose  security  is  insufficient,  may  take  an 
assignment  of  the  mortgage  and  tack  to  it  the  debt  due  under  the 
mortgage  to  himself.  Therefore,  the  Vice-Chancellor  truly  ob- 
serves, '*  The  fact  of  the  bankruptcy  before  the  defendants  took  the 
transfer  made  no  difference.  Any  one  might  seize  the  plank.  The 
assignees  might  have  got  the  benefit  of  it  if  they  had  been  quick 

enough  ;  but  the  defendants  were  more  alert." 
*  698  *  Sir  Hugh  Cairns^  fully  admitting  the  right  of  the  mort- 
gagee to  tack  in  a  ^^  suit  to  redeem,"  questioned  this  right 
in  a  "  suit  to  foreclose ; "  but  since  the  case  of  Watts  v.  Symes  this 
distinction  can  no  longer  be  insisted  upon.  It  is  a  mistake  to 
suppose  that  the  right  of  the  mortgagee  to  tack  in  a  suit  for  fore- 
closure was  then  an  innovation;  for,  although  doubts  upon  the 
point  had  existed,  the  doctrine  was  supported  by  prior  authorities ; 
and  on  principle  there  seems  to  be  no  reason  to  vary  the  rights  of 
the  mortgagee,  whether  he  be  active  or  passive  in  the  suit  which  is 
to  bring  the  mortgage  transactions  to  a  termination. 

The  only  ground  on  which  the  claim  of  the  defendants  in  this 
suit  can  be  disputed  is,  that  they  have  sold  the  mortgaged  prem- 
ises. Sir  Hugh  Cairns  very  ingeniously  argued  that  the  only  rea- 
son why  the  right  to  tack  is  allowed  in  a  suit  to  redeem  is,  that  by 
this  proceeding  the  mortgagor  recovers  possession  of  the  mort- 
gaged premises.  But  I  think  he  failed  to  make  good  his  proposi- 
tion, either  on  principle  or  by  authority,  and  it  cannot  apply  to  a 
suit  to  foreclose,  in  which  the  right  to  tack  must  now  be  considered 
as  established. 

The  defendants  sold  the  mortgaged  premises  under  the  power 
of  sale  contained  in  the  mortgage  deed.    As  transferees  of  the 
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mortgage,  they  were  lawfully  entitled  to  receive  the  whole  of  the 
purchase-money,  and  therefore  they  had  a  right  to  apply  the  sur- 
plus beyond  what  was  due  under  this  mortgage  to  satisfy  the  sum 
due  to  them  on  the  other  mortgages  executed  by  the  bankrupt,  as 
if  they  had  been  defendants  in  a  suit  to  redeem  or  plaintiffs  in  a 
suit  to  foreclose. 

I  must  therefore  adjudge  that  the  appeal  be  dismissed  with  costs. 


*  Ex  parte  THOMAS  HEARD  MORTIMORE.        *  599 
In  the  Matter  of  THOMAS  HEARD  MORTIMORE. 

1861.    Januaxy  30,  81.    Before  the  Lord  Cbancellor  Lord  Campbell  and  the 

Lords  Justices. 

M.,  a  tanner,  employed  as  his  factors  S.  &  Co.,  a  firm  in  high  repute,  one  of 
the  members  of  which  was  his  brother,  and  they  were  in  the  habit  of  accom- 
modating him  with  money  to  a  large  amount.  He  never  took  stock,  and  did 
not  accurately  know  the  state  of  his  affairs.  In  1857,  there  was  a  panic  in 
the  leather  trade  and  his  stock  suffered  a  heavy  depreciation,  from  which 
it  never  recovered.  M.  fully  believed  himself  to  be  solvent,  though  he  was 
aware  that  but  for  the  acconmiodation  afforded  him  by  S.  &  Co.,  he  must 
have  stopped  payment,  and  he  went  on  trading  until  July,  1860,  when  S.  & 
Co.  stppped  payment.  M.  then  investigated  his  affairs,  and  found  that  he 
had  been  insolvent  ever  since  the  end  of  1858.  He  then  at  once  stopped 
payment  and  presented  a  petition  for  arrangement  with  his  creditors,  under 
§§  211-223,  of  the  Bankrupt  Act  of  1849. 

Hdd,  by  the  Lord  Chancellor  and  the  Lord  Justice  Knioht  Bruce,  that  M. 
could  not  be  considered  to  have  contracted  his  debts  "  without  reasonable 
probability  at  the  time  of  contract  of  being  able  to  pay  them,"  for  that  this 
means  without  a  reasonable  probability,  reasonably  supposed  by  the  trader 
to  exist  at  the  time  of  contract,  that  he  would  be  able  to  pay ;  and  that, 
having  re^rd  to  his  reasonably  grounded  expectation  that  8.  &  Co.  would 
enable  him  to  meet  his  engagements,  he  might  reasonably  believe  that  he 
would  be  able  to  pay.  But,  per  the  Lord  Justice  Turner,  whether  the 
**  reasonable  probability*^  ought  not  to  be  measured  by  the  means  and  credit 
of  the  petitioner  himself,  having  regard  to  the  extent  to  which  a  prudent 
man  would  trust  him  in  the  course  of  business,  and  not  by  the  help  derived 
from  friends  ? ' 

>  See  Ex  parte  Bayley,  L.  R.  8  Ch.  Ap.  244;  In  re  Marks,  L.  R.  1  Ch.  Ap. 
884. 
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Held,  by  the  whole  Court,  that  the  trader  had  not  delayed  the  presentation  of 
his  petition  **  longer  than  was  excusable/^  inasmach  as  he  continued  to  trade 
in  the  belief  that,  ¥rith  the  assistance  of  S.  &  Co.,  he  would  be  able  to  carry 
it  on  with  ultimate  success ;  though,  if  he  had  investigated  his  affairs,  it 
would  have  appeared  that  his  debts  exceeded  his  assets  for  more  than  two 
years  before  his  stoppage. 

This  was  a  petition  by  Thomas  Heard  Mortimore  to  discharge 
an  order  of  Mr.  Commissioner  Fonblanque,  adjudging  liim  bank- 
rupt, upon  a  petition  presented  by  him  under  the  arrangement 
clauses,  sects.  211-223,  of  the  Bankrupt  Law  Consolidation  Act 
of  1849.  Tlie  ofder  complained  of  had  been  made  by  the  Commis- 
sioner on  the  ground  that  the  appellant  had  delayed  the  presenta- 
tion of  his  petition  longer  than  was  excusable. 

The  appellant  was  a  tanner  at  Andover,  and  also  a  farmer. 

•  600    He  had  carried  on  business  in  partnership  with  *  his  father 

until  1885,  and  since  that  alone.  The  course  of  his  busi- 
ness was  as  follows :  Streatfield,  Lawrence,  &  Co.  were  his  agents 
in  London.  They  bought  for  him  on  commission  raw  hides, 
which  were  then  sent  to  him  to  be  tanned.  When  they  had  been 
tanned,  which  took  from  nine  to  twelve  months,  he  sent  them  to 
Streatfield  &  Co.  to  be  sold  on  commission.  His  brother  was  a 
partner  in  the  firm  of  Streatfield  &  Co.,  and  that  firm  were  in  the 
habit  of  making  considerable  cash  advances  to  him  to  enable  him 
to  defray  the  expenses  of  tanning.  For  these  advances  they  drew 
bills  on  him,  which  he  accepted  and  they  negotiated.  They  re- 
mitted money  to  him  to  meet  the  bills,  and  if  the  state  of  the  sales 
was  such  that  they  had  not  the  funds  of  his  in  hand  for  that  pur- 
pose, they  drew  upon  him  fresh  bills,  which  he  accepted  and  they 
negotiated.  These  bills  were  always  drawn  for  fractional  sums, 
as  if  they  had  been  drawn  in  respect  of  particular  transactions  in 
the  regular  way  of  business.  On  some  occasions  bills  were  renewed, 
and  the  renewed  bills  were  always  for  different  amounts  from  the  old 
ones.  Streatfield  &  Co.  had  a  branch  house  at  Liverpool,  under  the 
firm  of  Lawrence,  Mortimore,  &  Co.,  the  partners  in  which  were  the 
partners  in  the  London  house,  with  one  additional  partner.  The  ap- 
pellant had  no  dealings  with  Lawrence,  Mortimore,  &  Co.,  but  occa- 
sionally accepted  bills  drawn  upon  him  in  their  name,  and  sent  to  him 
by  Streatfield  &  Co.,  upon  advances  being  made  to  him  by  Streatfield 
&  Co.  The  appellant  admitted  that  but  for  the  assistance  afforded 
him  by  Streatfield  &  Co.  he  must  have  stopped  payment  long  before 
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the  time  at  which  he  did.  The  appellant  was  not  in  the  habit  of 
taking  stock,  and  so  did  not  know  very  accurately  the  state  of  his 
own  affairs.  He  appeared  to  have  lived  economically,  to  have  had 
no  great  skill  in  accounts,  and  to  have  supposed  his  business  to  be 
prosperous.     In  1857  there  was  a  panic  in  the  leather  trade 

*  and  his  stock  in  trade  consequently  became  much  depre-  *  601 
ciated  in  value,  from  which,  owing  to  the  state  of  trade,  it 
never  recovered.  In  July,  1860,  Streatfield  &  Co.,  who  up  to 
that  time  were  in  good  repute,  and  as  it  appeared  were  considered 
by  the  appellant  and  by  all  the  trading  community  to  be  of  un- 
doubted solvency,  stopped  payment :  this  obliged  the  appellant  to 
look  into  his  affairs,  and  the  .result  was  that  he  stopped  payment, 
and  on  the  31st  of  August  presented  a  petition  under  the  arrange- 
ment clauses,  upon  which  an  order  for  protection  was  made.  His 
proposals  for  arrangement  were  assented  to  by  more  than  the 
required  proportion  of  his  creditors,  and  were  opposed  by  one 
firm  only,  who  were  holders  of  a  bill  for  3000Z.,  his  debts  in  the 
whole  being  considerably  above  90,000Z.  The  appellant  on  his 
examination  deposed  that  he  never  knew  or  suspected  himself  to 
be  insolvent  till  the  stoppage  of  Streatfield  &  Co.  obliged  him  to 
look  into  his  affairs  more  minutely.  It  was  shown  that  he  had 
sustained  heavy  loss  in  the  panic  of  1857,  though  it  did  not  clearly 
appear  that  he  became  actually  insolvent  at  that  time.  It  was 
clear,  however,  that  soon  afterwards  his  liabilities  exceeded  his 
assets  and  he  himself  admitted  that,  from  his  investigation  in 
1860,  he  had  no  doubt  that  he  must  have  been  insolvent  before 
the  end  of  1858,  and  that  the  deficiency  had  since  constantly  gone 
on  increasing.  He  admitted  also  that  for  some  months  before  his 
stoppage  he  well  knew  that,  if  Streatfield  &  Co.  withdrew  their 
assistance,  he  must  at  once  stop  payment  The  commissioner 
under  these  circumstances  considered  that  the  petition  ought  to 
have  been  presented  at  all  events  before  the  beginning  of  1860, 
and  that  the  delaying  it  so  long  was  not  excusable.  He  accord- 
ingly adjudged  the  appellant  bankrupt  and  adjourned  the  proceed- 
ings into  the  public  Court. 

Sir  Hugh  Cairns  and  Mr.  Druce^  for  the  appellant. — 

*  The  appellant,  until  just  before  his  petition  for  arrange-    *  602 
ment  was  presented,  had  no  notion  that  he  was  insolvent. 

He  had  substantially  no  creditor  but  Streatfield  &  Co.    It  is  true 
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that  there  were  bills  of  his  out  in  the  world,  but  having  the  name 
of  that  firm  on  them  they  were  looked  upon  as  equally  good  with 
bank-notes,  and  the  appellant  had  good  reason  to  believe  that 
Streatfield  &  Go.  would  enable  him  to  meet  them.  The  questions 
are,  whether  where  a  man  believes  himself  to  be-  solvent  he  is  to 
be  refused  the  benefit  of  the  arrangement  clauses,  because  a  more 
thorough  investigation  would  have  shown  him  that  he  had  been 
for  some  time  insolvent,  there  being  no  wilful  abstaining  from 
investigation ;  and  whether,  where  all  the  creditors  but  one  are 
willing  to  accede  to  an  arrangement,  the  commissioner  is  bound 
under  such  circumstances  to  refuse  it.  We  submit  that  the  clause 
is  not  imperative,  the  words  being  "  it  shall  be  lawful ; "  and, 
moreover,  that  it  was  not  intended  to  apply  to  a  case  where  there 
has  been  no  wilful  postponement  with  knowledge  of  insolvency, 
for  the  Act  does  not  speak  of  postponement  longer  than  was  proper 
or  longer  than  was  justifiable,  but  longer  than  was  ^'  excusable,^' 
which  implies  conduct  not  altogether  proper.  It  certainly  is  desir- 
able that  a  mercantile  man  should  regularly  take  stock,  but  upon 
the  cognate  subject  of  keeping  accounts  there  is  in  the  Bankruptcy 
Act,  §  256  and  elsewhere,  a  broad  distinction  taken  between  mere 
negligence  and  wilful  misconduct.  Here  the  appellant  was  more 
of  a  farmer  than  a  mercantile  man;  was  unskilled  in  accounts 
and  went  on  as  farmers  do,  living  on  the  proceeds  of  his  business, 
which  he  believed  to  be  going  on  well.  Even  if  he  had  known  that 
he  was  insolvent,  it  would  not  have  been  his  duty  to  stop  trading 
at  a  time  when  stock  in  the  leather  trade  was  sufiering  under  such 
an  extraordinary  depreciation,  from  which  there  was  every  reason 

to  believe  it  would  recover.  The  delay  was  "  excusable  "  if 
•  603    it  was  hand  fide^  *  and  even  if  the  excuse  was  not  sufficient, 

we  submit  that  it  is  not  a  sound  exercise  of  the  commis- 
sioner's discretion  to  throw  the  estate  into  bankruptcy  against  the 
wish  of  a  vast  majority  of  the  creditors. 

Mr.  Bacon  and  Mr.  Roxburffh^  for  the  firm  of  opposing  creditors. 
—  We  do  not  deny  that  tlie  commissioner  had  a  discretion,  but  we 
say  that  he  rightly  exercised  it.  That  one  creditor  opposes  is 
enough;  the  arrangement  clauses  enable  a  certain  majority  to 
bind  the  dissentient  minority,  and  this  ought  not  in  general  to  be 
allowed  in  cases  of  misconduct  coming  within  the  provisions. 
The  delay  in  presenting  the  petition  was  inexcusable.  A  gentle- 
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man  carrying  on  business  on  a  very  large  scale  excuses  himself 
on  the  ground  that  he  never  took  stock.  No  trader  can  be  allowed 
to  allege  by  way  of  excuse  ignorance  arising  from  his  omission  to 
follow  the  ordinary  course  of  trade.  Moreover,  his  losses  in  1857, 
of  which  he  was  well  aware,  made  it  his  bounden  duty  to  look  into 
the  state  of  his  affairs.  From  that  time  his  trade  was  carried  on 
at  a  loss.  The  bills  drawn  on  him  by  Streatfield  &  Co.  must  be 
regarded  as  accommodation  bills ;  they  were  drawn  for  particular 
sums,  but  did  not  represent  real  transactions,  and  the  renewed 
bills  were  for  different  amounts  from  the  old  ones.  There  was  an 
intention  to  mislead,  and  the  debts  were  contracted  by  means  of 
fraud. 

[The  Lord  JusncB  Turner.  —  Did  Streatfield  &  Co.  ever  draw 
on  him  to  an  amount  exceeding  the  then  estimated  value  of  the 
t^onsignments  ?  The  evidence  does  not  furnish  an  answer  to  that 
question.] 

The  trader  also  accepted  bills  drawn  by  the  Liverpool  house,  with 
which  he  had  no  dealings  at  all.  He  saw  that  Streatfield  &  Co. 
were  obliged  to  renew  his  bills  in  order  to  continue  tlieir  accom- 
modation to  him ;  he  had  therefore  no  right  to  assume  their 
solvency.  The  *  opposing  creditor  suffers  by  holding  paper  *  604 
of  the  appellant,  which  paper,  if  the  trade  had  been  stopped 
in  reasonable  time,  would  have  had  no  existence. 

[The  Lord  Chancellor.  —  If  a  man  believed  himself  solvent 
but  for  the  pl-essure  of  the  market,  and  was  able  to  go  on  with 
help,  of  which  he  had  good  reason  to  expect  the  continuance, 
should  you  say  it  was  inexcusable  in  him  to  go  on  trading  ? J 

No  ;  if  he  could  get  a  person  to  lend  him  money ;  but  the  case 
is  very  different  when  the  money  is  only  obtained  by  the  use  of  the 
name  of  another  person,  who  is  not  willing  actually  to  advance 
money.  The  transaction  with  the  Liverpool  house  was  a  clear 
indication  that  Streatfield  &  Co.  were  somewhat  embarrassed,  and 
could  hardly  fail  to  lead  Mortimore  to  doubt  their  stability,  which 
the  commissioner  considered  he  did.  The  statute  evidently  means  to 
give  the  commissioner  power  to  adjudge  the  trader  a  bankrupt  if  he 
has  delayed  the  presentation  of  his  petition  longer  than  he  ought 
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[The  Lord  Justice  Xnight  Bruce.  —  Do  you  contend  that  a 
trader  Is  bound  to  stop  his  trade  as  soon  as  his  debts  exceed  his 
assets  ?] 

No ;  it  is  impossible  to  lay  down  any  general  rule  ;  each  case 
must  be  judged  of  by  its  own  circumstances.  Ex  parte  Johnson^  (a) 
JSx  parte  Domford;  (6)  Ux  parte  Rufford.  ((?)  The  continuance 
of  trading  is  clearly  nnjustifiable  when  the  trader  has  no  reasonable 
prospect  of  being  able  to  pay  the  fresh  liabilities  he  contracts, 
which  is  one  of  the  cases  expressly  mentioned  in  sect.  223.  Here 
Mortimore  well  knew,  as  he  admits,  that  he  was  unable  to  meet 
his  engagements  without  the  assistance  of  a  firm  whose  stability 
he  had  reason  to  doubt.  He  knew  that  he  could  not  pay  his  debts 
out  of  his  own  assets.  The  fresh  obligations  were  therefore  con- 
tracted without  reasonable  expectation  of  being  able  to  pay. 

*  605        *  Sir  H.  Cairns^  in  reply.  —  The  respondents  admit  that 

the  Act  is  not  imperative,  but  that  the  Court  has  a  discretion. 
They  say,  however,  but  there  was  no  excuse  for  Mortimore  going 
on  with  a  losing  trade.  Now  it  is  of  the  essence  of  trade  some- 
times to  gain  and  sometimes  to  lose,  even  for  a  long  period.  As 
to  his  continuing  trade  while  insolvent,  his  case  is  quite  difierent 
from  that  of  a  banker.  A  banker  who  is  insolvent  ought  to  stop, 
for  no  turn  of  the  market  can  set  him  right ;  but  a  man  with  a 
large  stock  in  trade  may  be  restored  to  solvency  by  a  favourable 
change  in  the  market.  Mortimore,  therefore,  might  reasonably 
expect  to  retrieve  his  affairs.  He  went  on  obtaining,  in  a  legiti- 
mate way,  assistance,  of  which  he  had  every  reason  to  expect  the 
continuance.  The  observations  in  Ex  parte  Rufford  justify  his 
conduct.  It  would  be  ruinous  to  hold  that  a  trader  must  stop 
because  he  is  temporarily  insolvent.  The  statute  does  not  speak 
of  a  trader  delaying  the  presentation  of  his  petition  after  he  is 
unable  to  meet  his  engagements,  but  ^^  longer  than  was  excusable." 
In  many  cases  of  merely  civil  liability  a  person  must  be  treated 
as  having  known  what,  with  reasonable  diligence,  he  might  have 
known ;  but  this  is  a  penal  enactment,  and  the  animu%  is  to  be 
looked  to.  In  the  certificate  clauses,  the  simply  not  keeping  books, 
which  is  a  worse  offence  than  not  taking  stock,  is  not  struck  at, 

(a)  4  De  G.  &  Sm.  25.  (c)  2  De  G.,  M.  &  G.  234. 

(6)  4  De  G.  &  Sm.  29. 
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but  only  the  not  keeping  books  with  intent  to  conceal  the  true 
state  of  the  trader's  aflFairs.  As  to  the  bills,  they  are  not  to  be 
considered  accommodation  bills.  They  did  represent  real  trans- 
actions. The  drawing  the  bills  for  fractional  sums,  therefore,  did 
not  involve  a  representation  of  any  thing  that  was  untrue.  As  to 
the  renewals :  where  bills  are  drawn  against  goods,  it  is  quite  the 
ordinary  course  to  renew  until  the  goods  are  sold.  As  to  the 
dealing  with  the  Liverpool  house,  Mortimore  considered 
tlie  two  houses  as  in  substance  one.  I  do  *  not  argue  for  *  606 
Mortimore  alone.  The  question  interests  the  creditors  much 
more  than  him ;  and,  the  case  being  clear  of  fraud,  the  Court  will 
pay  more  regard  to  the  wishes  of  the  great  body  of  creditors. 

The  Lord  Chancellor.  —  I  am  of  opinion  in  this  case  that  the 
order  of  the  commissioner  ought  to  be  reversed ;  but  by  no  means 
upon  the  ground  that  Sir  Hugh  Cairns  has  last  endeavoured  to 
support ;  namely,  that  the  dealings  between  Mortimore  and  Streat- 
field  &  Co.  were  quite  regular,  mercantile,  and  unexceptional.  I 
think  that  they  are  very  much  to  be  censured  ;  for,  in  my  opinion, 
although  the  bills  were  not  all  accommodation  bills,  and  there 
were  mercantile  transactions  between  the  parties,  the  bills  gener- 
ally were  drawn,  not  in  respect  of  business  transactions,  but  with 
a  view  to  obtain  credit,  and  that  fictitiously.  Great  mischief  has 
arisen  and  must  arise  from  such  a  course  of  dealing.  But  I  do 
not  think  that  the  order  can  be  supported,  either  upon  the  ground 
which  was  taken  by  the  learned  commissioner,  or  upon  any  other 
of  the  grounds  in  respect  of  which  the  commissioner,  under  the 
223d  section  of  the  Bankrupt  Law  Consolidation  Act,  may  declare 
the  petitioner  a  bankrupt,  instead  of  allowing  the  estate  to  be 
administered  under  an  arrangement  between  him  and  his  creditors. 

The  commissioner  proceeded  upon  the  ground,  that  it  was  shown 
to  him  that  the  petitioner  had  ^^  postponed  the  presentation  of 
his  petition  longer  than  was  excusable."  I  do  not  think  that 
there  is  evidence  to  support  that  allegation.  It  would  be  fatal 
to  commerce  to  say,  that  upon  any  temporary  difficulty  a  trader 
must  stop  payment;  it  would  be  ruinous  to  the  creditors  as 
well  as  to  the  trader  himself.  I  think  that  upon  this 
♦subject  the  rule  was  exceedingly  well  laid  down  by  the  •607 
Lord  Justice  Knioht  Bruce,  in  the  case  of  Ex  parte  John- 
Sony  which  is  thus  stated  in  the  margin  of  the  case :  *^  A  trader 
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is  not  bound  to  leave  off  trading  merely  because  he  is  in  difficul- 
ties ;  th'e  question  in  each  case  being  whether  he  has  continued 
trading  after  there  has  ceased  to  be  any  reasonable  prospect  of  his 
retrieving  himself."  I  cannot  say,  looking  to  the  facts  in  evidence 
before  us,  that  this  petitioner  was  inexcusably  guilty  in  continuing 
to  trade.  I  do  not  think  that  it  would  have  been  a  fit  thing  for 
him  to  have  stopped  payment  and  to  have  surrendered  his  property 
to  his  creditors  in  the  year  1857.  That  would  have  been  very 
detrimental  to  their  interests,  and  at  that  time  he  had  a  reasonable 
ground  for  believing  that  he  should  be  able  to  retrieve  his  circum- 
stances. Nor  can  I  say  that  he  had  not  reasonable  ground  for 
such  a  belief  down  to  the  time  when  he  actually  presented  his  peti- 
tion. The  house  with  which  he  had  dealings  still  remained  in  good 
credit,  and,  if  the  price  of  leather  had  risen  in.  the  market,  he  might 
have  been  able  to  discharge  all  his  obligations  and  to  pay  all  his 
creditors  the  full  amount  of  their  debts.  It  is  almost  admitted 
that  he  had  no  personal  knowledge  of  his  insolvency ;  he  positively 
swears  that  he  did  not  believe  he  was  insolvent.  I  do  not  see  that 
he  is  contradicted  by  any  clear  evidence  upon  that  subject,  and  it 
can  hardly  be  right  in  a  case  of  this  nature  to  apply  the  rule,  that 
the  means  of  knowledge  shall  be  considered  as  actual  knowledge. 
If  he  had  taken  stock  and  seen  what  was  the  real  value  of  the 
goods  that  he  had  on  hand,  he  must  have  found  that  he  was  in  a 
failing  way,  and  he  might  have  discovered  the  state  of  his  affairs 
to  be  such  that  it  would  have  been  a  wrongful  act  for  him  to  have 
continued  his  dealings ;  but  I  cannot  say  that  his  omitting  to  do 
that  under  the  circumstances,  might  not  be  excused. 

*  608       *  If,  however,  the  petitioner  had  been  guilty  of  any  other 

of  the  offences  mentioned  in  the  223d  section,  it  would  be 
competent  for  the  opposing  creditors  to  avail  themselves  of  that 
in  support  of  the  order.  The  ground  chiefly  relied  upon  is,  that 
the  petitioner  contracted  debts  without  reasonable  probability,  at 
the  time  of  contracting  them,  of  being  able  to  pay  the  same.  Now 
if  while  he  went  on  trading,  knowing,  as  he  did,  that  he  could  not 
continue  business  without  the  help  of  Streatfield  &  Co.,  he  had 
believed  that  Streatfield  &  Co.  were  insolvent,  and  would  not 
enable  him  to  meet  his  engagements,  then  certainly  there  would 
have  been  no  probability  of  his  being  able  to  pay  the  debts  that  he 
contracted ;  but  if  they  had  continued  solvent  and  trade  had  pros- 
pered, he  might  have  been  able  to  pay  all  his  debts,  and  I  do  not 
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see  any  satisfactory  evidence  to  prore  that  he  did  not  believe  them 
to  be  fully  solvent  and  able  and  willing  to  give  him  any  amount  of 
assistance  with  which  he  might  reasonably  expect  to  be  able  to  pay 
his  debt«.  Here  the  intention  certainly  is  material.  "  Without 
any  reasonable  probability  "  refers  you  to  the  state  of  the  inten- 
tions, of  the  belief,  of  the  conviction  of  the  debtor.  '  Now  I  do  not 
find  any  evidence  to  show  that  he  at  that  time  doubted  that  Streat- 
field  &  Co.  —  who  remained  in  good  credit  down  to  the  moment  of 
their  bankruptcy,  although  it  would  appear  that  they  were  a  firm 
little  deserving  of  it  —  were  a  firm  deserving  the  highest  credit 
in  the  mercantile  world  ;  and  if  that  had  been  their  real  condition, 
then  the  petitioner  would  probably  have  been  able  to  pay  all  the 
debts  which  he  had  contracted. 

An  attempt  was  made  to  support  the  order  on  another  ground, 
namely,  that  a  fraud  had  been  committed,  the  section  authorizing 
the  commissioner  to  adjudge  the  petitioner  a  bankrupt:  "if  it 
shall  be  shown  to  the  satisfaction  of  the  Court  by  any  credi- 
tor that  the  debts  *  of  such  petitioner,  or  any  part  thereof,  *  609 
have  been  contracted  by  reason  of  any  manner  of  fraud  or 
breach  of  trust."  Now  it  was  argued,  and  very  ingeniously  argued, 
by  Mr.  Roxburgh^  that  the  fact  that  these  bills  taken  by  the  oppos- 
ing creditors  were  drawn  for  fractional  sums  amounted  to  a  false 
representation  that  they  were  bills  drawn  upon  real  transactions ; 
that  if  they  had  been  drawn  for  a  round  sum,  that  they  would  not 
have  been  taken  or  discounted,  and  that  therefore  the  debt  was 
contracted  by  a  manner  of  fraud.  But  that  argument  would  make 
every  negotiation  of  an  accommodation  bill  a  fraud,  and  I  think  it 
is  impossible  to  say  that  any  such  rule  can  be  laid  down.  Accom- 
modation bills  are  well  known  in  commerce  ;  they  may  be  lawfully 
used.  They  are  often  sadly  abused,  and  if  they  could  be  pro- 
hibited it  would  be  a  very  happy  event ;  but  they  do  exist,  and 
they  are  recognized,  and  every  accommodation  bill  is  drawn  "  for 
value  received  "  on  tlie  face  of  it,  and  I  believe  they  are  univer- 
sally drawn  for  a  fractional  sum.  Then  is  it  to  be  said  that  any 
person  who  negotiates  an  acconunodation  bill  and  says  nothing, 
but  carries  it  to  the  broker  to  be  discounted,  and  receives  money 
upon  it,  is  guilty  of  fraud,  and  that  he  may  be  indicted  for  obtain- 
ing money  under  false  pretences  ?  That  certainly  is  wholly  un- 
tenable, and  we  cannot  on  this  ground  alone  say  that  the  petitioner 
contracted  any  of  his  debts  by  reason  of  any  manner  of  fraud. 
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For  these  reasons,  I  am  of  opinion  that  the  order  cannot  be  sup- 
ported upon  the  ground  that  was  taken  by  the  commissioner,  nor 
upon  any  other  ground ;  and  that  therefore  it  must  be  reversed. 
The  commissioner  will  still  superintend,  because  it  is  most  essen- 
tial to  the  due  administration  of  the  estates  of  insolvents  and  of 
bankrupts  that^  there  should  be  a  Judge  to  control  the 

♦  610   *  creditors,  and  to  see  that  there  is  no  collusion  between 

them  and  the  bankrupt.  The  creditor  has  a  right  to  attend 
the  proceedings,  and  I  hope  that  in  this  manner  justice  may  be 
done  to  all  parties. 

The  Lord  Justice  Knight  Bruce.  —  Upon  the  materials  before 
us,  fraud  is,  I  conceive,  altogether  out  of  the  question,  nor  do  I 
understand  the  learned  commissioner  to  have  been  of  opinion  that 
there  was  any  fraud.  Then  comes  the  consideration  of  contract- 
ing debts,  in  the  language  of  the  statute,  ^'  without  reasonable 
probability  at  the  time  of  contract  of  being  able  to  pay  the  same." 
I  agree  with  the  Lord  Chancellor,  or  at  least  with  what  I  under- 
stand to  be  the  Lord  Chancellor's  opinion,  tliat  that  must  have 
been  intended  to  mean  without  a  reasonable  probability,  reasonably 
supposed  by  the  trader  to  exist  at  the  time  of  the  contract  that  he 
would  be  able  to  pay ;  and  I  am  of  opinion  that  looking  at  the 
property  which  then  actually  existed,  and  at  the  connection  be- 
tween the  petitioner  and  the  London  firm  and  tiie  Liverpool  firm, 
both  of  which  were  in  good  general  credit  until  some  time  in  the 
summer  of  last  year,  and  a  partner  in  which  houses  was  his  own 
brother, — I  am,  I  say,  of  opinion,  that  he  is  not  shown  to  have 
contracted  any  debt  without  a  belief,  reasonably  well  grounded, 
that*  he  would  be  able  to  pay. 

Then  comes  the  question  of  postponing  tiie  presentation  of  his 
petition  longer  than  was  excusable.  It  has  been  said,  and  I  be- 
lieve accurately,  that  during  two  or  three  years  or  more,  before 
the  presentation  of  the  petition,  if  he  had  taken  stock  and  closely 
looked  into  his  affairs,  it  would  have  appeared  that  his  debts  ex- 
ceeded his  credits  and  possessions.  He  did  not  do  so,  and  he  was 
to  blame  for  not  doing  so ;  but  looking  at  the  nature 

♦  611    *  of  his  business,  and  the  nature  of  the  connection  and 

transactions  between  him  and  the  London  firm  and  the 
Liverpool  firm,  and  the  general  opinion  of  their  credit,  in  which 
he  participated,  I  think  that  he  was  in  this  respect  not  inexcusably 
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to  blame.  I  conceive,  therefore,  that  the  present  is  a  case  in  which 
neither  public  policy  nor  public  justice  nor  private  justice  requires 
that  this  petitioner  should  be  a  bankrupt. 

The  Lord  Justice  Turner.  —  I  agree  in  opinion  with  the  Lord 
Chancellor  and  the  Lord  Justice,  that  this  adjudication  cannot  be 
maintained  upon  the  particular  ground  on  which  the  learned  com- 
missioner has  rested  his  decision ;  for  I  do  not  think  that  a  person 
can  be  said  to  have  postponed  the  presentation  of  his  petition 
^*  longer  than  was  excusable,"  when  he  has  had  the  means  of 
present  help,  and  has  had  no  reason  to  doubt  that  these  means 
were  sufficient,  and  might  honestly  and  justly  be  applied  to  the 
purpose. 

Upon  the  other  part  of  the  case,  whether  these  debts  were  con- 
tracted without  reasonable  probability  at  the  time  of  the  contract 
of  the  petitioner  being  able  to  pay  the  same,  I  am  not  so  well 
satisfied.  The  doubt  I  have  felt  upon  it  is,  whether  the  reason- 
able probability  ought  to  be  measured  by  the  help  which  may  be 
got  from  friends,  and  whether  it  ought  not  rather  to  be  measured 
by  the  means  and  credit  of  the  party  himself,  having  regard  to 
the  extent  to  which  a  prudent  man,  looking  to  the  state  of  trade 
and  the  state  of  his  assets,  would  trust  him.  I  give  no  opinion, 
therefore,  upon  that  part  of  the  case.  It  is  enough  to  say  that 
my  learned  brother  and  the  Lord  Chancellor  agree  upon  it. 


*^2;;?ar^6  WILLIAM  ANTHONY  FRESTON.      •♦612 
In  the  Matter  of  WILLIAM  ANTHONY  FRESTON,  a  Bankrupt    ' 

1861.    Febnuiry  8,  9,  18.    Before  the  Lord  Chancellor  Lord  Campbell  and 
the  Lords  Justices. 

The  final  examination  of  a  bankrupt  was  adjourned  from  the  6th  of  November 
to  the  Sd  of  December.  On  the  29th  of  November,  the  commissioner  issued 
a  Ba.  certificate,  under  sect.  257  of  the  Bankrupt  Law  Consolidation  Act, 
declaring  that  the  bankrupt  was  not  protected  from  process  against  his 
person.  By  virtue  of  this  certificate,  a  creditor  sued  out  a  ca,  sa.,  and  on 
the  1st  of  December  arrested  the  bankrupt.    After  the  8d  of  December,  the 
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commissioner  issued  another  Ba.  certificate,  and  by  yirtoe  of  it,  another 
creditor  sued  out  a  co.  sa.,  and  lodged  a  detainer  against  the  bankrupt 

Held,  that  the  commissioner  had  no  authority  to  issue  a  Ba.  certificate,  before 
the  expiration  of  the  time  allowed  to  the  bankrupt  for  finishing  his  examina- 
tion, the  privilege  from  arrest  given  by  sect.  112  of  the  Bankrupt  Law 
Consolidation  Act  during  that  period  being  absolute,  and  that  the  arrest  on 
the  1st  of  December  was  therefore  illegal. 

Hddj  further,  that  while  the  bankrupt  was  illegally  imprisoned  under  this  arrest, 
he  could  not  be  lawfully  detained  under  the  second  Ba.  certificate,  though 
granted  afler  the  Sd  of  December. 

This  was  an  application  by  the  bankrupt  for  his  discharge  from 
imprisonment,  on  the  ground  that  his  original  arrest  was  illegal, 
having  been  made  while  he  was  entitled  to  protection  under  the 
provisions  of  the  Bankrupt  Law  Consolidation  Act. 

On  the  15th  of  September,  1859,  a  petition  for  adjudication  was 
presented  against  William  Anthony  Preston  in  the  Court  of  Bank- 
ruptcy for  the  Bristol  district,  and  on  the  17th  he  was  adjudged 
bankrupt,  not  being  in  custody  at  the  time.  On  the  same  day  he 
surrendered  to  the  bankruptcy.  On  the  2d  of  October,  the  first 
meeting  under  the  bankruptcy  was  held  and  assignees  chosen. 

On  the  6th  of  November  the  second  meeting  was  held,  at  which 
the  examination  of  the  bankrupt  was  proceeded  with,  and 

*  613   adjourned  till  the  3d  of  December.     *  The  bankrupt  filed 

his  balance  sheet  on  the  29th  of  November. 

On  the  1st  of  December  the  bankrupt  was  arrested  by  the  oflB- 
cers  of  the  sherifi*  of  Middlesex  under  a  writ  of  ca.  sa.  issued  out 
of  the  Court  of  Exchequer  at  the  suit  of  J.  Y.  Ockford,  upon  a 
certificate  granted  by  the  commissioners  on  the  29th  of  November, 
at  the  instance  of  Ockford,  as  a  creditor,  under  the  257th  section 
of  the  Bankrupt  Law  Consolidation  Act. 

The  bankrupt,  on  the  8d  of  December,  caused  a  summons  to  be 
served  on  Ockford,  to  show  cause  why  tlie  bankrupt  should  not  bo 
discharged  out  of  custody.  The  case  was  argued  before  Baron 
Martin  on  the  following  day,  and  adjourned  to  the  7th,  when  his 
Lordship  referred  the  matter  to  the  Court  of  Exchequer. 

While  the  bankrupt  was  in  custody  a  detainer  was  lodged 
against  him  on  a  ea.  «a.,  which  had  been  issued  out  of  the  Excheq- 
uer, at  the  suit  of  Joseph  Chapman,  upon  a  certificate  granted  by 
the  commissioners  on  tlie  Sd  of  December. 

On  the  11th  of  January,  the  bankrupt  obtained  a  rule  to  show 
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cause  why  Ockford's  ca.  sa.  should  not  be  set  aside  and  the  bank- 
rupt discharged,  and  also  a  similar  rule  as  regarded  Chapman. 

On  the  15th  of  January  an  order  made  by  Mr.  Justice  Wight- 
man  to  charge  the  bankrupt  in  execution  at  the  suit  of  A.  M. 
Bateman  and  H.  Bateman  for  certain  moneys,  was  lodged  with  the 
keeper  of  the  Queen's  prison,  in  whose  custody  the  bankrupt  then 
was.  This  order  was  obtained  on  a  certificate  granted  by  the 
commissioner  shortly  before  the  15th  of  January,  and  long 

*  after  the  time  to  which  the  bankrupt's  examination  had  *  614 
been  adjourned. 

On  the  17th  of  January  the  rules  obtained  by  the  bankrupt 
came  on  to  be  argued  in  the  Court  of  Exchequer.  The  Court  set 
aside  Ockford's  ca.  sa.y  and  ordered  that  the  bankrupt  should 
be  discharged  from  custody  under  it  and  under  Chapman's  de- 
tainer, (a) 

On  the  21st  of  January  an  application  to  the  Court  of  Queen's 
Bench  to  discharge  the  bankrupt  from  custody  under  the  Bate- 
mau's  detainer  came  on  to  be  heard,  and  on  the  26th  was  re- 
fused, (ft) 

On  the  80th  of  January  the  bankrupt  moved  before  the  Lord 
Chancellor  for  a  writ  of  habeas  corpus  to  bring  him  up,  that  he 
might  be  discharged  out  of  custody,  and  the  writ  was  granted. 

On  the  8th  of  February  the  bankrupt  was  brought  up  under  the 
writ,  and  applied  for  his  discharge. 

Mr.  Gray  J  in  support  of  the  application.  —  The  first  proposition 
I  have  to  support  is,  that  the  original  arrest  was  illegal.  By  the 
old  Bankrupt  Act,  5  Geo.  2,  c.  30,  §  5,  the  bankrupt  was  protected 
up  to  the  last  adjourned  examination.  The  question  arose  whether 
this  statute  gave  protection  when  the  examination  was  adjourned 
sine  die,  and  it  was  decided  that  it  did  not.  Hz  parU  Woods,  (c) 
The  provisions  of  6  Geo.  4,  c.  16,  §§  117, 118,  are  not  materially 
different,  and  Ex  parte  Leigh  (d)  is  in  point,  as  showing  that  the 
statute  itself,  and   not  the  indorsement  of  the  petition, 

*  gives  protection  till  the  adjourned  examination.    The  case   *  615 
now  depends  on  the  provisions  of  the  Bankrupt  Law  Con- 
solidation Act  12  &  13  Vict.  c.  106,  §§  105,  112, 113.     Ex  parte 

(a)  Ockford  t;.  Freston,  6  H.  &  N.  466.  (c)   1  Gl.  &  J.  75. 

(&)  Bateman  v.  Freston,  9  W.  R.  Sll.  (d)  1  Gl.  &  J.  264. 
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Leigh^  (a)  Price^s  Case^  (6)  Ez parte  Woods^  (<?)  and  Re  Dalton^  (<f) 
all  show  that  the  bankrupt  was  entitled  to  protection,  and  that 
this  was  not  a  good  arrest. 

Secondly.  I  contend  that,  if  the  original  arrest  was  not  good, 
the  bankrupt  cannot  lawfully  be  kept  in  custody  under  the  subse- 
quent detainers.  It  was  said  in  the  Queen's  Bench,  that  the 
illegality  of  the  arrest  lay  with  the  judgment  creditors,  not  with 
the  sheriff,  for  that  the  writ  was  good  on  the  face  of  it ;  and  so 
the  sheriff  was  in  no  default  for  executing  it.  That  does  not 
make  the  arrest  legal ;  if  there  be  illegality  in  the  writ,  though 
good  on  the  face  of  it,  there  is  a  right  to  discharge,  though  the 
sheriff  has  not  acted  illegally ;  and  an  action  for  false  imprison- 
ment will  lie  against  the  person  who  sued  out  the  writ.  When  the 
sheriff  arrests  on  all  writs  in  his  hands,  if  one  of  the  writs  is  bad 
and  another  good  and  the  sheriff  acts  regularly,  the  arrest  is  good 
by  vii-tue  of  the  good  writ ;  but  if  he  acts  illegally,  as  for  instance 
by  breaking  open  a  door,  the  arrest  is  void,  and  he  is  liable  to  an 
action.  In  Barratt  v.  Price^  (e)  the  arrest  was  void  by  reason  of 
the  illegal  act  of  the  sheriff;  it  was  not  a  case  relating  to  detainer. 
In  Hooper  v.  Lane^  (^)  one  of  the  writs  was  bad  on  the  face  of  it, 
and  the  sheriff  having  arrested  on  the  bad  writ  alone,  the  arrest 
was  held  bad,  though  he  had  good  writs  in  his  possession ;  and  a 

detainer  on  the  good  writ  was  also  held  void.    Here  we 
♦616    begin  with  an  illegal  arrest;    and  I  *  contend  that  the 

prisoner  is  entitled  to  be  discharged  from  all  subsequent 
detainers.     Viner's  Abridgment.  (K) 

\Mr.  Coleridge.  —  I  admit  that  he  is  entitled  to  be  discharged 
from  all  detainers  which  are  lodged  durante  priviligio.'] 

I  contend  that  he  is  entitled  to  be  discharged  from  all  detainers 
lodged  during  the  custody  arising  from  the  illegal  arrest.  Ex 
parte  WiUon^  (i)  Ex  parte  Hawkin^s,  (A)  Ex  part^e  King,  (/) 
Sidgier  v.  Birch,  (?n)  Ogle^s  Case  (n)  Ex  parte  Ross,  (o)  Spence  v. 

(a)  1  Gl.  &  J.  264.  (0   1  Atk.  162. 

lb)  8  Vea.  &  Bea.  23.  (A:)  4  Ves.  691. 

(c)  1  GL  &  J.  76.  (0   7  Vea.  312. 

(d)  1  Bal.  &  B.  130.  (m)  9  Yes.  69. 
(«)  9Bing.466.  (n)  11  Yes.  556. 
(g)  6  H.  L.  Ca«.  443.  (o)  1  Rou.  260. 
(A)  Tit.  "Pukrilege,"  B.  26. 
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Stuart,  (a)  In  Barclay  v.  Faber,  (b)  a  distinction  was  taken, 
which  is  disapproved  of  in  Ex  parte  Moore,  (<?)  In  Barrack  v. 
Newton,  (d)  the  arrest  was  held  good  substantially  on  the  ground 
that  the  sheriff  arrested  on  all  the  writs,  there  being  a  good  one 
among  them,  and  the  sheriff  having  acted  regularly ;  whereas,  in 
Barratt  v.  Price,  the  sheriff  had  been  guilty  of  irregularity,  and 
the  distinction  was  taken  as  to  detainers.  The  opinions  of  the 
text  writers  are  in  my  favour.  Chitty,  Arch.  Prac,  (e)  Archbold's 
Bankruptcy  Law,  by  Plather,  (^)  Mont,  and  Ayrt.  (A)  The  Court 
of  Queen's  Bench  thought  it  was  a  hardship  on  creditors  that  the 
privilege  of  the  debtor  should  be  prolonged  in  this  way ;  but  the 
authorities  to  which  I  have  referred  show,  as  I  submit,  that  where 
the  arrest  is  invalid  there  cannot  be  any  valid  detainer. 

Mr.  Coleridge,  for  the  detaining  creditors.  —  I  contend, 
in  the  first  place,  that  the  bankrupt  was  *not  privileged  *617 
from  arrest  under  the  112th  section;  and,  in  the  next 
place,  that,  if  the  privilege  ever  existed,  the  detainers,  being 
lodged  after  the  period  at  which  the  protection  indisputably  had 
expired,  were  perfectly  good,  though,  had  they  been  lodged  while 
the  privilege  continued,  they  would  have  been  void.  The  authori- 
ties cited  are  cases  occurring  under  a  different  state  of  the  law. 
They  turn  upon  5  Geo.  2,  c.  80,  §  5,  and  6  Geo.  4,  c.  16,  §§  117, 
118.  Under  these  statutes,  all  procedure  was  under  a  summons 
from  the  commissioner ;  and  any  attempt  to  arrest  the  bankrupt 
was  a  breach  of  the  privileges  of  the  Court,  and  was  to  be  repressed 
with  a  high  hand,  as  a  contempt  of  Court.  The  Court  had  a 
right  to  the  attendance  of  the  bankrupt,  and  the  privilege  was 
grounded  on  that.  The  Bankrupt  Law  Consolidation  Act,  12  & 
13  Vict.  c.  106,  §  112,  proceeds  on  quite  a  different  principle,  and 
introduces,  ^*  as  the  Court  shall  by  indorsement  appoint."  It  thus 
gives  the  commissioner  power  to  refuse  protection,  and  here  the 
commissioner  has  refused  it.  Ex  parte  Stanton,  (i)  Re  Cow- 
gill.  (Jc)  These  cases  show  that  the  jurisdiction  of  the  commis- 
sioner to  refuse  protection  is  not  limited  by  the  256th  section. 

(a)  8  East,  89.  (jg)  Page  374. 

(h)  2  B.  &  Aid.  743.  (A)  Book  7,  p.  442  (2d  edit.). 


(c)  Buck,  621.  (0    1  De  G.,  M.  &  G.  224. 

(d)  1  Q.  B.  625.  (k)  20  L.  J.,  Q.  B.  300. 


(0  Vol.  1,  p.  742. 
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The  word  "  further,"  in  sects.  256,  257,  can  hardly  be  explained, 
except  by  supposing  the  commissioner  to  have  a  discretion.  On 
the  ground,  therefore,  that  the  commissioner  had  jurisdiction  to 
decide  whether  the  bankrupt  should  have  protection,  and  exercised 
it  by  deciding  that  he  should  not,  I  contend  that  the  arrest  was 
legal. 

But  suppose  the  arrest  illegal ;  I  admit  that,  in  that  case,  if  the 

privilege  continued,  all  detainers  during  its  continuance  would  be 

void ;  and  so,  if  there  were  an  absolute  personal  privilege 

♦  618    like  that  of  a  member  of  *  Parliament.    But  hel^  there  is 

no  general  privilege,  the  privilege  of  a  bankrupt  being  only 
particular.  TidcCs  Practice^  (jol)  Anderson  v.  Hampton^  (h)  Kenyon 
V.  Levi  Solomon,  (jd)  The  privilege  is  that  the  bankrupt's  personal 
freedom  is  not  to  be  interfered  with,  so  as  to  disturb  the  proceed- 
ings in  bankruptcy. 

[The  Lord  Chancellor.  —  Is  it  not  the  policy  of  the  bank- 
ruptcy law  to  protect  him  completely  during  the  proceedings,  so 
that  he  may  prepare  for  his  final  examination  ?] 

The  reason  for  the  privilege  ceases  when  the  Court  of  Bank- 
ruptcy thinks  the  privilege  may  be  dispensed  with.  Chrace  v. 
Bishop,  (d)  The  cases  cited  on  the  other  side  do  not  go  far 
enough  to  support  the  application.  In  Ex  parte  Hawkins^  the 
detainer  came  in  before  the  bankrupt's  discharge,  he  having  been 
arrested  in  returning  from  the  Court:  the  privilege  there  con- 
tinued till  he  got  back.  In  Ex  parte  King,  («)  the  arrest  was 
made  during  attendance  on  the  Court,  and  the  case  was  put  by 
Lord  Eldon  on  the  ground  of  contempt  of  Court.  Ogle^s  Case  {g) 
was  a  clear  case.  In  Arding  v.  Flower,  (Ji)  the  case  of  a  bankrupt 
is  put  on  the  same  ground  as  that  of  a  witness  attending  a  Court. 
He  must  be  protected,  that  the  course  of  the  administration  of 
justice  may  not  be  interfered  with.  Ex  parte  Johnson,  {%)  goes  on 
the  ground,  that  it  is  a  contempt  of  Court  to  arrest  the  bankrupt 
while  the  Court  requires  his  attendance.    In  Ex  parte  Ross,  (Jc) 

(a)  Page  201  (9th  cd.).  {g)  H  Ves.  656. 

(6)  1  B.  &  Aid.  308.  {h)  8  T.  R.  684. 

(c)  1  Cowp.  166.  (0    14  Ves.  86. 

(d)  11  Exch.  424.  (k)  1  Rose,  260. 
(0  7  Ves.  812. 
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the  privilege  is  rested  on  the  ground  on  which  I  put  it.  Ex  parte 
Leigh  (a)  is  explained  in  the  same  way.  In  Ex  parte  Weighty  (6)  a 
detainer  was  held  good,  on  grounds  similar  to  those  now 
urged.  *One  observation  applies  to  all  the  cases  cited  *619 
against  us,  that  the  detainers  were  lodged  while  the  bank- 
rupt was  still  cloaked  with  the  privilege.  Here  the  privilege  had 
ceased.  The  statutory  protection  ended  on  the  3d  of  December, 
and  no  protection  had  been  granted  by  the  commissioner ;  so,  if 
there  had  been  original  arrests,  instead  of  detainers,  they  would 
have  been  good.  There  is  no  case  deciding  that,  where  an  original 
arrest  would  have  been  good,  a  detainer  is  bad  because  the  bank- 
rupt has  already  been  illegally  arrested.  The  first  writ  was  good 
in  itself,  the  sheriff  was  in  no  default ;  and  then  while  the  bank- 
rupt is  in  custody  detainers  are  lodged,  which,  if  original,  would 
have  been  good. 

[The  Lord  Chancellor,  —  Does  not  the  privilege  continue  till 
the  Bankrupt  is  discharged  from  the  illegal  arrest  ?] 

I  submit  not.  In  EggingUm^s  Oase^  (<?)  a  person  was  arrested 
on  Sunday ;  while  he  was  in  custody,  another  warrant  was  lodged 
under  the  same  conviction,  and  then  another  under  a  different  con- 
viction. The  second  detainer  was  held  good ;  and  the  judgment  of 
Mr.  Justice  Wiqhtman  is  very  much  in  point  in  the  present  case. 
The  distinction  is  recognized  throughout,  that  where  the  sheriff 
has  done  wrong  in  the  arrest,  the  detainers  are  all  bad ;  but  where 
he  has  done  no  wrong,  they  may  be  good. 

[The  Lord  Chancellor.  —  If  the  arrest  is  illegal,  what  differ- 
ence can  it  make,  whether  the  sheriff  or  the  creditor  is  the  party 
to  blame  ?] 

The  distinction  is  recognized  and  supported  by  authority  :  Arch- 
bold's  Practice,  (d)  Barratt  v.  Price,  (c)  Robinson  v.  Yewens.  (^) 
These  cases  were  examined  in  Hooper  v.  Lane,  (A)  which  clearly 
recognized  the  distinction. 

(a)  1  Gl.  &  J.  264.  {«)  9  Bing.  666. 

(6)  2  Gl.  &  J.  202.  ig)  6  M.  &  W.  149. 


(c)  2  El.  &  Bl.  717.  (h)  6  H.  L.  Gas.  443. 

id)  Page  723. 
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♦  620        *  The  Lord  Chancellor,  at  the  close  of  the  argument  for 

the  detaining  creditors,  said,  that  a  reply  would  not  be  re- 
quired on  the  question  whether  the  original  arrest  was  illegal. 

Mr,  G-ray^  in  reply.  —  I  contend  that  while  the  bankrupt  was 
in  custody  under  an  illegal  arrest,  he  could  not  be  detained. 

[The  Lord  Chancellor.  —  On  what  authority  do  you  rely  ?  In 
most  of  your  cases  there  was  a  continuing  privilege.] 

In  Ez  parte  Moore  (a). there  was  no  privilege  at  all;  the  ille- 
gality of  the  arrest  arose  from  the  fact  of  its  being  made  on  behalf 
of  a  creditor  who  had  proved.  Here  it  is  said  the  privilege  is  gone, 
but  that  cannot  put  the  bankrupt  in  a  worse  position  than  a  person 
who  never  had  any  privilege.  That  case  must  go  on  the  principle 
that  a  right  to  be  discharged  when  it  has  once  accrued  cannot  be 
taken  away  by  detainer.  In  Ex  parte  Rossy  (6)  it  is  said,  that  the 
arrest  alone  gives  efficacj  to  the  detainer.  If  then  the  arrest  be 
bad,  the  detainer  must  fall  with  it.  Barratt  v.  Price  and  Hooper 
V.  Lane  were  not  cases  of  detainer,  the  question  was,  whether 
there  was  a  good  arrest.  Eggington^B  Case  (c)  went  on  the  ground 
that  the  prisoner  had  ceased  to  be  in  the  custody  of  the  sheriff, 
and  was  in  an  entirely  different  custody  before  the  detainer  which 
was  held  was  lodged.  In  Mobinson  v.  Yewens^  (i)  Sloman  filled 
two  characters,  and  the  Court  treated  him  as  being  a  stranger  to 
the  sheriff  quoad  the  first  custody.  The  question  was,  whether 
there  was  a  good  arrest,  and  this  was  the  sole  question  in  all 

the  cases  cited  against  me,  except  Barclay  v.  Faier,  (e)  and 
*  621    *  the  conclusion  come  to  in  that  case  was  disapproved  of 

by  Lord  Eldon  in  Ex  parte  Moore,  (a) 

Judgment  reserved. 

February  13. 

The  Lord  Chancellor.  —  If  upon  this  application  we  should 
decide  in  favour  of  the  bankrupt,  there  can  be  no  doubt  that  he 
might  again  be  arrested  lawfully,  after  he  has  once  fully  recovered 

(a)  Buck,  621.  (d)  5M.&  W.  149. 

(6)  1  Rose,  260.  («)  2  B.  &  Aid.  748. 

(c)  2  EL  &  BL  717. 
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his  liberty ;  and  he  may  entertain  the  fraudulent  purpose  Imputed 
to  him  of  absconding  from  his  creditors :  but  we  are  bound  to 
inquire  whether  his  present  imprisonment  is  lawful,  and,  if  it  is 
not,  to  order  him  to  be  discharged. 

The  first  question  which  arises  is,  whether  he  was  lawfully 
arrested  on  the  Ist  of  December,  1860,  under  the  Ba.  certificate 
granted  by  the  Commissioner  on  the  29th  of  November,  although 
the  time  for  his  last  examination  had  been  regularly  adjourned 
from  the  2d  of  October  to  the  3d  of  December.  If  this  arrest  was 
lawful,  no  objection  can  be  made  to  his  subsequent  detention. 

On  this  question  fortunately  there  is  no  difference  of  opinion  in 
the  Superior  Courts,  and  I  think  that  no  reasonable  doubt  can  be 
entertained  that  the  imprisonment  was  unlawful,  notwithstanding 
that  it  is  said  to  have  been  according  to  the  practice  of  the  Com- 
missioners of  Bankrupts.  By  section  112  of  12  &  13  Vict.  c.  106, 
it  is  enacted,  that  "the  bankrupt 'shall  be  free  from  arrest  or 
imprisonment  by  any  creditor,  in  coming  to  surrender, 
*  during  the  time  by  this  Act  limited  for  such  surrender,  *  622 
and  for  such  further  time  as  shall  be  allowed  him  for  finish- 
ing his  examination."  It  is  discretionary  in  the  commissioner  to 
enlarge  the  time  for  finishing  the  examination,  but  during  any 
enlarged  time  given  for  this  purpose,  the  bankrupt  is  absolutely 
privileged  from  arrest  by  a  creditor :  that  he  may  prepare  for  his 
examination  and  appear  at  the  time  and  place  appointed  for  finish- 
ing it.  After  his  examination  is  finished,  the  commissioner  may 
still  protect  the  bankrupt  for  a  further  time,  until  his  certificate  is 
obtained ;  but  this  is  to  be  by  indorsement  upon  the  summons  at 
the  discretion  of  the  commissioner.  Reliance  was  placed  on  the 
expression  in  section  113,  "  if  the  bankrupt  shall  after  his  sur- 
render, and  while  protected  by  the  Court,  be  so  arrested,"  he  shall 
be  discharged  on  producing  his  protection,  the  inference  being 
that  there  is  no  privilege  frpm  arrest  without  protection  expressly 
given  by  the  Court.  But  the  Act  of  Parliament  draws  a  well- 
marked  distinction  between  the  time  for  the  surrender  and  exami- 
nation, and  the  time  given  after  the  examination  is  finished,  or  the 
examination  is  adjourned  sine  die. 

By  section  257,  which  regulates  the  granting  of  Ba.  certificates 
for  arresting  the  bankrupt,  there  is  no  power  given  to  grant  a  cer- 
tificate pending  the  time  allowed  to  the  bankrupt  for  passing  his 
examination. 
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Therefore,  this  certificate  granted  on  the  29th  of  September, 
pending  the  time  allowed  to  the  bankrupt  to  finish  his  examination, 
was  granted  without  authority,  arfd  the  arrest  under  it  on  the  1st 
of  December  was  unlawful. 

Mr.  Coleridge,  in  his   able  argument,   cited    StantorCs 

*  623    Case  as  an  authority  in  his  favour ;  but  when  the  report*  of 

that  case  is  examined,  it  will  be  found  that  the  certificate 
was  not  granted  until  the  last  examination  had  been  adjourned 
Bine  die,  when  the  privilege  from  arrest  had  expired. 

Assuming  the  arrest  on  the  1st  of  December  in  the  present  case 
to  have  been  unlawful,  we  come  to  the  question  on  which  the 
Court  of  Queen's  Bench  and  the  Court  of  Exchequer  have  deliber- 
ately differed :  "  Whether,  while  the  bankrupt  was  illegally  impri- 
soned under  this  arrest,  he  could  be  lawfully  detained  under  Ba. 
certificates  granted  to  other  creditors  after  the  3d  of  December, 
when  the  time  for  finishing  his  examination  had  expired." 

I  must  say,  that  both  on  principle  and  authority  the  judgment  of 
the  Court  of  Exchequer  seems  to  me  to  be  preferable. 

Here  is  a  personal  privilege  —  an  immunity  from  arrest  —  given 
by  Act  of  Parliament  during  a  specified  time,  for  a  specified  pur- 
pose ;  and  it  is  of  the  highest  importance  to  the  pecuniary  interests 
and  to  the  character  of  the  individual  privileged  that  this  privilege 
should  be  respected.  When  he  is  beginning  to  examine  his  books 
in  his  counting-house,  and  preparing  to  show  that,  not  by  dis- 
honesty or  extravagance,  but  by  unforeseen  events,  over  which  he 
had  no  control,  he  has  been  unable  to  fulfil  his  commercial  engage- 
ments, —  hoping  to  be  able  at  the  time  and  place  appointed  by  the 
Court  for  his  examination  to  make  this  apparent, — he  is  illegally 
arrested,  cast  into  prison  and  detained  there,  under  colour  of  a 
capias  ad  satisfaciendum,  till  the  time  for  passing  his  last  examina- 
tion has  expired,  ought  it  to  be  permitted  that  this  imprisonment 
shall  be  indefinitely  continued  by  virtue  of  a  certificate  sub- 

*  624    sequently  obtained  by  other,  creditors,*  —  perhaps  on  the 

ground  that  he  did  not  duly  appear  to  pass  his  last  exami- 
nation ? 

Mr,  Coleridge  truly  urged,  that  the  time  of  privilege  expressly 
given  to  the  bankrupt  for  bis  last  examination  had  expired  before 
the  writ  of  ca.  sa.  under  the  subsequent  certificates  had  been 
lodged  by  way  of  detainer ;  but  I  must  question  his  proposition 
that  if,  under  process  of  law  illegally  sued  out  and  acted  upon,  a 
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person  is  deprived  of  a  privilege  from  arrest  given  him  by  law  for 
a  certain  period  and  for  a  particular  purpose,  he  may,  without  ever 
having  been  restored  to  liberty,  be  confined  in  prison  for  an  inde- 
finite time,  under  process  sued  out  after  the  expiration  of  the 
period  for  which  he  was  privileged  from  arrest,  —  when,  had  it  not 
been  for  the  illegal  arrest,  probably  this  legal  process  could  not  have 
been  executed.  Take  the  case  which  was  put  during  the  argu- 
ment. A  member  of  the  House  of  Commons  on  the  fortieth  day 
after  the  prorogation  of  Parliament  is  arrested  for  debt  when  he 
has  nearly  reached  his  dwelling-house  in  a  distant  country,  and  he 
is  lodged  in  gaol :  c(^ld  he,  be  lawfully  detained  under  a  ca.  sa. 
sued  out  and  lodged  with  the  gaoler  on  the  forty-first  day  ?  I  can- 
not doubt  that  on  the  first  day  of  the  next  session  of  Parliament  the 
House  of  Commons  would  order  him  to  be  discharged,  and  I  think 
that  meanwhile  a  similar  order  would  be  made  by  a  Court  in 
Westminster  Hall  upon  a  writ  of  habeas  corpus.  It  is  said,  that  if 
the  privileged  person  is  seized  and  detained  by  violence,  without 
colour  of  legal  process  during  the  whole  period  of  privilege,  he 
might  at  the  moment  when  the  period  of  privilege  expires  be  law- 
fully arrested  by  a  creditor  unconnected  with  this  violence.  But 
there  is  evidently  a  wide  distinction  between  an  imprisonment 
without  colour  of  legal  process,  where  resistance  would  certainly 
be  lawful,  and  where  an  action  for  damages  would  certainly 
*  afford  compensation,  and  an  imprisonment  under  colour  of  *  625 
legal  process,  where  the  process  is  legal  ex  facisy  and  could 
operate  as  a  justification  to  the  officer  who  acts  under  it. 

We  are  told  that  it  would  be  a  great  hardship  to  creditors,  if 
they  were  delayed  in  their  remedies  by  the  irregular  proceedings 
of  others,  with  which  they  have  no  connection.  But  we  must  like- 
wise consider  the  hardship  upon  debtors,  if  they  are  to  be  deprived 
of  benefits  to  which  the  legislature  thinks  they  are  in  justice, 
entitled. 

.  The  creditors  are  not  to  suffer  from  the  laches  of  the  debtor  in 
quietly  submitting  to  illegal  imprisonment,  but  no  such  laches  can 
be  here  complained  of. 

The  Judges  in  the  Court  of  Queen's  Bench  seem  to  have  applied 
•an  extraordinary  test  as  to  the  legality  of  the  detainer,  viz.,  whether 
or  not  the  sheriff  was  liable  to  an  action  for  the  first  arrest.  This 
consideration  may  be  very  material  in  an  action  against  the  sheriff 
for  not  arresting,  but  seems  to  me  to  be  wholly  inapplicable  where 
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the  question  is  between  the  creditor  and  the  debtor  as  to  the  legal- 
ity of  a  detainer.  Instead  of  saying  that  the  detainer  must  be  held 
valid  because  no  action  lies  against  the  sheriff,  if  it  be  admitted 
that  the  arrest  was  unlawful,  although  under  process  that  would 
justify  the  sheriff,  I  should  rather  say  that  this  is  an  additional 
reason  for  entitling  the  party  illegally  arrested  to  his  discharge 
under  a  writ  of  habeas  corpus,  because  he  cannot  recover  damages 
by  an  action  against  the  sheriff  for  the  wrong  he  has  sustained. 

I  do  not  think  it  necessary  to  dwell  further  upon  the  au- 

*  626   thorities  in  support  of  the  application,  than  to  observe  *  that 

Lord  Eldon  over  and  over  agaip,  eveii  when  the  process  for 
the  detainer  had  been  sued  out  after  the  time  of  privilege  had 
expired,  held  that,  the  first  arrest  being  unlawful,  the  detainers 
must  be  set  aside  along  with  it. 

The  two  authorities  mainly  relied  upon  in  the  Queen's  Bench 
were  Barratt  v.  Price  and  Hooper  v.  Lane,  but,  with  great  respect, 
they  do  not  appear  to  me  to  apply.  In  Barratt  v.  Price  the  only 
question  was,  whether  the  first  arrest  was  good,  and  it  was  held 
that  the  sheriff  having  illegally  arrested  a  defendant  in  one  action 
he  cannot  detain  him  in  another.  Hooper  v.  Lane  was  an  action 
against  the  sheriff  for  not  arresting  under  a  capias  ad  satisfacien- 
dum, and  here  again  the  question  was,  whether,  there  having  been 
a  detainer,  the  first  arrest  was  good.  In  both  these  actions  it  was 
most  material  to  consider  whether  the  first  arrest  was  good  and 
whether  the  sheriff  was  liable  to  an  action  for  the  first  arrest ;  but 
the  liability  of  the  sheriff  to  an  action  for  the  first  arrest  cannot 
surely  be  the  test  as  to  the  right  of  a  party  to  be  discharged  out  of 
custody,  who  has  been  deprived  of  his  liberty,  in  violation  of  a 
privilege  which  the  law  of  the  land  had  conferred  upon  him. 

EggingtorCs  Case,  (a)  (to  which  I  referred  when  Mr.  Gray  first 
.moved  for  this  writ  of  habeas  corpus),  is  more  closely  in  point,  but 
there  the  privilege  from  arrest  was  not  of  a  personal  nature,  nor 
given  with  a  view  to  the  benefit  of  any  individual  or  class  of  indi- 
viduals, and  it  could  not  be  considered  that  the  first  illegal  arrest 
on  a  Sunday,  could  in  any  way  have  contributed  to  the  liability  of 
Eggington,  to  be  detained  under  the  ca.  sa, 

.     Indeed  it  has  been   argued  here,  that  the   arrest  of  a* 

*  627    *  bankrupt  privileged  from  arrest  is  merely  to  be  considered 

(a)  2  EL  &  Bl.  717. 
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as  a  contempt  of  the  Court  of  Bankruptcy,  but  I  am  of  opinion 
that  it  is  a  violation  of  a  personal  privilege  conferred  upon  him 
by  law,  to  enable  him  to  perform  important  duties  to  his  creditors 
and  to  himself,  and  that  having  been  so  arrested,  if  he  is  not 
guilty  of  laches,  he  is  not  liable  to  be  arrested  or  detained  under 
civil  process  till  he  has  been  once  set  at  liberty  from  the  illegal 
imprisonment. 

I  therefore  think,  that  this  Court  should  now  make  an  order  for 
the  discharge  of  the  bankrupt  as  prayed. 

The  Lord  Justice  Knight  Bruce.  —  The  bankrupt's  last  exami- 
nation began  or  was  continued  but  was  not  finished  on  the  6th  of 
November  last,  when  the  learned  commissioner  adjourned  it,  not 
sine  die^  but  to  the  8d  of  December  following,  nor  by  any  judg- 
ment, or  adjudication,  or  memorandum,  or  certificate  of  the 
learned  commissioner  was  the  bankrupt  on  the  6th  or  before  tlie 
29th  of  November  deprived  or  expressed  to  be  deprived  of  protec- 
tion ;  and  he  must  be  taken,  as  I  conceive,  to  have  been  entitled 
to  protection  during  the  whole  interval  between  the  6th  and  the 
29th  of  November,  and  subject  to  the  question  of  the  eflect  of  what 
took  place  on  that  day  until  the  3rd  of  December,  the  time  to 
which  the  last  examination  was  adjourned.  The  bankrupt,  after 
the  adjournment  of  tlie  6th  of  November,  was  not  required,  except 
by  the  terms  of  that  adjournment,  to  appear  nor  appeared  before 
the  learned  commissioner,  and  having  on  the  1st  of  December  been 
arrested  by  the  sherifi'on  a  writ  of  execution,  issued  as  by  force  of  a 
certificate  against  him,  which,  as  under  the  257th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  was  granted  and 
signed  by  the  learned  commissioner  on  the  *  29th  of  Novem-  ♦  628 
her  (without  having,  after  the  adjournment  of  the  6th  Novem- 
ber, heard  or  summoned  him),  the  bankrupt  has  ever  since  that 
arrest  continually  been  imprisoned  under  it.  %  think  that  the 
certificate  was  not,  and  that  therefore  the  writ  of  execution  was 
not  authorized  by  law  in  the  circumstances  that  I  have  mentioned. 
But  the  bankrupt  did  not  attend  on  the  8rd  of  December  accord- 
ing to  the  adjournment,  and  there  have  been  at  least  two  certifi- 
cates against  him,  as  under  the  257th  section  granted  and  signed 
by  the  learned  commissioner  since  that  day,  and  writs  and 
detainers  under  them  have  been  issued  and  lodged  against  him 
upon  those  certificates.    The  arrest,  however,  and  his  imprison- 
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ment  under  and  by  means  of  it,  which  has  been  continued  ever 
since  the  time  when  on  the  first  of  December  it  took  place,  disabled 
him  from  attending  on  the  3d  of  December  to  have  his  examina- 
tion proceeded  with,  and  it  appears  to  me  that  the  imprisonment 
was  so  occasioned  and  has  been  of  such  a  kind,  as  to  render  each 
of  the  detainers  of  no  effect,  and  that  the  bankrupt  is  entitled  to 
be  discharged. 

The  Lord  Justice  Turner  concurred. 


♦  629    •  Ex  parte    JOSEPH .  NEALE    M'KENNA,    ARTHUR 
GEORGE    CHAPMAN,    WILLIAM  HINCKES  COX, 
and  CHARLES  LEE. 

In  the  Matter  of  THOMAS  LAURENCE  and  WILLIAM  MOR- 
TIMORE,  Bankrupts. 

Case  of  THE  CITY  BANK. 

1861.    January  81.    February  8,  13.    Before  the  Lord  Chancellor  Lord  Camp- 
BKLL  and  the  Lords  Justices. 

A  partner  continued  with  the  bankers  of  his  firm,  who  were  also  his  private 
bankers,  a  deposit  of  the  certificates  of  some  raUway  shares  which  he  had 
originally  purchased  in  his  own  name,  with  a  memorandum  to  the  effect  that 
the  object  of  the  deposit  was  to  secure  sums  of  money  due  on  promissory 
notes  of  the  partner  discounted  by  the  bankers,  and  any  future  sums  in 
which  he  might  become  indebted  to  them.  The  firm,  as  between  themselyes 
and  the  partner,  had  previously  to  the  date  of  the  memorandum  adopted  the 
purchase  of  the  shares.  The  moneys  raised  by  the  discounts  were  employed 
for  the  purposes  |f  the  firm,  who  made  to  the  bankers  payments  on  account 
of  the  money  due  on  the  promissory  notes.  On  the  firm  becoming  bankrupts, 
with  a  large  balance  due  from  them  on  their  partnership  account  with  the 
bankers,  and  a  smaller  balance  due  from  the  partner  on  his  separate  account : 
Held,  that  neither  the  above  state  of  circumstances,  nor  the  general  lien  of 
the  bankers,  entitled  them  to  hold  the  shares  as  a  security  for  the  balance 
due  from  the  firm. 

This  was  the  appeal  of  the  assignees  of  the  above  bankrupts 
from  a  decision  of  Mr.  Commissioner  Holbotd,  holding  that  the 
City  Bank,  who  were  the  respondents,  were  entitled  to  a  charge 
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or  lien  on  certain  railway  shares  for  the  whole  amount  due  to  the 
respondents  from  the  bankrupts  on  their  joint  account,  the  appel- 
lants submitting  that,  by  the  terms  of  the  contract  for  security,  it 
was  confined  to  the  amount  due  from  the  bankrupt  William  Morti- 
more  separately. 

The  bankrupts  Thomas  Laurence  and  William  Mortimore  car- 
ried on  business  in  London  as  leather  dealers,  in  partnership, 
under  the  style  of  Streatfield,  Laurence,  &  Co.  On  the  25th  April, 
1856,  1000  shares  in  the  Staines,  Wokingham,  and  Woking  Bail- 
way  Company  were  standing  in  the  names  of  Sir  Robert  Walter 
Carden  and  Peter  Bell,  two  of  the  directors  of  the  City  Bank, 
by  way  of  mortgage  to  secure  money  due  to  the  bank 
*  from  a  customer,  with  a  power  of  sale.  On  the  6th  of  *  630 
April,  1857,  Wiiliam  Mortimore  agreed  to  purchase  the 
shares  from  the  bank  on  the  terms  expressed  in  the  following 
memorandum :  — 

"  I  agree  to  take  the  1000  shares  in  the  Staines,  Wokingham, 
and  Woking  Railway  Company  which  have  been  placed  in  your 
hands  as  collateral  security  for  an  advance  by  one  of  your  custom- 
ers at  the  price  of  101.  per  share,  provided  you  are  willing  to  take 
payment  as  follows,  viz.,  I  propose  to  leave  the  above  with  you  as 
they  now  stand  in  the  names  of  your  trustees,  and  also  certificates 
for  150  shares  which  I  have  standing  in  my  own  name,  and  which 
I  will  transfer  to  you  if  called  upon  to  do  so,  making  in  all  1150 
shares,  representing  at  lOZ.  per  share  11,500Z.,  which  I  lodge  with 
you  as  collateral  security  for  the  due  repayment  of  my  acceptance 
now  given  to  you  at  four  months'  date  for  three-fourths  of  the 
whole  amount  viz £8,625    0    0 

"  In  respect  of  which,  after  allowing  your  discount 
thereon  to  the  amount  of 191  19    9 

"  I  take  credit  in  the  sum  of 8,433    0    3 

''  And  now  hand  you  a  check  for 1,566  19    9 

"  thus  completing  the  payment  of    ...     .    £10,000    0    0 

"  W.  Mortimore." 

On  the  8th  August,  1857,  William  Mortimore  signed  and 
addressed  to  the  manager  of  the  City  Bank  another  letter,  which 

was  as  follows :  — 
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"  With  reference  to  my  letter  to  your  bank  dated  the  6th  April 

1857,  as  annexed,  I  beg  to  say  that  having  agreed  to  take  of  you  a 

further  number  100  shares  in  the  Staines,  Wokingham,  and 

*  631   Woking  Railway  Company  *  on  similar  terms  to  those  on 

which  I  took  the  1000  shares  mentioned  in  my  above-noted 
letter,  I  now  deposit  the  shares  standing  in  the  name  of  your 
trustees,  and  150  in  my  own  name,  together  1250  in  number,  with 
your  bank,  as  collateral  security  for  the  due  payment  of  my  prom- 
issory note  for  9000Z.  maturing  the  11th  December,  which  has  this 
day  been  discounted  by  you ;  and  in  the  event  of  my  failing  duly 
to  pay  such  note  at  maturity,  I  authorize  you  forthwith,  or  at  any 
time  afterwards,  to  realize  such  shares,  or  any  part  thereof,  and  I 
engage  to  pay  you  the  amount  of  any  deficiency  which  may  result 
to  you  therefrom. 

"  W.  MORTIMORB." 

On  the  8th  November,  1858,  3400?..  part  of  the 'sum  of  9000?. 
secured  by  the  promissory  note  mentioned  in  the  last  memorandum 
had  been  paid  off  by  weekly  instalments  of  lOOL  each,  which  had 
in  the  separate  account  of  William  Mortimore  with  the  bank  been 
carried  to  his  credit  in  an  account  called  the  deposit  account  of 
William  Mortimore. 

On  the  same  day  he  sent  to  the  bank  the  following  letter  or 
memorandum :  — 

"  Please  to  receive  herewith  my  check  for  4280?.  for  payment  in 
full  of  214  preference  shares  in  the  Staines,  Wokingham,  and 
Woking  Railway  Company ;  and  in  consideration  of  your  discount- 
ing my  promissory  note  for  1000/.  due  on  the  11th  February,  1859, 
I  hereby  engage  to  deposit  the  certificates  for  the  above  shares 
with  you,  and  to  make  a  transfer  of  the  same  into  the  names  of 
two  of  your  trustees,  such  certificates  together  with  the  securities 
described  at  the  back  hereof  to  be  held  by  you  as  collateral  secu- 
rity for  the  aforesaid  promissory  note,  or  for  any  other  sum  or 
sums  of  money  in  which  I  am  now  or  may  hereafter  become 

*  632   indebted  to  *  you ;  and  you  are  hereby  fully  empowered  to 

sell  the  before-mentioned  securities  should  the  above  prom- 
issory note  or  any  other  advance  not  be  regularly  paid  at  maturity. 

"W.   MOBTIMORB." 
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On  the  11th  October,  1859,  he  addressed  the  following  letter  to 
the  manager  of  tlie  bank :  — 

"  Please  to  discount  my  promissory  note  for  6000/.  due  the 
14th  January,  1860,  and  hold  certificates  for  1100  ordinary  shares, 
and  214  preference  shares  transferred  to  your  trustees  Sir  Robert 
Walter  Garden  and  Peter  Bell,  Esq.,  as  collateral  security  for  the 
same  or  for  any  sum  or  sums  of  money  in  which  I  may  now  be 
or  may  hereafter  become  indebted  to  you. 

"  W.  MORTIMOBE." 

On  the  31st  July,  1860,  Thomas  Laurence  and  William  Morti- 
more  were  adjudged  bankrupts.  At  the  date  of  the  adjudication 
there  was  owing  to  the  City  Bank  from  William  Mortimore  6100Z., 
and  from  the  firm  above  45,000/. 

The  grounds  on  which  the  commissioner  held  that  the  above 
securities,  notwithstanding  the  form  in  which  they  were  expressed,- 
applied  or  extended  to  the  latter  balance,  were,  that,  upon  the  evi- 
dence, the  firm  appeared  to  have  adopted  the  purchase  of  the  rail- 
way shares  before  the  date  of  the  memorandum  of  deposit,  and  to 
have  paid  the  purchase-money  for  them,  and  that  the.  moneys 
borrowed  on  the  promissory  notes  and  all  the  advances  made  on 
the  security  of  the  shares  were  in  truth  applied  to  the  use  of  the 
firm,  Mortimore  being  in  fact  merely  the  agent  of  the  firm  in  the 
dealings  in  question,  so  that  the  words  ^^  any  other  sums  of  money 
in  which  I  am  or  may  hereafter  become  indebted  "  must 
*  mean  moneys  of  the  same  kind  as  those  specified,  viz.,  *  638 
moneys  advanced  for  the  benefit  of  the  firm,  and  the  com- 
missioner considered  the  case  as  coming  within  the  authority  of 
Chuck  V.  Freen,  (a)  The  application  upon  which  the  order  under 
appeal  was  made  was  a  petition  of  the  City  Bank  to  the  Court  of 
Bankruptcy  for  the  usual  equitable  mortgagee's  order,  and  the 
order  under  appeal  declared  that  the  shares  were  a  security  for  the 
balance  due  to  the  bank  from  the  firm. 

Mr,  Bacon  and  Mr.  Dt  Gexj  for  the  appellants.  —  The  extent  of 
the  security  is  by  the  terms  of  the  memoranda  clearly  confined  to 
Mortimore's  separate  debt.     The  bank  never  contracted  for  any 

(a)  1  Moo.  &  M.  269. 
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security  for  the  debt  due  from  the  firm,  and  there  is  no  ground 
for  giving  them  such  security.  In  Chuck  v.  Freen  (a)  the  mem- 
orandum referred  to  the  dealings  in  respect  of  which  the  security 
was  requested,  and  those  dealings  had  been  exclusively  with  the 
firm.  Although  the  moneys  specified  in  the  memorandum  may 
have  been  applied  to  the  use  of  tlie  firm  in  the  present  case,  that 
circumstance  would  not  make  the  firm  debtors  to  the  bank  in 
respect  of  the  advances,  they  having  been  made  on  the  credit  of 
the  separate  promissory  notes. 

They  also  referred  to  Ex  parte  Freen^  (6)  Siffkin  v.  Walker,  (c) 
Fx  parte  Emly,  (d)  Emly  v.  Lye.  (e) 

Mr.  Selwyn  and  Mr.  Watkin  Williami,  for  the  respondents. — 

It  is  uimecessary  to  go  into  the  transactions  prior  to  that  of  the 

8th  November,  1858.     At  that  time  the  shares  belonged  to 

*  634    the  firm,  and  Mortimore  had  no  *  authority  to  pledge  them 

for  his  separate  debt.  The  case  of  the  appellants  is,  that 
Mortimore  committed  a  fraud  on  his  partner,  and  that  they  who 
claim  under  him  can  take  advantage  of  the  fraud.  All  that  Mor- 
timore could  properly  do  was  to  pledge  the  shares  ,to  secure  the 
debt  due  from  the  firm,  and  having  regard  to  this  fact,  and  to  the 
fact  of  the  moneys  mentioned  in  the  memoranda  having  been  ad- 
vanced for  the  use  of  the  firm,  the  true  construction  of  the  general 
words  is  to  apply  them  to  the  balance  due  from  the  firm.  Morti- 
more was  acting  as  the  agent  of  the  firm,  and  whether  the  respon- 
dents knew  that  at  the  time  is  immaterial,  as  a  person  dealing  with 
an  agent  may  adopt  the  true  instead  of  the  apparent  contract  if  he 
think  fit.  The  cases  are  collected  in  Lindley  on  Partnership,  (jg) 
who  draws  from  them  this  conclusion :  "  If,  therefore,  one  partner 
enters  into  a  contract  care  must  be  taken  in  determining  whether 
the  contract  is  confined  to  him  or  extends  to  him  and  his  copart- 
ners, not  to  place  too  much  reliance  upon  the  terms  of  the  con- 
tract. For  supposing  a  contract  to  be  entered  into  by  one  partner 
in  his  own  name  only,  still,  if  in  fact  he  was  acting  as  the  agent 
of  the  firm,  his  copartners  will  be  in  the  position  of  undisclosed 
prmcipals,  and  they  will  therefore  be  liable  to  be  sued  on  the  con- 
Co)  1  Moo.  &  M.  259.  (d)  1  Rose,  61. 
(6)  2  Gl.  &  J.  246.  (c)  16  Eaat,  7. 
(c)  2  Camp.  308.  \g)  Page  272. 
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tract,  although  no  allusion  is  made  to  them  in  it."  Chuck  v.  Freen 
goes  beyond  the  present  case,  for  the  deeds  there  related  to  the 
separate  estate  only,  and  yet  were  held  to  be  a  security  for  the 
debt  of  the  firm,  though  the  memorandum  was  framed  in  the  sin- 
gular number  as  here.  But,  independently  of  any  express  contract, 
the  City  Bank  were  the  bankers  of  the  firm,  and  in  that  character 
held  in  their  hands  the  certificates  of  the  shares  which  belonged 
to  the  firm,  so  that  they  had  a  general  lien  on  the  shares  for  the 
balance  due  from  the  firm. 

*  They  referred  to  Beckham  v.  Drake,  (a)  Bottomley  v.    *  636 
Nuttall^  (6)    Qarrett  v.  Handley,  (c)   IJiompson  v.  Daven- 
port, (c?) 

Mr.  De  Q-ex,  in  reply. 
Judgment  reserved. 

February  13. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  order 
appealed  against,  in  as  far  as  it  declares  that  the  ^'  City  Bank  is 
entitled  to  hold  and  retain  the  shares  mentioned  in  the  two  memo- 
randums dated  8th  November,  1858,  and  11th  October,  1859, 
signed  by  the  bankrupt  Mortimore  as  security  for  any  debt  due  to 
the  City  Bank  from  the  bankrupts  Laurence  &  Mortimore  jointly," 
ought  to  be  reversed.  This  depends  entirely  upon  the  contract 
entered  into  between  the  parties  by  these  memorandums.  In  con- 
struing them,  it  must  be  borne  in  mind  that  the  City  Bank  had  an 
account  with  Laurence  &  Mortimore  jointly,  and  various  trans- 
action with  their  firm,  and  that  the  City  Bank  had  a  separate 
account  with  Mortimore,  and  various  separate  transactions  with 
him  in  purchasing  shares,  and  discounting  bills  of  exchange,  and 
promissory  notes. 

It  is  likewise  material  that  to  the  knowledge  of  the  City  Bank 
the  shares  in  question  were  at  the  time  of  the  deposit  the  separate 
property  of  Mortimore. 

We  are  then  to  say,  from  the  written  documents,  what 
*  was  the  real  intention  of  the  contracting  parties.     Can  it   *  636 

(a)  9  M.  &  W.  79,  and  11  M.  &  W.  316.        (c)  4  B.  &  C.  664. 
(6)  6  C.  B.,  N.  S.  122.  (d)  9  B.  &  C.  78. 
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be  supposed  that  the  City  Bank  believed  that  this  was  a  trans- 
action between  them  and  the  partnership,  or  that  they  ever  gave 
credit  to  the  partnership  in  respect  of  these  shares?  If  there 
had  been  a  separate  debt  due  to  them  from  Mortimore  equal 
to  the  value  of  the  shares,  would  not  the  City  Bank  have  had  a 
lien  on  these  shares  for  the  full  amount  of  the  separate  debt,  what- 
ever the  state  of  the  account  might  have  been  between  them  and 
the  partnership? 

On  the  8th  of  November,  1850,  Mortimore  gives  the  City  Bank 
a  check  for  4280Z.  in  payment  of  shares  purchased  from  them, 
discounts  with  them  a  promissory  note  of  his  own  for  10,000/.  due 
11th  February,  1859,  and  deposits  with  them  the  certificates  for 
the  shares.  lo  the  memorandum  addressed  by  him  to  the  City 
Bank,  stating  the  transaction  and  describing  the  certificates,  he 
says :  "  To  be  held  by  you  as  collateral  security  for  the  aforesaid 
promissory  note,  or  for  any  other  sum  or  sums  of  money  in  which 
I  am  now  or  may  hereafter  become  indebted  to  you." 

On  the  11th  of  October,  1859,  Mortimore  discounts  with  the 
City  Bank  a  promissory  note  of  his  own  for  5000Z.  due  January 
14th,  1860,  and  in  the  memorandum  stating  this  transaction 
addressed  to  the  City  Bank,  referring  to  the  certificates  for  shares, 
he  says :  "  Hold  them  as  collateral  security  for  th5  same  promis- 
sory note,  or  for  any  sum  or  sums  of  money  in  which  I  may  be  or 
may  hereafter  become  indebted  to  you." 

No  language  could  be  devised  more  expressly  and  pointedly  to 

extend  the  security  to  any  separate  debt  due  to  the  City  Bank 

from  Mortimore,  and  to  confine  it  to  such  separate  debt. 

*  637   Can  it  make   any  difference  in  *  the  construction  of  this 

written  contract,  that  before  the  bankruptcy  of  Laurence 
&  Mortimore  the  shares  had  become  the  joint  property  of  the 
partnership,  that  the  money  raised  by  the  discounts  was  applied  by 
Mortimore  to  a  purpose  in  which  he  and  Laurence  were  jointly 
interested,  and  that  at  the  time  of  the  bankruptcy  there  was  a 
large  unsecured  debt  due  to  the  City  Bank  from  the  partnership  ? 
Down  to  that  time  the  partnership  had  remained  in  high  credit, 
and  the  City  Bank  had  asked  for  no  security  for  the  joint  debt, 
although  this  greatly  exceeded  the  value  of  the  shares  pledged  on 
discounting  the  separate  promissory  notes  of  Mortimore.  Indeed, 
it  is  quite  clear  that  the  City  Bank  had  not  regarded  the  shares  as 
a  security  for  the  joint  debt,  although  they  now  seek,  in  respect  of 
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these  shares,  to  obtain  an  advantage  over  the  other  unsecured 
joint  creditors  of  the  partnership. 

Assuming  that  at  the  time  of  the  bankruptcy  the  shares  had 
become  the  joint  property  of  the  partnership,  and  that  the  money 
obtained  by  tlie  discounts  was  applied  to  partnership  purposes,  it 
cannot  be  said  that  a  contract  was  entered  into  by  which  the 
shares  were  not  to  be  a  security  for  the  separate  debt  of  Morti- 
more,  and  were  to  be  a  security  for  the  joint  debt  of  the  partner- 
ship. Mortimore  had  no  authority  to  enter  into  such  a  contract, 
and  he  cannot  be  supposed  to  have  intended  to  do  so.  The  money 
was  advanced  to  Mortimore  on  his  own  separate  credit,  and  his 
application  of  it  to  partnership  purposes  would  be  a  matter  merely 
between  him  and  his  copartner.  It  is  quite  clear  that  the  City 
Bank  would  have  been  entitled  to  apply  the  security  to  the  promis- 
sory notes  on  which  Mortimore,  and  Mortimore  only,  was  liable, 
and  to  any  other  separate  debt  due  to  them  from  Mortimore. 
But  it  cannot  operate  doubly  as  a  *  security  for  the  separate  *  638 
debt  of  Mortimore  and  for  the  joint  debt  of  Mortimore  & 
Laurence. 

No  authority  has  been  cited  which  would  justify  the  forced  con- 
struction of  the  contract  contended  for  by  the  respondents,  and 
the  constructibn  contended  for  by  the  appellants  seems  to  me  so 
clearly  to  rest  on  principle,  that  I  do  not  think  it  necessary  to 
refer  to  Emly  v.  Lye^  or  any  of  the  authorities  which  might  be 
cited  in  support  of  it. 

The  attempt  to  support  the  claim  upon  the  general  lien  of 
bankers  is  answered  by  the*  fact,  that  there  was  here  a  written 
contract  between  the  parties  by  which  the  extent  of  the  lien  was 
expressly  defined  and  limited. 

The  Lord  Justice  Knight  BRXxps.  —  I  am  also  of  the  same 
opinion. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.    I 
think  that  the  learned  commissioner,  in  whose  judgment  I  take 
the  liberty  of  saying  I  have  very  great  confidence,  has  fallen  into 
an  error  in  considering  this  case  to  be  governed  by  the  case  of  * 
Chuck  V.  Freen.  (a)    In  that  9a8e  tlie  evidence  showed  that  the 

(a)  1  Moo.  &  M.  219. 
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dealings  to  which  the  memorandum  referred  were  partnership  deal- 
ings, and  thus  put  a  construction  upon  the  words  "  for  me  "  con 
tained  in  that  memorandum ;  but  in  this  case  the  evidence 

*  639   shows  that  there  were  both  separate  and  partnership  *  deal- 

ings, and  there  is  nothing  bj  which  to  construe  the  memo- 
randum beyond  the  words  in  which  it  is  expressed,  and  which 
clearly  apply  to  the  separate  and  not  to  the  partnership  dealings. 
The  argument  on  the  part  of  the  respondent,  that  the  shares 
having  become  the  property  of  the  partnership,  the  deposit  must 
be  taken  to  have  been  on  the  joint  and  not  on  the  separate  account, 
and  that  the  language  of  the  memorandum  being  thus  altered,  as 
to  the  party  depositing,  must  be  altered  throughout,  thus  render- 
ing the  debt  soured  the  partnership  debt,  and  not,  a^  it  is  ex- 
pressed, the  separate  debt,  seems  to  me  to  be  untenable  in  two 
points  of  view.  First,  that  it  disregards  the  fact  that  one  of  the 
parties  to  the  contract,  the  respondentiS,  did  not  even  know  of  the 
partnership  title,  and  dealt  with  the  transaction  as  a  ti*ansaction 
on  the  separate  account;  and,  secondly,  that  it  disregards  also 
the  distinction  between  the  right  and  liabilities  of  the  parties  to 
the  contract,  and  the  extent  of  the  contract  itself, — a  distinction 
which,  in  cases  of  this  description,  ought,  as  it  seems  to  me,  to  be 
carefully  kept  in  view.  I  agree,  therefore,  that  this  order  must 
be  discharged,  and  that  the  order  must  be  to  declare  the  respond- 
ents entitled  to  hold  the  shares  as  a  security  only  for  the  1373Z. 
and  5000Z.  and  interest,  with  the  usual  consequential  directions ; 
and  I  think  that  tlie  respondents  must  pay  the  extra  costs  occa- 
sioned by  their  more  extended  claim  before  the  commissioner,  but 
that  there  should  be  no  costs  of  the  appeal. 
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*  JEx  parte  ARTUTJR  DUPPIELD  KIDD.         ♦640 

In  the  Matter  of   ARTHUR  DUFPIELD  KIDD 
(an  arranging  debtor). 

1861.    March  25.     Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lords 

JUSTICKS. 

A  sequestration  had  issued  against  a  debtor  in  Scotland,  where  he  resided  and 
carried  on  business,  and  creditors  (also  residing  in  Scotland),  proved  and 
received  dividends  under  the  sequestration.  The  debtor  did  not  obtain  any 
order  of  discharge,  and  more  than  six  years  from  the  payment  of  the  last 
dividend,  he  petitioned  the  Court  of  Bankruptcy  in  London  for  protection, 
having  in  the  mean  time  carried  on  business  in  £ngland,  and  a  proposal  for 
payment  of  a  composition  secured  by  inspectorship  trusts  was  assented  to 
and  confirmed  according  to  the  provisions  of  the  Bankrupt  Law  Consolidation 
Act,  1849 :  Held,  that  the  Statute  of  Limitations  was  a  valid  objection  to  the 
claim  of  the  Scotch  creditors  to  be  paid  a  composition  on  the  unpaid  portion 
of  their  debt  under  the  inspectorship,  the  sequestration  being  held  not  to 
create  a  trust  of  subsequently  acquired  property  for  the  purpose  of  taking 
the  debts  provable  under  it  out  of  the  statute.^ 

This  waft  ah  appeal  from  a  decision  of  Mr.  Commissioner  Pon- 
BLANQUE  in  the  matter  of  a  petition  for  arrangement  filed  by  the 
appellant,  under  the  Bankrupt  Law  Consolidation  Act,  admitting 
a  proof  of  a  debt  which  the  appellant  contended  was  barred  by  the 
Statute  of  Limitations.  One  of  the  respondents,  John  Gilmour,  of 
the  firm  of  Gilmour  &  Co.,  Glasgow,  by  his  deposition  in  support 
of  the  proof  stated,  that  in  1836  the  appellant  resided  at  Kelso, 
where  he  carried  on  business  as  a  draper.  That  he  was  at  that 
time  indebted  to  the  deponent's  firm  in  104Z.  10«.  5d.  for  goods 
sold  and  delivered,  and  also  upon  an  acceptance.  That  in  June, 
1886,  he  absconded  from  Kelso,  whereupon  a  sequestration  was 
on  the  17th  of  June  issued,  under  which  the  respondent  and  his 
partner  proved  and  received  two  dividends;  but  that  there  still 

*  See  Don  o.  Lippmann,  5  CI.  &  Fin.  (Am.  ed.)  1,  and  cases  in  note  to  this 
point ;  Paine  o.  Drew,  44  N.  H.  806 ;  Thibodeau  v,  Levassuer,  36  Maine,  362 ; 
Pearsall  v,  Dwight,  2  Mass.  84 ;  Byrne  v,  Crowninshield,  17  Mass.  56 ;  Bulger 
V,  Roche,  11  Pick.  36;  Le  Roy  v.  Crowninshield,  2  Mason,  151;  Story  Confl. 
Laws,  §§  577  d  seq. ;  United  States  o.  Donnally,  8  Peters,  361 ;  Angell,  Limita- 
tions (4th  ed.),  §§  65-67. 
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remained  due  to  the  respondent  and  his  partner  for  principal  and 
interest  122Z.  bs. 

Since  1836  the  appellant  had  traded  in  London  under  the 

*  641    name  of  Archibald  Dnffie.     He  had  now  obtained  *  his  dis- 

charge under  the  sequestration.    Tlie  trustee  under  it  died 
in  1856,  and  no  successor  had  been  appointed. 

On  the  Ist  of  October,  1860,  the  appellant  presented  a  petition 
to  the  Court  of  Bankruptcy  in  London,  for  an  arrangement  with 
his  creditors  under  the  superintendence  and  control  of  the  Court, 
and  on  the  22d  of  October  filed  in  the  same  Court  a  draft  deed  of 
inspectorship,  with  a  proposal  in  the  following  terms :  — 

"Proposal  for  the  future  payment  or  the  compromise  of  my 
debts  and  engagements.  I  propose  that  my  affairs  be  wound  up 
and  my  assets  distributed  as  quickly  as  possible  by  me  under  the 
inspection  of  George  Hade  of  St.  Albans,  in  the  county  of  Herts, 
straw  plait  manufacturer,  and  John  Baggallay  of  Love  Lane,  in  the 
city  of  London,  warehouseman,  and  that  a  deed  of  inspection  pro- 
viding for  the  winding  up  and  distribution  of  my  estate  should  be 
prepared,  the  inspectors  being  the  above  named  George  Hade  and 
John  Baggallay,  in  the  terms  and  to  the  effect  of  the  draft  herein- 
after set  forth,  and  that  each  of  my  creditors,  who -shall  be  bound 
by  the  resolution  to  accept  this  proposal,  shall  execute  such  deed 
on  its  being  tendered  to  him  for  that  purpose  before  the  payment 
of  any  dividend  to  him,  but  shall  be  bound  by  the  same  deed 
whether  he  shall  execute  the  same  or  not ;  and  I  propose  that  the 
said  deed  and  the  moneys  to  be, paid  thereunder  to  my  creditors  as 
therein  mentioned  shall  be  accepted  by  the  said  creditors  in  full 
satisfaction  and  discharge  of  their  respective  debts." 

This  proposal  was  duly  assented  to  and  confirmed. 
•642  On  the  4th  December,  1861,  being  the  day  on  *  which 
the  second  sitting  was  held  under  tlie  petition,  the  commis- 
sioner made  the  order  under  appeal,  which  directed,  that  the  proof 
of  Messrs.  Gilmour  &  Co.  should  be  admitted  for  the  amoxmt  of 
the  original  debt  and  interest  thereon  from  the  date  of  the  seques- 
tration in  Scotland,  aft^er  giving  credit  for  all  dividends  receivable 
under  the  sequestration,  Messrs.  Gilmour  &  Co.  undertaking  to 
hand  over  to  the  estate  any  future  dividends  which  they  might 
receive  under  the  sequestration. 
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Mr.  Bacon  J  Q.  0.,  and  Mr,  Westlakey  for  the  appellant.  —  Tlie 
debt  if  contracted  in  England  would  have  been  barred,  and  it  can 
make  no  difference  that  it  was  contracted  in  Scotland.  Bon  y. 
Lippmann^  (a)  British  Linen  Compdny  v.  Drummond.  (6)  .The 
argument  that  the  sequestration  created  a  trust  has  no  application, 
for  it  only  created  a  trust  of  the  actual  property  at  the  time. 
Future  property  could  only  be  reached  by  a  supplemental  seques- 
tration, which  would  not  be  granted  unless  where  it  could  be  done 
without  injustice  to  the  subsequent  creditors,  f  They^  referred  to 
54  Geo.  3,  c.  187,  §§  29,  52 ;  2  &  8  Vict.  c.  41,  §§  26,* 81 ;  Tucker 
V.  Hernaman  ;  (c)  Christie  v.  Bowling,  (d) 

Mr.  Anderson  and  Mr  Bcyley^  for  the  respondents.  —  A  Scotch 
sequestration  is  of  universal  operation.  It  extends  to  all  property 
and  assets,  and  to  all  the  creditors,  and  as  an  English  commission 
or  an  English  insolvency  would  have  removed  the  statutory  bar,  so 
must  a  Scotch  sequestration. 

*  They  referred  to  Bouglas  v.   Forrest^  (e)   Ex  parte    *  643 
Ross^  (5^)  King  v.  Walker^  (K)  Sidaway  v.  Hay^  (i)  Burgees 
Com.,  (A)  Be  Hemming^  (/)  Bell's  Com.  (m) 

The  Lord  Chancellor.  —  The  question  is  whether  this  debt 
ought  to  have  been  admitted  to  proof,  an^I  am  clearly  of  opinion 
that  it  ought  not.  We  have  the  admission  (which  indeed  might 
well  be  expected  from  a  gentleman  of  Mr.  Anderson's  knowledge 
and  candour),  that  primd  facie  the  Statute  of  Limitations  is  a  bar. 
There  is  no  doubt  about  that.  It  is  settled  by  the  case  of  Bon  v. 
Lippman  and  other  decisions  which  have  been  cited,  that,  with 
respect  to  the  limitations  of  actions,  that  is  a  matter  of  procedure 
to  be  governed  by  the  law  of  the  forum^  and  not  matter  of  the 
construction  of  the  contract  to  be  governed  by  the  law  of  the  place 
of  the  contract.     Here  there  is  primd  facie  ^  bar  to  this  claim,  for 

(a)  6  CI.  &.  Fin.  1.  (h)  1  W.  Black.  286. 

(6)  10  B.  &  C.  908,  (0  3  B.  A  C.  12. 

(c)  4  De  G.,  M.  &  G.  396.  \k)  Vol.  3,  pp.  912,  917. 

(d)  U  Sess.  Rep.  191.  (/)  Fonbl.  Gas.  Bank.  34. 


(e)   4  Birjg.  686.  (m)  Vol.  2,  p.  470. 

{g)  2  Gl.  &  J.  46. 
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more  than  six  years  have  elapsed  since  the  debt  was  contracted 
and  the  right  of  action  accrued.  What  is  the  reply  to  that  defence  ? 
First,  that  there  is  a  sequestration  in  another  country.  Mr.  Andej> 
son  argued  with  his  usual  ability  that  by  law  of  nations  a  seques- 
tration, wherever  it  took  place,  is  a  bar  to  such  a  defence,  and  that 
it  suspends  the  eflFect  of  the  lapse  of  time  in  the  country  where  the 
party  may  be  domiciled,  both  in  England,  Ireland,  and  Scotland, 
and  indeed  aU  over  the  world.  But  there  is  no  foundation  in  my 
*  opinion  for  suppc^ing  that  such  is  the  law  in  England.  The  law 
in  Englana  has  laid  down  particular  periods  of  time  for 

*  644    *  the  bringing  of  particular  actions,  and  has  also  prescribed 

the  exceptions  to  those  periods,  and  when  we  come  to  ex- 
amine the  statute  we  find  no  exceptions  in  the  English  statutes 
of  a  sequestration  in  a  foreign  country.  But  then,  very  properly, 
the  52d  section  of  Stat.  54  Geo.  3,  c.  137,  is  brought  before  us. 
Undoubtedly  it  was  within  the  power  of  the  legislature  at  the  time 
of  passing  that  Act  to  have  said,  that  a  Scotch  sequestration  should 
bar  any  defence  grounded  on  lapse  of  time  in  England,  Ireland, 
Scotland,  or  any  part  of  the  British  dominions.  But  we  find  that 
it  has  said  nothing  of  the  kind.  It  has  only  said :  [His  lordship 
read  the  section  to  the  words  ^^  as  if  an  action  had  been  raised  on 
the  ground  of  debt  against  a  bankrupt  and  against  a  trustee."] 
There  is  thus  no  statute  that  gives  efiect  to  this  proof  under  an 
English  bankruptcy.  It  was  allowed  in  argument  that  an  action 
might  have  been  maintained ;  but  it  is  said  that  this  is  a  trust. 
With  the  greatest  respect,  however,  to  what  fell  from  the  learned 
counsel,  I  consider  it  a  wholly  untenable  proposition,  that  a  trustee 
under  a  Scotch  sequestration  is  to  be  considered  as  a  trustee  in 
respect  of  this  after-acquired  property  in  England.  Therefore,  in 
my  opinion,  the  order  of  the  learned  commissioner  was  a  wrong 
order,  and  must  be  reversed. 

The  Lord  Justice  Knight  Bruce.  —  The  debt  was  incurred  in 
the  year  1836.  There  has  been  no  dividend  under  the  Scotch 
sequestration  since  the  year  1839.'  Kidd,  the  appellant,  was  resid- 
ing in  England  throughout  the  year  1840 ;  and  it  has  been  con- 
ceded that  an  action  might  have  been  maintained  against  him  for 
the  unpaid  portion  of  the  debt  at  any  period  of  the  year  1840,  to 
which  he  would  have  no  defence.  The  consequence  is,  consid- 
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ering  the  lapse  of  *  time  that  has  occurred   since   the    •  646 
year  1840,  that  the  debt  has  been  barred  ;  and  it  seems  to 
me,  therefore,  that  there  is  no  right  to  prove  in  this  case. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion,  and 
for  the  same  reasons. 


Ex  parte  JOSEPH  NEALE,  M'KENNA,  ARTHUR  GEORGE 
CHAPMAN,  WILLIAM  HUNTER  COX,  and  CHARLES 
LEE. 

In  the  Matter  of  THOMAS  LAURENCE  and  WILLIAM  MORT- 
IMORE,  Bankrupts. 

Case  of  THE  BANK  OP  ENGLAND. 

1861.    Jaly  3.    Before  the  Lords  Justices. 

There  is  no  rule  that  where  Unds  are  hought  by  partners  in  trade,  and  are  paid 
for  out  of  the  partnership  assets,  they  of  necessity  become  part  of  the  joint 
estate ;  nor,  on  the  other  hand,  that  if  they  are  not  bought  for  the  purposes 
of  the  partnership  business  they  are  not  joint  estate ;  nor  does  the  form  of 
the  coDYeyance  settle  the  question,  which  must  be  determined  with  reference 
to  all  the  circumstances  of  the  case.^ 

One  of  two  partners  carrying  on  the  business  of  leather  factor  bought  lands  for 
the  purpose  of  erecting  a  residence  on  part  of  it,  and  selling  the  remainder  to 
a  railway  company.  He  offered  a  share  to  his  partner,  who  was  also  desirous 
of  building  a  house  out  of  town  for  his  residence.  The  offer  was  accepted, 
and  the  purchase-money  paid  out  of  the  partnership  assets ;  but  the  convey- 
ance was  to  the  partners  in  separate  moieties,  each  of  which  was  conveyed  to 
the  usual  uses  to  bar  dower.  The  partners  at  their  individual  expense  built 
houses  upon  portions  of  the  land  set  apart  for  the  purpose,  but  the  other 
expenses  relating  to  the  land  were  paid  out  of  the  partnership  assets :  Heldj 
that  the  whole  of  the  land  constituted  joint  estate. 

The  commissioner  having  held  that  part  of  the  land  was  joint  and  part  separate 
estate,  there  was  an  appeal  as  regards  the  latter  part  within  time,  and  then 
another  appeal  as  to  the  former  part  after  the  statutory  time :  Held,  that  the 
second  appeal  was  a  cross  appeal,  and  that  a  cross  appeal  may  be  entered 
after  the  statutory  time  if  the  original  appeal  is  in  time. 

This  case  came  on  upon  an  appeal  and  cross  appeal  against  an 
order  of  Mr.  Commissioner  Holroyd  declaring  that  certain  parts 

'  See  postf  659,  and  cases  in  notes. 
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of  some  mortgaged  property  constituted  joint  estate,  and 

*  646    other  parts  separate  estate ;  *  the  assignees  under  the  bank- 

ruptcy, who  were  the  appellants  in  the  original  appeal,  con- 
tending that  the  whole  constituted  joint  estate ;  and  the  Bank  of 
England,  who  were  the  mortgagees  and  the  appellants  in  the  cross 
appeal,  contending  that  the  whole  constituted  separate  estate. 

The  question  arose  upon  the  claim  of  the  bank  to  retain  their 
proof  without  realizing  and  deducting  the  proceeds  of  their  se- 
curity. 

At  the  sitting  for  the  choice  of  assignees  the  proof  of  the  Bank 
of  England  had  by  arrangement  been  admitted  for  the  full  amount 
of  83,634Z.  168.  8c2.,  due  to  them  from  the  bankrupts  jointly,  but 
without  prejudice  to  the  question  whether  the  value  of  all  or  any 
part  of  the  property  comprised  in  their  security  should  ultimately 
be  deducted  from  the  proof 

The  bankrupts,  Thomas  Laurence  and  William  Mortimore,  car- 
ried on  business  in  London  as  leather  factors,  in  partnerahip,  under 
the  style  of  Streatfield,  Laurence  &  Co.  They  also  carried  on 
business  at  Liverpool,  in  partnership  with  a  Mr.  Schrader,  under 
the  name  of  "  Laurence,  Mortimpre,  &  Co.''  Both  firms  stopped 
payment  on  the  2d  July,  1860,  and  all  the  partners  were  adjudicated 
bankrupts  on  the  2l8t  of  that  month.  The  mortgaged  property ' 
consisted  of  an  estate  at  Egham,  called  "  The  Trotsworth  estate," 
and  of  certain  freehold  buildings ;  as  to  the  latter  of  which,  how- 
ever, no  question  arose  upon  the  appeal,  and  which  were  situated 
in  Camomile  Street,  Bishopsgate  Street,  called  "The  Saracen's 
Head  Yard  estate."  The  former  estate  had  been  purchased  in  the 
year  1854  by  the  bankrupt  Mortimore  for  11,000/.,  but  before  the 
conveyance  was  executed  the  bankrupt  Laurence  agreed  to  join  in 

the  purchase. 
♦647  *By  an  indenture  dated  the  9th  of  March,  1851,  the 
estate  was  assured  to  the  bankrupts  in  fee  as  joint  tenants, 
and  the  mortgage  debt  was  assigned  to  their  trustee  in  trust  for 
the  bankrupts  as  joint  tenants.  The  conveyance  was  dated  the 
20th  April,  1855,  and  was  made  between  C.  H.  Barham  (the 
vendor)  of  the  first  part,  W.  H.  Ince  of  the  second  part,  the  bank- 
rupts Thomas  Laurence  and  William  Mortimore  of  the  third  part, 
and  a  dower  trustee  of  the  fourth  part ;  and  thereby,  after  reciting 
the  contract  for  purchase  and  that  the  bankrupts  were  desirous  of 
having  the  estate  conveyed  to  them  in  equal  moieties,  the  estate 
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was  conveyed  and  assured  "  as  to  one  equal  undivided  half-part  or 
share  thereof"  to  the  usual  uses  to  bar  dower  in  favour  of  the 
bankrupt  Laurence ;  and,  as  to  the  other  undivided  moiety  thereof, 
to  similar  uses  in  favour  of  the  bankrupt  Mortimore. 

The  mortgage  debt  was  paid  out  of  the  partnership  money,  and 
the  balance  of  the  consideration  for  the  purchase  was  similarly 
paid,  the  payment  in  the  latter  case  being  made  by  means  of  a 
check  drawn  in  the  name  of  Streatfield,  Laurence,  &  Co.,  upon 
the  bankers  of  the  partnership,  in  the  following  form  :  — 

«  London,  April  12, 1855. 
*'  Pay  Trotsworth  estate,  or  bearer,  Burnett  &  Kean,  five  thou- 
sand one  hundred  pounds. 

"  (Signed)  Streatfield,  Laurence,  &  Co. 

"  5100Z." 

Both  sums  were  in  the  partnership-books  debited  to  the  account 
of  the  Trotsworth  estate.     During  the  same  year  the  Trotsworth 
estate  account  was  also  debited  and  credited  with  various 
receipts  and  payments,  leaving  a  *  balancjB  of  expenditure    *  648 
over  receipts  in  respect  thereof  to  the  amount  of.  12,486Z. 
*12«.  Id. 

At  the  time  of  the  purchase,  and  throughout  the  whole  of  the 
year  1855,  each  of  the  partners  had  standiAg  to  the  credit  of  his 
private  account  in  the  partnership  books  a  balance  more  than  suf- 
ficient to  have  paid  his  share  of  the  outlay  in  respect  of  the  Trots- 
worth estate. 

At  the  end  of  that  year  the  bankrupts  granted  a  lease  of  part  of 
the  estate  to  a  tenant  named  Whitfield,  reserving  the  right  to 
determine  the  lease  as  to  specified  portions  of  the  demised  lands 
(which  might  be  required  for  building)  on  giving  a  specified  notice, 
on  which  the  lessee  was  to  surrender  such  portions  to  the  bank- 
rupts, "  their  heirs  or  assigns."  The  rent  was  reserved  to  the 
bankrupts,  their  heirs  and  assigns,  and  the  reservation  of  mines 
and  timber  was  in  similar  terms. 

Shortly  afterwards,  each  of  the  bankrupts  selected  a  piece  of 
land,  part  of  the  Trotsworth  estate,  as  the  site  of  a  dwelling-house 
for  his  family,  and  each  expended  about  10,000i.  out  of  his  own 
pocket  in  building  such  dwelling-house. 

The  mode  in  which  these  payments  were  made  was,  as  regarded 
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Mr,  Bacon  and  Mr,  De  Oex^  for  the  assignees,  in  support  of  the 
original  and  in  opposition  to  the  cross  appeal.  —  The  principle  on 
which  the  commissioner  decided  the  case  as  to  the  Trotsworth 
estate  generally  was  correct,  and  it  extends  equally  to  the  sites  of 
the  houses,  as  to  which  nothing  had  been  done  or  had  taken  place 
to  change  their  character  as  joint  estate.  Perhaps  it  was  in  con- 
templation to  change  that  character,  but  no  agreement  of  any  kind 
had  been  entered  into  for  that  purpose. 

*  652        *  They    referred    to    Ex  parte    Free^  (a)    Young   v. 

Keighly^  (6)   Ex  parte  Wheeler^  (c)  Ex  parte  Sinds,  (d) 
Morris  v.  Barrett,  (e) 

Mr.  Roundell  Palmer  and  Mr.  Cotton^  for  the  Bank  of  England. 
—  The  property  was.  not  acquired  for  the  purposes  of  the  partner- 
ship. In  Ex  parte  Free,  the  decision  turned  on  the  fact  of  the 
property  having  been  used  as  joint  estate.  The  question  really  is, 
whether  the  property  here  was  bought  or  used  for  partnership  pur- 
poses. The  fair  result  of  the  evidence  is,  that  the  purchase  was 
a  transaction  altogether  distinct  from  and  disconnected  with  those 
of  the  partnership,  and  was  made  for  the  acquisition  of  private 
property  for  residential  purposes.  The  form  of  the  conveyance  is 
material  as  to  this.  The  different  form  of  the  conveyance  of  the 
Saracen's  Head  Yard  property  is  also  material  to  be  considered. 
The  Trotsworth  estate  was  bought  for  separate  purposes,  and  was 
from  the  first  intended  to  be  divided.  But  the  moieties  are  not  in 
the  mean  time  the  less  separate  property  because  they  are  actually 
undivided.  The  legal  estate  is  vested  in  separate  moieties,  and  it 
is  for  the  assignees  to  prove  that  it  was  nevertheless  joint  prop- 
erty. The  separate  expenditure  on  the  houses  proves  the  contrary. 
It  could  not  have  been  intended  that  the  houses  built  by  the  bank- 
rupts for  their  private  residences  should  be  at  any  time  partner- 
ship property,  and  at  all  events  these  portions  of  the  estate  must 
be  private  property.  The  partnership  was  one  at  will,  and  if  this 
property  constituted  partnership  assets,  either  partner  might  have 
required  it  to  be  sold,  which  could  not  have  been  intended. 

(a)  2  Gl.  &  J.  260.  (d)  8  De  G.  &  S.  618. 

(6)  15  Ves.  667.  (0  3  Y.  &  J.  881. 

(c)  Buck.  26. 

[510] 


BANK  OF  ENGLAND  CASE.  *  653 

•  They  referred  to  Smith  v.  Smith,  (a)  Hx  parte  Riif-    *  653 
fin,  (6)  Ex  parte   Harris,  (c)  Ex  parte  Tonge,  (d)   Ran- 
dall V.    Randall,  (e)   Darby  v.   Darhy,  ((/)  Wild  v.   Milne,  (A) 
Phillips  V.   Phillips,  (i)    Coohson  v.    Cookson,  (i)    Houghton  y. 
Houghton,  (J)  Broom  v.  Broom,  (m)  Collyer  on  Partnership,  (w) 

ilfr.  Bacon,  in  reply. 
Judgment  reserved. 

July  3. 

The  Lord  Justice  Knight  Bbuce.  —  The  manner  in  which  the 
purchase  of  the  Trotsworth  estate  by  the  bankrupts  was  completed, 
and  the  transaction  and  the  accounts  connected  with  it  were 
entered  and  kept  in  their  books  before  the  bankruptcy,  amount,  I 
think,  to  sufficient  evidence  that  the  purchase  was  made  on  account 
of  their  firm,  and  that  the  estate  formed  part  of  their  partnership 
property ;  and,  notwithstanding  the  form  of  the  conveyance,  I  am 
of  opinion  that  at  the  time  of  the  bankruptcy  the  estate  continued 
to  ]be  part  of  their  partnership  property,  subject  of  course  to  the 
incumbrance  created  in  favour  of  the  Bank  of  England.  To  a 
certain  extent,  therefore,  I  have  the  satisfaction  of  agreeing  with 
the  learned  commissioner.  I  respectfully  differ  from  him,  how- 
ever, as  to  the  two  villas  or  dwelling-houses  which  were  built  by 
the  bankrupts  respectively  on  parts  of  that  estate.  What- 
ever they  or  either  of  them  may  *  have  contemplated  doing,  *  654 
there  was,  I  think,  no  agreement  made  between  them  as  to 
any  mode  of  allotting,  appropriating,  or  disposing  of  both  or  either 
of  the  two  villas  or  dwelling-houses,  or  dealing  with  either  of 
them ;  and  I  repeat,  that,  subject  to  the  possibility  (not  now  mate- 
rial) that  with  respect  to  the  expenditure  of  each  there  might  have 
been  a  right  of  account  between  them,  the  whole  estate  remained 
partnership  property  at  the  tiine  of  the  bankruptcy. 

(a)  6  Ves.  189.  (h)  26  Beay.  604. 

(6)  6  Ves.  119.  (0    1  Myl.  &  K.  649. 

(c)  2  Ve8.  &  Bea.  210.  (fc)  8  Sim.  629. 

(d)  8  Ve8.  &  Bea.  31.  (0    11  Sim.  491. 

(e)  7  Sim.  271.  (m)  3  Myl.  &  K.  443. 

(S)  3  Drew.  496,  602.  (n)  Pages  84,  91,  92,  98,  2d  edit. 
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The  Lord  Justice  Turner.  —  These  are  appeals  from  an  order 
of  Mr.  Commissioner  Holroyd,  which  contained  amongst  other 
things  the  following  declarations :  "And  this  Court  doth  declare 
that  the  farm  and  lands  at  Egham,  forming  that  part  of  the  afore- 
said property  called  'the  Trotsworth  estate'  which  is  now  in  the 
occupation  of  Thomas  Whitfield  under  the  lease  thereof  granted 
to  him  by  the  bankrupts  Thomas  Laurence  and  William  Morti- 
more,  and  dated  the  28th  December,  1855,  were  also  the  property 
of  the  said  bankrupts  Thomas  Laurence  and  William  Mortimore 
as  partners,  and  formed  part  of  their  joint  estate  at  the  time  of 
the  bankruptcy.  And  this  Court  doth  declare  that  the  house  built 
on  part  of  the  said  Trotsworth  estate  by  the  said  bankrupt  Thomas 
Laurence,  and  the  ground  and  land  occupied  therewith  by  him* 
were  the  property  of  the  said  bankrupt  Thomas  Laurence  solely,  and 
formed  part  of  his  separate  estate  at  the  time  of  his  bankruptcy ; 
and  further,  that  the  house  built  on  the  said  part  of  the  Trotsworth 
estate  by  the  said  bankrupt  William  Mortimore,  and  the  ground 
and  land  occupied  therewith  by  him,  were  the  property  of  the  said 
bankrupt  William  Mortimore  solely,  and  formed  part  of  his  separate 
estate  at  the  time  of  his  bankruptcy."     The  questions  raised 

*  655    by  the  appeals  depend  upon  whether  these  *  declarations 

are  or  are  not  well  founded,  and  it  is  unnecessary  therefore 
to  enter  into  the  other  parts  of  the  order. 

One  of  the  appeals  is  by  the  Bank  of  England,  complaining  of 
the  order  so  for  as  it  declares  the  part  of  the  Trotsworth  estate  in 
the  possession  of  Whittield  to  have  been  the  property  of  the  bank- 
rupts as  partners,  and  to  have  formed  part  of  their  joint  estate, 
and  seeking  to  have  it  declared  that  this  part  of  the  estate 
was  separate  estate  of  the  bankrupts  respectively.  The  other 
appeal  is  by  the  assignees,  complaining  of  the  order  so  far  as 
it  declares  the  houses  built  by  the  bankrupts  respectively,  and  the 
grounds  and  lands  occupied  therewith,  to  have  been  part  of  the 
separate  estates  of  the  bankrupts,  and  seeking  to  have  it  declared 
that  these  houses,  grounds,  and  lands  constituted  part  of  the  joint 
estate  of  the  bankrupts. 

The  parts  of  the  Trotsworth  estate  in  the  occupation  of  Whitfield 

and  of  the  bankrupts,  respectively,  together  constituted  the  whole 

of  that  estate.    The  estate  appears  to  adjoin  or  be  near  to  a  station 

at  Woking,  on  a  line  of  railway  in  which  tlie  bankrupts  were  largely 
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interested.  The  bankrupt  Mortimore  seems  to  have  originally 
agreed  for  the  purchase  of  the  estate ;  but  soon  after  he  had  agreed 
to  purchase  it  he  offered  the  bankrupt  Laurence  to  share  in  the 
purchase,  and  the  bankrupt  Laurence  accepted  the  offer.  The 
estate  at  the  time  of  the  purchase  was  in  mortgage  for  6000Z.,  and 
in  the  month  of  March,  1855,  the  mortgage  was  paid  off  out  of  the 
partnership  assets.  Afterwards,  in  April,  1855,  the  residue  of  the 
purchase-money  was  also  paid  out  of  those  assets,  and  the  estate 
was  then  conveyed  to  uses  in  bar  of  dower,  as  to  one  moiety  in 
favour  of  the  bankrupt  Laurence,  and  as  to  the  other 
*  moiety  in  favour  of  the  bankrupt  Mortimore.  The  bank-  *  656 
rupt,  it  appears,  made  the  purchase  partly  with  a  view  to 
building  houses  upon  the  estate  for  their  country  residences ;  but 
the  estate  at  th^  time  of  the  purchase  was  in  the  occupation  of 
Whitfield,  under  an  agreement  for  a  lease  for  the  term  of  twenty- 
one  years  from  the  29th  of  September,  1844.  In  the  month  of 
June,  1855,  however,  the  bankrupts  came  to  an  agreement  with 
Whitfield,  by  which  the  bankrupts  agreed  to  lay  out  some  money 
in  repairs  and  new  farm  buildings  upon  the  estate ;  and  Whitfield 
agreed,  when  required  to  do  so,  to  surrender  to  the  bankrupts  some 
parts  of  the  estate,  receiving  certain  compensation  fixed  by  the 
agreement  by  way  of  diminution  of  his  rent.  It  is  not,  perhaps, 
altogether  unipportant  to  observe  that  the  bankrupts  became  par- 
ties to  this  agreement  by  the  description  of  Thomas  Laurence  and 
William  Mortimore  of  St.  Mary-Axe,  leather  factors,  and  that  the 
agreement  was  throughout  joint  on  their  part.  Soon  afler  the 
making  of  this  agreement,  and  in  the  month  of  August,  1855. 
each  of  the  bankrupts,  under  the  agreement  with  Whitfield,  took 
possession  of  part  of  the  estate,  and  built  a  house  and  laid  out 
grounds  around  it ;  and  they  continued  to  occupy  the  houses  and 
grounds  thus  built  and  laid  out  by  them  down  to  the  time  of  their 
bankruptcy.  Tlie  bankrupt  Laurence  appears  also  to  have  got  into 
possession  of  some  further  parts  of  the  estate  under  some  further 
arrangements  with  Whitfield,  and  the  bankrupts  caused  parts  of  the 
estate  to  be  advertised  to  be  let  for  building.  Immediately  on 
the  purchase  being  made,  an  account  was  opened  in  the  books  of 
the  firm  called  the  Trotsworth  estate  account,  in  which  the  estate 
was  debited  with  the  mortgage-moneys,  and  purchase-moneys  and  all 
the  other  payments  made  by  the  firm  on  account  of  the  estate,  includ- 
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ing  the  rents  paid  to  Whitfield  in  respect  of  the  lands  of 
*657  which* the  bankrupts  took  possession  under  the  arrange- 
ments with  him,  and'  was  credited  with  all  the  sums  received 
from  Whitfield  for  the  rent  payable  by  him,  and  all  other  receipts  on 
account  of  the  estate.  The  account  was  annually  balanced  and 
interest  charged  against  the  estate.  The  sums  charged  against  the 
estate  in  this  account,  in  respect  of  the  rents  paid  to  Whitfield  for  the 
parts  of  the  estate  which  the  bankrupts  occupied,  do  not  appear  to 
have  been  charged  against  the  bankrupts  in  their  separate  accounts 
with  the  firm ;  but  the  sums  which  were  expended  by  the  bankrupts 
in  building  their  houses  were  charged  against  them  in  their  sepa- 
rate accounts. 

It  appears  by  the  evidence  that  there  was  an  understanding 
between  the  bankrupts  that  ultimately  each  of  'them  should  take 
the  house  which  he  had  built  and  the  grounds  occupied  with  it ; 
but  there  does  not  appear  to  have  been  any  final  arrangement 
between  them  even  upon  this  point.  The  bankrupts,  it  appears, 
calculated  that  they  should  be  able  to  let  parts  of  the  estate  upon 
building  leases,  and  to  realize  by  the  creation  and  sale  of  ground 
rents  sufficient  to  repay  the  moneys  advanced  by  the  firm,  and  that 
their  houses  and  the  grounds  occupied  with  them  would  then  be 
left  to  be  divided  between  them,  and  would  form  the  profit  upon 
the  purchase.  In  the  year  1856  the  bankrupts  purchased  another 
estatQ  called  the  Saracen's  Head  estate,  and  this  estate  was  also 
conveyed  to  them  in  moieties  to  uses  in  bar  of  dower.  As  to  this 
estate  there  was  a  declaration  in  the  conveyance  as  to  each  moiety 
that  the  widow  of  the  bankrupt  should  not  be  entitled  to  dower, 
but  that  the  estate  having  been  purchased  by  the  bankrupts  for 
trade  purposes  should,  as  between  their  real  and  personal  repre- 
sentatives, and  in  the  construction  of  their  wills,  be  deemed  and 
taken  to  be  personal  estate. 

*  658        *  In  the  month  of  April,  1859,  the  bankrupts  deposited 

the  title-deeds  both  of  the  Saracen's  Head  and  of  the  Trots- 
worth  estates  with  the  Bank  of  England,  for  securing  the  payment 
of  bills  to  be  discounted.  The  memorandum  of  agreement  which 
was  entered  into  on  the  occasion  of  that  deposit  was  expressed  to 
be  made  between  the  bankrupts,  described  as  of  St.  Mar^-Axe  in 
city  of  London,  carrying  on  business  in  partnership  as  leather 
factors,  of  the  one  part,  and  the  Bank  of  England  of  the  other 
part,  and  by  this  instrument  the  bankrupts  covenanted  severally  to 
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convey  the  estates,  and  in. the  mean  time  to  stand  seised  in  trust 
for  the  bank.  ' 

I  have  entered  thus  fully  into  the  facts  of  this  case,  because 
questions  of  this  nature  depend,  as  I  apprehend,  generally  if  not 
universally,  upon  the  circumstances.  It  cannot  I  think  be  laid 
down  as  an  universal  rule,  that  when  lands  are  bought  by  partners 
in  trade,  and  are  paid  for  out  of  the  partnership  assets,  they  of 
necessity  become  part  of  the  joint  estate  of  the  partners.  There 
are  diflFerent  purposes  for  which  the  lands  may  have  been  bought. 
They  may  have  been  bought  for  the  purpose  of  being  used  and 
employed  in  the  trade,  as  the  Saracen's  Head  estate  appears  in  this 
case  to  have  been,  or  they  may  have  been  bought,  not  for  the  pur- 
pose of  being  used  or  employed  in  the  trade,  but  for  the  pur- 
pose of  a  mere  speculation  on  account  of  the  partnership ;  for  I 
know  nothing  which  can  prevent  partners  from  Sffeculating  in  land, 
if  they  think  proper  to  do  so,  as  freely  as  they  may  speculate  in 
mere  articles  of  commerce,  though  foreign  to  their  trade.^  Again, 
they  may  have  been  bought  without  reference  to  the  purposes  of 
the  trade  or  the  benefit  of  the  partnership,  with  the  intention 
of  witlidrawing  from  the  trade  the  amount  employed  in  the 
*  purchase,  and  converting  that  amotint  into  separate  prop-  *  659 
erty  of  the  partners,  or  they  may  have  been  bought  on 
account  of  one  or  more  of  the  partners,  he  or  they  becoming  debtors 
to  the  partnership  for  the  amount  laid  out  in  the  purchase.^  The 
form  of  the  conveyance  in  these  cases  does  not  settle  the  question, 
for  in  whatever  form  the  conveyance  may  be,  there  may  be  a  trust 
of  the  land  which  may  follow  the  money,  liable,  however,  as  other 
trusts  of  the  like  nature  are,  to  be  rebutted  by  evidence.^  Where 
land  purchased  is  not  merely  paid  for  out  of  the  partnership  assets, 

*  See  Dudley  v,  Littlefield,  21  Maine,  418;  Ludlow  o.  Cooper,  4  Ohio  St.  1 ; 
Pitts  V.  Waugh,  4  Mass.  424 ;  Fall  River  Whaling  Co.  v.  Borden,  10  Cush.  458 ; 
In  re  Warren,  Davies,  320 ;  Blake  v.  Nutter,  19  Maine,  16 ;  Gray  ©.  Palmer, 
'9  Cal.  616 ;  Bunnel  v.  Taintor,  4  Conn.  568 ;  Coster  v.  Clarke,  3  £dw.  Ch.  238  ; 
Patterson  v.  Grace,  10  Ala.  444 ;  Black  i^.  Black,  15  Geo.  445 ;  CoUyer  Partn. 
(5th  Am.  ed.)  §  3. 

■  See  the  remarks  of  Shaw,  C.  J.,  in  Dyer  v,  Clark,  5  Met.  579,  and  of 
Stobt,  J.,  in  Hozie  o.  Carr,  1  Sumner,  180,  181. 

*  See  Hoxie  v.  Carr,  1  Sumner,  182,  183 ;  Jarvis  v.  Brooks,  27  N.  H.  37, 
67 ;  Dyer  v.  Clark,  5  Met.  562 ;  Howard  v.  Priest,  5  Met.  582 ;  Pugh  v.  Currie, 
6  Ala.  446  ^  Coster  v.  Murray,  3  £dw.  Ch.  428 ;  McGuire  v.  Ramsey,  4  £ng. 
418;  CoUyer  Partn.  (5th  Am.  ed.)  §  135. 
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but  is  bought  for  the  purpose  of  being  used  and  employed  in  the 
partnership  trade,  it  is  scarcely  possible  to  conceive  a  case  in  which 
there  could  be  sufficient  evidence  to  rebut  the  trust,  and  accord- 
ingly in  those  cases  we  find  the  decisions  almost  if  not  entirely, 
uniform,  that  the  purchased  land  forms  part  of  the  joint  estate  of 
the  partnership,^  but  where  the  land  is  not  purchased  for  those 
purposes,  the  question  becomes  more  open,  and  we  have  to  con- 
sider whether  the  circumstances  attending  the  purchases  how  that 
it  was  made  on  account  of  the  partnership  individually,  or  of  any 
one  or  more  of  them  in  whose  name  the  land  may  have  been 
bought.^  These,  as  it  seems  to  me,  are  the  considerations  which 
must  guide  our  determination  in  the  cases  before  us. 

That  the  estate  here  in  question  was  not  purchased  for  the  pur- 
pose of  being  used  and  employed  in  the  partnership  trade  is  abun- 
dantly clear,  and  that  view  of  the  case  therefore  may  be  laid  out  of 
consideration.  That  the  whole  of  the  estate  was  not  purchased 
with  a  view  of  withdrawing  the  amount  of  the  purchase-money  from 
the  trade,  by  way  of  investment  on  account  of  .the  partners  indi- 
vidually, and  in  their  separate  capacities,  or  on  account  of 

*  660    either  of  the  partners  by  way  of  loan  *  from  the  partnership, 

seems  to  me  upon  the  evidence  in  this  case  to  be  equally 
clear.  It  is  negatived  by  the  whole  course  of  dealing  with  the 
estate,  and  by  the  mode  in  which  the  accounts  of  the  estate  with  the 
partnership  were  kept. 

1  See  Dyer  v.  Clark,  5  Met  562 ;  Howard  v.  Priest,  5  Met.  582 ;  Burnside 
V.  Merrick,  4  Met.  527 ;  Fall  River  Whaling  Co.  v.  Borden,  10  Cush.  458 ;  Peck 
V,  Fisher,  7  Cush.  886;  Savage  v.  Carter,  9  Dana,  410;  TillinghaBt  o.  Champ* 
lin,  4  R.  I.  173 ;  Roberts  o.  McCarty,  9  Ind.  16 ;  Eakio  v.  Shumaker,  12  Texas, 
61 ;  Pierce  v.  Trigg,  10  Leigh,  406 ;  Davis  v.  Christian,  15  Gratt.  11 ;  Brooke 
V.  Washington,  8  Gratt.  248;  Forde  v.  Heron,  4  Munf.  316;  Hozie  v,  Carr, 
1  Sumner,  173 ;  Lac/  v.  Waring,  25  Ala.  625 ;  Pugh  v,  Currie,  6  Ala.  446 ; 
Owens  V.  Collins,  23  Ala.  837 ;  Gaines  o.  Catron,  1  Humph.  514 ;  Hunt  v. 
Benson,  2  Humph.  459 ;  Piatt  v,  Oliver,  3  McLean,  27 ;  Hunter  v.  Martin,  2 
Rich.  541 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  167 ;  Smith  v.  Tarlton,  2  Barb.  Ch. 
336 ;  Averill  v.  Loucks,  6  Barb.  (S.  C.)  19 ;  Delmonico  v.  Guillaume,  2  Sandf. 
Ch.  366;  Smith  v.  Jackson,  3  £dw.  Ch.  28;  Sigoumey  v.  Munn,  7  Conn.  11; 
Groodburn  v.  Stevens,  5  Gill,  1 ;  Jarvis  v.  Brooks,  27  N.  H.  37 ;  Collyer  Partn. 
(5th  Am.  ed.)  §  135,  and  notes ;  3  Kent,  39,  in  note  (6)  ;  Whitman  v,  Boston 
&  Maine  Railroad,  3  Allen,  133;  Wilcox  o.  Wilcox,  13  Allen,  252;  Shearer 
V.  Shearer,  98  Mass.  107 ;  Steward  t^.  Blakeway,  L.  R.  4  Ch.  Ap.  603. 

'  See  Hoxie  v.  Carr,  1  Sumner,  180,  181;  Dyer  p.  Clark,  5  Met.  579; 
Collyer  Partn.  (5th  Am.  ed.)  §  135,  in  note. 
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I  am  of  opinion,  therefore,  that,  looking  at  the  case  with  refer- 
ence to  the  whole  of  the  estate,  this  purchase  must  be  taken  to 
have  been  made  by  way  of  speculation  on  account  of  the  partner- 
ship, and  that  the  petition  of  the  Bank  of  England  accordingly  fails 
and  must  be  dismissed. 

Tliere  remains,  then,  only  the  question  on  the  petition  of  the 
assignees  as  to  the  houses  built  by  the  bankrupts  and  the  grounds 
and  lands  occupied  with  them.  I  have  not  considered  this  part  of 
the  case  to  be  altogether  free  from  doubt ;  but  looking  to  the  absence 
of  any  definite  agreement  between  these  parties,  and  to  the  fact  of 
the  rent  payable  by  the  bankrupts  respectively  to  Whitfield  for 
their  several  holdings  not  having  been  charged  to  their  separate 
accounts,  a  fact  which  does  not  appear  to  have  been  brought  before 
the  learned  commissioner,  and  looking  more  especially  to  what 
appears  to  have  been  in  the  contemplation  of  the  parties,  that  in 
the  ultimate  result  of  this  speculation,  these  houses,  grounds,  and 
lands  would  remain,  with  other  parts  of  the  estate,  to  be  divided  as 
the  profits  of  that  speculation,  I  think  that  the  true  result  of  this 
part  of  the  case  is,  that  whatever  equity  there  might  have  been 
between  the  bankrupts  in  the  event  of  partition,  had  the  time  of 
partition  arrived,  there  was  no  intention  to  sever  these  properties 
from  the  rest  of  the  estate  as  separate  investments  on  ac- 
count of  the  bankrapts  respectively  until  that  time  *  should  *  661 
arrive,  and  that  the  assignees  are  therefore  entitled  to  suc- 
ceed on  this  part  of  the  case. 

I  think  the  Bank  of  England  must  pay  the  costs  of  their  petition, 
and  that  there  should  be  no  order  as  to  the  costs  of  the  petition  of 
the  assignees,  except  of  course  that  they  should  take  their  costs 
out  of  the  estate. 

The  order  was  varied  by  declaring  that  the  whole  of  the  Trots- 
worth  estate  and  the  houses  on  it  were  partnership  property,  and 
that  the  value  which  they  had  actually  realized  ought  to  be  de- 
ducted from  the  debt  proved  by  the  Bank  of  England. 
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*662  •GORDON  v.  DUFF. 

In  re  WARD. 

1861.    April  27.    May  1.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  bequest  of  the  sum  of  20001.  long  annuities,  described  as  standing  in  the 
name  of  a  testatrix  who  had  only  SOO^  of  that  stock.  EM  to  be  specific  and 
not  demonstrative,  and  to  fail  as  to  the  deficiency. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
holding  certain  bequests  to  be  specific. 

The  testatrix,  Mrs.  Ward,  by  her  will,  which  was  dated  the  26th 
November,  1846,  bequeathed  as  follows :  "  I  give  and  bequeath 
unto  Mary,  daughter  of  the  late  Sir  James  Gordon,  Bart.,  the  sum 
of  2000Z.  long  annuities  standing  in  my  name  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England.  I  give  and  be- 
queath unto  Alexandrina,  youngest  daughter  of  the  said  Sir  James 
Gordon,  Bart.,  the  sum  of  20002.  of  the  said  long  annuities  stand- 
ing in  my  name  in  the  books  of  the  governor  and  company  of  the 
Bank  of  England."  The  testatrix,  at  the  date  of  her  will  and  at 
the  time  of  her  death,  was  possessed  of  300Z.  long  annuities  only. 

The  Master  of  the  Rolls  held  that  the  legacies  were  specific,  (a) 
The  legatees  appealed. 

Mr.  R,  Palmer  and  Mr,  Bagshawej  Jr.y  for  the  appellants.  —  The 
legacies  were  demonstrative  only,  ,and  not  specific. 

Tliey  referred  to    The  Attorney-General  v.   Qrote^  (6) 

*  663    *  Creed  v.  Creed^  (c)  Fonnereau  v.  Poyntz^  (d)  Hoiking  v. 

Nicholh^  (c)  Boyi  v.  Williams^  (^g)  Selwood  v.  Mildmay,  (A) 
Lidgren  v.  Lidgren,  (t)  Pettiward  v.  Pettiwardj  (A)  Orm  v. 
Smith,  (0  Saville  v.  Blackett,  (m)  Ford  y.  Fleming,  (n)  The  At- 


(a)  See  28  Beav.  519. 

Qi)  8  Ves.  806. 

(6)  SMeriv.  316;  2  A.  &  M.  699. 

(i)   9  Beav.  858. 

(c)   11  CI.  &  Fin.  491. 

(k)  Hinch.  152. 

(d)  1  Bro.  C.  C.  472. 

(0   2  Vera.  681. 

(e)   1  Y.  &  C.  C.  C.  478. 

(m)  1  P.  Wms.  778 

{g)  2  R.  &  M.  689. 

(n)  2  P.  Wms.  469, 
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torney-Oeneral  v.  Parkin^  (a)  Mullina  v.  Smithy  (b)  Spurway  v. 
Q-lyrmy  (c)  Newbold  v.  Roadnight.  (d) 

Mr.  J,  H.  Palmer  and  Mr,  Martindale^  for  the  executors. 

Mr.  Selwyn,  for  the  residuary  legatee,  referred  to  Bethune  v. 
Kennedy^  (e)  Toumsend  v.  Martin,  (^)  Mills  v.  Brown.  (A) 

JMr.  jB.  Palmer j  in  reply. 
Judgment  reserved. 

May  1. 

The  Lord  Chancellor.  —  On  the  face  of  the  will  clearly  and 
unambiguously  specific  legacies  are  given  of  the  long  annuities 
standing  in  the  name  of  the  testatrix,  and  not  bequests  of  money 
to  buy  long  annuities,  or  of  long  annuities  generally,  which  might 
mean  money  to  buy  long  annuities.  If  she  had  had  4000/.  long 
annuities,  no  doubt  could  have  been  suggested,  but  it  is  by  the 
argument  proposed  to  turn  this  into  a  bequest  to  each  legatee 
of  2000Z.  *  sterling  money,  a  bequest  totally  different  as  to  *  664 
nature  and  value  ;  and  it  is  said  that  the  bequest  is  one  of 
2000/.  sterling  to  be  charged  on  her  long  annuities,  that  the  mean- 
ing is  the  same  as  if  the  words  "  out  of"  were  interpolated,  and  as 
if  she  had  bequeathed  2000/.  sterling  to  be  paid  out  of  her  long 
annuities.  In  the  first  place,  it  may  be  asked,  could  this  be  her 
meaning,  when  she  had  only  300/.  long  annuities  ?  But,  in  the 
next  place,  what  right  has  the  Court  to  interpolate  these  words  ? 
There  is  no  authority  to  the  eflFect  that  where  there  is  a  clear  spe- 
cific legacy  of  stock  standing  in  the  name  of  the  testatrix,  it  can  be 
turned  into  a  pecuniary  legacy,  because  the  testator  has  some  stock 
standing  in  his  name,  but  not  enough  to  satisfy  the  bequest. 

In  Fonnereau  v.  PoyntZy  the  words  were, "  I  give  to  Mary  Poyntz 
the  sum  of  300/.  stock  in  long  annuities,"  which  might  either  mean 
300/.  in  long  annuities  'or  a  pecuniary  legacy,  and  Lord  Thurlow 
said,  I  can  let  in  the  evidence  of  the  value  of  the  estate,  not  to  con- 

(a)  Amb.  666.  (e)   1  MyL  &  Or.  114. 

(b)  1  Drew.  &  S.  204.  (g)  7  Hare,  471. 

(c)  9  Vea.  483.  (h)  21  Beav.  1. 

(d)  1  R.  &  M.  677. 
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trol  the  bequests  which  the  testatrix  has  made  in  words  them- 
selves distinct,  nor  to  control  a  bequest  which  she  has  made  of  a 
subject  which  she  had  accurately  described,  but  because  the  words 
which  she  has  used  in  the  description  leave  it,  upon  the  whole  of 
the  context,  uncertain  whether  she  intended  it  as  the  interest  of  a 
gross  sum  to  accumulate,  or  800Z.  per  annum. 

In  The  Attorney- General  v.  Qrote^  the  legacy  was  "  lOOZ.  long 
annuities  stock."  This  was  not  the  proper  designation  of  any 
stock,  and  a  doubt  was  therefore  left  whether  it  was  an  annuity  of 
that  sum.  It  was  doubtful  on  face  of  the  will  whether  the  testatrix 
meant  to  give  lOOZ.  per  annum  or  a  legacy  of  100.Z.  Sir  William 
Grant  there  said :  "  I  do  not  say  it  is  not  doubtful  whether 
*  665  she  may  not  have  meant  this,  but  there  is  not  *  enough 
to  show  clearly  that  it  is  what  she  did  mean  ; "  and  he  held 
her  to  mean  an  annuity  of  100/.  Lord  Eldon  in  his  judgment 
reversing  that  decision,  said  that  he  considered  it  doubtful  on  the 
face  of  the  will  what  was  the  intention  of  the  testatrix.  In  this 
case  there  is  no  doubt.  The  case  which  is  the  strongest  in  favour 
of  the  appellant's  construction  is  Boyi  v.  Williams,  where  the 
words  were,  "  I  likewise  give  unto  Amelia  Boys  and  Mary  Boys 
SOL  each  of  bank  long  annuities  standing  in  my  name."  It  must 
be  admitted  that  there  was  little  ambiguity  there.  But  Lord 
Brougham  proceeded  on  the  ground  of  ambiguity,  for  he  said :  "  It 
was  perfectly  true  that  the  Court  was  not  at  liberty  in  the  case  of 
any  w  itten  instrument,  whether  a  will  of  real  or  personal  estate 
or  a  deed,  to  introduce  into  the  question  of  construction  any  matter 
furnished  by  extrinsic  evidence,  for  the  purpose  of  giving  a  differ- 
ent meaning  to  the  words  from  that  which  their  plain  import  con- 
veyed. Evidence  might  be  admitted  to  explain,  though  not  to 
control,  the  language ;  to  aid,  though  not  to  vary  or  alter  the  con- 
struction." Now  in  this  case  it  would  be  to  control,  vary,  and  alter 
the  meaning,  to  say  that  ^'  2000Z.  long  annuities  standing  in  my 
name  "  means  the  sum  of  2000/.  sterling,  to  be  paid  out  of  long 
annuities  standing  in  my  name,  or  2000/.  sterling,  to  be  invested 
in  long  annuities. 

In  Selwood  v.  Mildmay,  there  was  this'  gift  to  the  testator's  wife, 
"  the  interest  and  proceeds  of  1250/.,  part  of  my  stock  in  the  4/.  per 
cents."  Tliis  clearly  meant  that  1250/.  should  be  paid  out  of  a 
particular  fund  ;  but  it  was  meant  to  be  pecuniary  legacy,  and,  on 
that  fund  failing,  money  payment  was  ordered  to  be  made.  In 
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Lindgren  v.  Lindgren,  the  bequest  was  thus  expressed  :  "  5001.  of 
the  stock  3Z.  per  cent  consols  now  standing  in  my  name  in 
the  books  of  the  Bank  of  *  England."  But  it  was  followed  *  666 
by  other  bequests  of  the  said  8L  per  cent  consols.  The 
testatrix  had  sold  out  her  81.  per  cents.,  but  the  bequest  was  clearly 
intended  as  a  pecuniary  legacy  payable  out  of  a  particular  fund. 
The  decree  was  not  for  the  lOOZ.  in  money,  but  for  the  sum  which 
100/.  31.  per  cent  was  worth  according  to  the  price  on  the  day  of 
the  death  of  testatrix. 

The  appeal  must  be  dismissed,  but  the  costs  will  be  paid  out  of 
the  estate. 


•ELWES  V.  ELWES.  *667 

1861.    April  16,  17,  18,  20.    May  7.    Before  the  Lords  Justices. 

Lands  stood  limited  subject  to  certain  powers  vested  in  the  plaintiff  and  certain 
charges  for  the  plaintiff*s  own  benefit  and  for  the  jointure  of  the  plaintiff's 
wife,  and  for  portions  of  his  younger  children,  to  the  use  of  the  plaintiff  for 
life,  with  remainder  to  his  sons  successively  in  tail  male,  with  remainder  to 
trustees  for  l/)00  years,  in  trust,  in  the  event  of  failure  of  male  issue  of  the 
plaintiff,  to  raise  a  sum  of  100,000/.  for  additional  portions  for  the  plaintiff^s 
daughters. 

In  contemplation  of  the  marriage  of  a  son  of  the  plaintiff^s  only  son,  the  plaintiff 
and  his  son  entered  into  an  agreement  for  resettlement,  whereby  it  was 
agreed  that  the  plaintiff^s  son  should  disentail  the  reversion  and  limit  the 
estates  afler  the  plaintiff^s  decease,  and  subject  to  his  life-interest  and  powers, 
and  to  the  exercise  thereof,  and  all  **  subsisting  ^^  charges,  to  such  uses  as  the 
plaintiff  and  his  son  should  appoint,  and  that  the  plaintiff  and  his  son  should 
then  appoint  the  lands  —  in  remainder  and  subject  as  aforesaid  —  to  the  use 
of  the  plaintiff^s  son  for  life,  with  remainder  to  the  pUintiff^s  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  a  nephew  of  the  plaintiff 
and  certain  other  nephews  successively  for  their  lives,  with  remainders  to 
their  first  and  other  sons  successively  in  tail,  with  remainders  over.  A  deed 
of  resettlement  was  made  in  pursuance  of  this  agreement,  and  thereby  the 
lands  were  appointed,  afler  the  plaintiff's  death  and  subject  to  his  life-estate, 
and  to  the  powers  thereto  annexed,  and  of  the  jointure  and  any  other  charges 
upon  the  estates  to  which  the  plaintiff  might  be  entitled,  to  the  use  of  the 
plaintiff's  son  for  life,  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  the  plaintiff's  nephews  successively,  and 
remainder  over.  The  plaintiff  and  his  solicitor  deposed  that  neither  of  them 
intended  by  the  agreement  or  settlement  to  displace  the  term  of  1500  years 
or  the  portions  of  100,0002.  thereby  secured,  except  so  far  as  was  neoes- 
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sary  for  the  benefit  of  the  plaintiff  ^s  son  and  his  issue,  but  it  did  not  appear 
that  any  discussion  took  plaqe  on  the  subject,  or  that  it  was  mentioned :  Hdd, 
not  a  case  for  reforming  the  resettlement. 

This  was  the  appeal  of  the  plaintiff  Gary  Charles  Elwes  from  the 
dismissal  by  Vice-Chancellor  Stuart  of  a  bill  seeking  to  rectify  an 
indenture  of  resettlement.  The  case  is  reported  in  the  second 
volume  of  Mr.  Gifford's  Reports,  (a)  where  the  facts  are  stated. 
They  were  shortly  as  follows :  — 

By  the  plaintiff's  marriage  settlement,  made  on  the  17th  August, 
1826,  hereditaments  in  Lincolnshire  were  limited  —  subject  to  cer- 
tain powers  vested  in  the  plaintiff,  and  to  certain  charges,  includ- 
ing a  pecuniary  charge  vested  in  the  plaintiff,  and  a  jointure 
rent-charge,  and  a  term  for  securing  20,000Z.  for  younger  children  — 
to  the  use  of  plaintiff's  father,  Mr.  Robert  Cary  Elwes,  for 

•  668    *  life,  with  remainder  to  the  use  of  the  plaintiff  for  life,  with 

remainder  to  the  use  of  trustees  for  2000  years  to  raise  por- 
tions for  younger  children,  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  plaintiff  in  tail  male,  with  remainder  to  the 
use  of  the  plaintiff  in  tail  general,  and  remainder  over. 

By  an  indenture  dated  the  23d  April,  1842,  and  made  between 
the  plaintiff  of  the  first  part,  his  father  of  the  second  part,  and  a 
trustee  of  the  third  part,  the  hereditaments  in  question,  subject  to 
the  uses  and  estates  limited  by  the  deed  of  1826  preceding  the 
limitation  to  the  use  of  the  plaintiff  in  tail  male,  and  subject  to  the 
powers  annexed  to  such  preceding  estates,  were  limited  to  the  use 
of  the  plaintiff  in  fee,  and  by  a  contemporaneous  deed  the  heredit- 
aments were  demised  to  trustees  (subject  to  the  aforesaid  uses 
and  estates)  for  ninety-nine  years  from  the  death  of  the  plaintiff's 
father,  if  the  plaintiff  should  so  long  live,  upon  trusts  for  the  ben- 
efit of  the  plaintiff  and  his  wife  and  children,  and  subject  thereto  to 
such  uses  as  the  plaintiff  and  his  father  should  appoint,  and  subject 
to  such  appointment  to  the  use  of  the  plaintiff's  son,  Mr.  Valen- 
tine Elwes,  in  tail  general,  with  remainder  to  the  use  of  such  other 
sons  as  the  plaintiff  might  have  successively  in  tail  general,  with 
remainder  to  the  three  daughters  of  the  plaintiff  successively  in 
tail,  with  remainders  over. 

By  an  indenture  of  March  16th,  1846,  and  made  between  the 
plaintiff's  father  of  the  first  part,  the  plaintiff  of  the  second  part, 

(a)  Page  545. 
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trustees  of  the  third  part,  and  other  trustees  of  the  fourth  part, 
the  hereditaments  were  appointed,  subject  to  the  above-mentioned 
preceding  uses  and  estates,  to  such  uses  as  the  plaintiff  and  his 
father  should  appoint,  and  subject  to  such  appointment  to  the 
use   of  the  first  trustees  for  1500  years  from  the  death 

*  of  the  survivor  of  the  father  and  son,  and  the  failure  or  *  669 
determination  of  the  limitations  to  the  use  of  the  plaintiff's 

sons  contained  in  the  indenture  of  August  17th,  1826,  and  subject 
thereto  to  uses  which  the  deed  declared.  The  trusts  of  the  term 
of  1500  years  were  to  raise  100,000Z.  for  the  portions  of  the  then 
and  future  daughters  of  the  plaintiff  in  addition  to  the  portions 
already  provided  for  younger  children  by  the  settlement. 

The  plaintiff's  father  died  in  1852,  and  the  joint  power  con- 
tained in  the  indenture  of  1846,  was  never  exercised. 

The  only  issue  of  the  plaintiff  were  Mr.  Valentine  Elwes  and  the 
above-mentioned  three  daughters,  all  of  whom  except  one  had  at- 
tained the  age  of  twenty-one. 

In  1856  a  marriage  was  in  contemplation  between  Mr.  Valentine 
Elwes  and  Henrietta  Catherine  Lane,  aiid  in  contemplation  of  such 
marriage  certain  proposals  for  the  resettlement  of  the  estates  in 
the  counties  of  Lincoln  and  Northampton  were  signed  by  the  plain- 
tiff and  his  son,  which,  so  far  as  material,  were  as  follows :  — 

"  Mr.  Valentine  Elwes  to  disentail  the  reversion  of  the  above 
estates,  and  limit  them  in  remainder  from  and  after  the  decease 
of  Mr.  Gary  Charles  Elwes,  and  subject  to  his  life-interest  and 
powers,  and  to  the  exercise  thereof,  and  all  subsisting  charges,  to 
.the  joint  appointment  of  the  father  and  son,  and  subject  thereto  to 
the  previous  uses,  under  which  power  Mr.  Cary  Charles  Elwes  and 
Mr.  Valentine  Elwes  are  to  concur  in  appointing  the  whole  of  the 
above  estates  in  remainder,  and  subject  as  aforesaid  to  the  uses 
following :  namely,  to  the  use  of  Mr.  Valentine  Elwes  for  life,  sans 
waste,  remainder,  to  the  first  and  other  sons  of  Mr.  Valentine 
Elwes  successively  in  tail  male,  remainder  to  Dudley,  the  grand- 
son, and  .the    living    younger    sons  of   the  late   Robert 

*  Cary  Elwes,  Esquire,  successively  for  life  sans  waste,  and    *  670 
to  trustees  during  each  of  their  lives  in  trust  to  support 
contingent  remainders,  and  on  the  decease  of  each  to  his  first  and 
other  sons  successively  in  tail,  remainder  to  Mr.  Cary  Charles 
Elwes  in  fee." 
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The  proposals  then  provided  for  powers  to  be  limited  to  the 
plaintiff  to  charge  a  sum  of  20,000Z.  for  his  own  benefit  and  for 
that  of  his  son,  with  powers  of  jointuring  and  of  raising  portions 
for  the  wife  and  younger  children  of  Mr.  Valentine  Elwes,  and 
also  provided  as  follows  :  — 

"  The  details  or  wording  of  the  above  provisions  and  all  matters 
incidental  thereto  or  necessary  for  carrying  the  same  into  effect 
are  to  be  lefb  to  the  discretion  of  the  said  Cary  Charles  Elwes  and 
Valentine  Elwes,  or  their  counsel,  and  the  scheme  of  settlement 
itself  shall  also  be  open  or  subject  to  any  alterations  or  additions 
which  the  said  Gary  Charles  Elwes  and  Valentine  Elwes  shall 
jointly  agree  and  determine  upon  in  the  course  of  preparing  the 
same,  except  as  respects  the  provision  for  Mr.  Valentine  Elwes, 
which  is  not  to  be  altered  without  his  express  consent." 

The  only  contracting  parties  in  the  above  proposals  were  the 
plaintiff  and  his  son. 

The  bill  stated  that  it  was  intended  by  the  plaintiff  as  well  as 
by  his  son  that  the  proposals  should  preserve  the  rights  and  inter- 
ests (if  any)  of  the  plaintiff's  daughters  in  the  settled  property, 
except  so  far  as  it  was  necessary  to  affect  the  same  by  the  provi- 
sions to  be  made  in  favour  of  the  plaintiff  and  his  son  and  the  son's 
wife  and  issue,  and  that  the  plaintiff  as  well  as  his  son  believed 
that  such  rights  and  interests  were  so  preserved  by  the  proposals. 
The  bill  stated  that  the  proposals  were  prepared  by  the  solicitor  of 
the  plaintiff  and  of  his  son,  and  that  a  brother-in-law  of  the 

•  671    plaintiff  and  uncle  *  of  his  son,  who  was  nominated  to  be 

trustee  of  the  intended  settlement,  conducted,  by  the  joint 
desire  of  both  the  plaintiff  and  his  son,  the  negotiations  between 
them,  and  that  the  above  proposals  were  submitted  to  the  uncle, 
and  that  both  the  solicitor  and  the  uncle  were  under  the  impression 
and  belief  that  the  rights  and  interests  of  the  plaintiff's  daughters 
were  so  preserved  as  they  were  intended  to  be  by  the  proposals. 

The  settlement  in  question  was  effected  by  two  deeds.  One  was 
a  disentailing  deed,  dated  the  8d  of  April,  1856,  and  made  between 
Valentine  Elwes  of  the  first  part,  the  plaintiff  of  the  second  part, 
and  trustees  of  the  third  part,  and  thereby  the  plaintiff,  with  his 
father's  consent  as  protector  of  the  settlement  of  August,  1826, 
granted  to  the  trustees  and  their  heirs  the  hereditaments  in  ques- 
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tion,  to  hold  to  them  and  their  heirs  in  remainder  expectant  on 
the  plaintiflF's  death,  and  subject  and  without  prejudice  to  the  life- 
estates  limited  by  the  settlement  of  1826,  and  also  subject  to  the 
powers  annexed  to  such  life-estates,  and  to  the  jointure  thereby 
secured,  and  tlie  terms  for  securing  the  same,  and  any  other 
charges  upon  the  estates,  or  any  part  tliereof  to  which  tlie  plain- 
tiff might  be  entitled,  but  freed  from  the  estate  in  tail  male  limited 
to  or  vested  in  the  plaintiff,  and  all  other  estates  tail,  and  all  re- 
mainders, reversions,  estates,  rights,  interests,  or  powers  expectant 
or  depending  thereon,  or  to  take  effect  after  the  same,  or  in  defeas- 
ance thereof,  except,  only  such  powers  as  were  thereinbefore  saved 
and  preserved,  to  such  uses  as  the  plaintiff  and  his  son  should 
jointly  appoint.  The  other  deed  was  an  indenture  of  the  5th 
April,  1866,  and  made  between  the  same  parties,  reciting  that  the 
plaintiff  and  his  son  had  agreed  to  resettle  the  hereditaments  in 
question  to  the  uses  thereinafter  declared,  and  thereby  the  plain- 
tiff and  his  son  appointed  that  the  hereditaments  should, 
after  the  plaintiff's  *  death,  and  subject  to  his  life-estate,  *  672 
and  all  other  the  estates,  powers,  trusts,  and  charges  re- 
ferred to  in  the  deed  of  April  3d,  1856,  and  thereby  expressed  to 
be  saved  and  preserved,  remain  and  be  to  the  use  of  the  plaintiff's 
son  for  life,  with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  tlie  use  of  the  plaintiff's  nephew, 
the  above-mentioned  Dudley  Elwes  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  and  remainders  over. 

The  bill  stated  that  all  the  parties  to  these  deeds  believed  that 
the  rights  and  interests  of  the  plaintiff's  daughters  in  the  100,000Z. 
were  preserved  by  the  deeds,  and  that  the  solicitor  did  not  observe 
that  the  same  were  not  thereby  so  preserved,  but  that  in  fact  and 
truth,  by  reason  of  the  omission  of  a  term  of  years  and  proper 
trusts  for  the  benefit  of  the  plaintiff's  daughters,  the  resettlement 
was  not  in  pursuance  of  the  intentions  of  the  plaintiff  or  of  his  son, 
or  of  the  agreement  come  to  between  them,  and  did  not  carry  into 
effect  the  said  intentions  or  the  said  agreement. 

The  prayer  was  for  a  declaration  that  as  to  so  much  of  the  prop- 
erty comprised  in  the  resettlement  sought  to  be  rectified  as  imme- 
diately prior  to  the  execution  of  that  resettlement  was  affected, 
or  would  now  but  for  the  execution  of  that  deed  have  been  affected, 
by  tlie  term  of  1500  years  created  by  the  deed  of  the  16th  day  of 
March,  1846,  there  was,  by  mistake  and  contrary  to  the  true  intent 
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and  meaning  of  the  plaintiff  and  his  son  and  the  agreement  be- 
tween them,  omitted  a  limitation  of  a  term  of  1500- years  in  remain- 
der immediately  expectant  upon  the  failure  of  the  issue  male  of 
the  plaintiff  to  trustees  upon  the  trusts  declared  by  the  indenture 
of  the  16th  of  March,  1846,  of  the  term  of  1600  years  there- 

*  678   by  limited,  and  that  the  said  indenture  dated  the  *  6th  day 

of  April,  1866,  ought  to  be  rectified  accordingly,  and  for 
consequential  relief. 

Sir  Hugh  Cairns,  Mr.  Q.  L.  Ru9%ell,  and  Mr.  Bushhy,  for  the 
plaintiff.  —  The  agreement  was  that  the  estate  was  to  be  settled 
subject  to  all  existing  charges,  and  the  evidence  shows  that  among 
the  existing  charges  was  intended  that  of  the  100,0002.  It  had 
been  the  subject  of  negotiation  and  arrangement  in  1842  and  1846, 
and  could  not  have  been  forgotten. 

Mr.  Malins  and  Mr.  Oracknellj  for  some  of  the  defendants  en- 
titled in  remainder. 

Mr.  Bacon  and  Mr.  Bristowe,  for  the  defendant  Valentine  Elwes, 
referred  to  Marquis  of  Townshend  v.  Siangroom,  (a)  Beaumont  v. 
Bramley,  (6)  Marquis  of  Breadalbane  v.  The  Marquis  of  Chan- 
dos,  (jci)  Roohe  v.  Lord  Kensingtony  (d)  Fowler  v.  Fowler,  («)  and 
Jenner  v.  Jenner.  (jg^ 


Sir  Hugh  Cairns,  in  reply. 


May  7. 


The  Lord  Justice  Knight  Bruce.  —  Previously  to  the  year 
1866,  and  at  the  commencement  of  that  year,  the  family  estates 
of  the  plaintiff,  or  most  of  them,  had  become  and  stood  settled  on 

himself  for  life,  with  remainder  to  his  only  son,  the  defend- 
*  674   ant,  *  Mr.  Valentine  Elwes,  in  tail  male,  with  remainder  to 

the  other  son  or  sons,  if  any,  of  the  plaintiff,  successively 
in  tail  male,  with  remainder  to  trustees  for  a  term  of  1600  years. 
The  trustees  of  the  term  were  to  raise,  in  the  event  of  a  failure  of 

(a)  6  Ves.  328.  (d)  2  K.  &  J.  763. 

(6)  Turn.  &  R.  41.  (e)  4  De.  G.  &  J.  250. 

(c)   2  Myl.  &  Cr.  711. 

{g)  2  Giff.  232 ;  S.  C,  on  app.  2  De  G.,  F.  &  J.  869. 
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the  male  issue  of  the  plaintifiF  (and  therefore  of  course  not  before 
the  death  of  the  survivor  of  the  plaintiff  and  Mr.  Valentine  Elwes, 
if  at  all),  a  sum  of  100,000Z.  by  way  of  additional  portions  for  the 
benefit  of  the  plaintiff's  three  daughters,  who  are  all  living  and  of 
age. 

The  deed  or  the  last  of  the  deeds  by  which  the  estates  thus 
affected  were  so  settled  was  dated  the  16th  of  March,  1846.  By 
that  instrument  it  was  that  the  reversionary  term  was  created. 
The  estates  thus  settled  were,  however,  before  the  year  1866  and 
at  its  commencement,  subject  to  certain  powers  vested  in  the  plain- 
tiff, and  to  certain  charges,  including  or  consisting  of  a  pecuniary 
charge  vested  in  the  plaintiff,  a  jointure  rent-charge  in  favour  of 
the  lady  now  deceased,  who  was  then  his  wife,  and  a  term  for 
securing  20,000/.  as  portions  for  the  younger  children  of  that 
marriage,  all  which  preceded  Mr.  Valentine  Elwes'  estate  tail. 

The  father  and  the  son  in  April,  1866,  by  deeds  dated  respect- 
ively, the  8d  and  6th  of  that  month,  materially  altered  the  limita- 
tions by  which  the  estates  stood  affected  as  I  have  said  in  the  year 
1846,  and  resettled  them.  The  nature  and  effect  of  the  resettle 
ment  thus  made  by  these  deeds  was  to  preserve  to  the  plaintiff  his 
life-interest  and  powers  and  all  the  charges  that  preceded  the  es 
tate  tail  of  Valentine  Elwes,  but  to  destroy  that  estate  tail  and  all 
remainders  expectant  on  it,  and  the  ultimate  reversion,  and  to 
limit  the  estates,  subject,  as  I  have  just  mentioned,  to  the  use  of 
the  defendant,  Valentine  Elwes  for  his  life,  with  certain 
powers,  and  so  subject  to  the  use  of  his  *  first  and  other  *  676 
sons  successively  in  tail  male,  with  remainder  to  the  use  of 
the  other  sons,  if  any,  of  the  plaintiff  successively  in  tail  male, 
with  remainder  to  the  uses  of  certain  collateral  relatives  of  the 
plaintiff  in  the  male  line  for  life  and  in  tail  male,  with  remainder 
or  reversion  to  the  plaintiff  in  fee.  Those  instruments,  therefore, 
or  one  of  them,  extinguished  and  destroyed  the  term  of  1600  years 
and  its  trusts,  without  providing  for  the  three  ladies  any  equiva- 
lent or  substitution  or  compensation.  They  were  entitled,  how- 
ever, to  portions  more  certain,  though  of  less  amount,  namely,  the 
20,000/.  already  mentioned,  which  were  not,  if  they  could  have 
been  taken  away. 

Of  these  two  deeds  the  latter,  namely,  that  of  6th  April,  1866, 
with  which  the  plaintiff  is  dissatisfied,  but  the  defendants,  who  all 
claim  under  it,  are  satisfied,  is  in  question,  and  is  alone  in  question, 
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before  us.  The  plaintiflF's  dissatisfaction  is  only  with  the  destruc- 
tion of  the  term  of  1500  years  and  its  trusts,  a  destruction  effected 
by  the  latter  of  the  two  instruments.  He  does  not  complain  of  the 
former  of  them.  The  cause  was  heard  originally  by  the  Vice- 
Chancellor  Stuart,  before  whom  it  came,  not  only  on  the  plead- 
ings, but  also  with  documentary  and  other  evidence.  After  full 
hearing  and  consideration,  his  Honor  dismissed  the  bill  with 
costs. 

The  object  of  the  suit  is  to  have  the  term  of  1600  years  and  its 
trusts  revived  and  restored,  or  to  obtain  the  creation  of  an  equivar 
lent  term  to  be  held  upon  equivalent  trusts,  so  that,  in  the  event 
of  a  failure,  of  the  plaintiff's  male  issue,  which  of  course  must 
involve  a  failure  of  Valentine  Elwes's  male  issue,  the  plaintiff's 
three  daughters  may  have  from  the  estates  the  100,000Z.,  as  against 
those  on  whom  the  deeds  of  April,  1856,  settled  the  estates 

*  676    in  the  event  of  the  failure  of  the  *  plaintiff's  male  issue ; 

the  plaintiff  contending  that  the  deed  of  5th  April,  1856, 
was  prepared  and  executed  in  its  present  shape  through  error  and 
mistake,  so  far  as  the  term  of  1500  years  and  its  trusts  were  con- 
cerned, that  so  far  it  does  not  give  effect  to  the  intention  with  which 
he  and  his  son  executed  the  two  deeds  of  1856,  but  contravenes 
that  intention,  and  that  it  ought  to  be  reformed  accordingly,  so  as  to 
restore  the  term  of  1500  years  and  its  trusts,  or  create  an  equiva- 
lent term  with  equivalent  trusts. 

When  I  say,  as  I  do,  that  to  support  this  allegation,  if  there  is 
evidence  of  any  worth  or  account  at  all,  that  evidence  is  in  my 
opinion  merely  and  solely  the  written  agreement,  dated  the  24th 
January,  1856,  and  signed  in  that  month  by  the  plaintiff  and  his 
son,  which  the  bill  mentions,  I  do  not  make  the  observation  in  a 
sense  disrespectful  towards  any  party  to  the  cause  or  any  witness 
in  it. 

That  agreement,  which  was  for  a  settlement  or  resettlement  of 
the  estates,  and  of  course  preceded  the  deeds  of  April,  1856,  em- 
bodies or  adopts  certain  proposals  written  on  the  same  paper  as  the 
agreement,  and  the  words,  *'  and  all  subsisting  charges,"  and  the 
words,  *^  and  subject  as  aforesaid,"  which  the  proposals  contain  are 
contended  by  the  plaintiff  to  show  that  in  January,  1856,  the 
plaintiff  and  Mr.  Valentine  Elwes  contracted  together  and  meant 
to  settle  or  resettle  the  estates  so  as  to  preserve  the  term  of  1500 
years  and  its  trusts,  or  to  create  an  equivalent  term  with  equivalent 
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trusts,  and  considering  the  whole  of  the  materials  before  us,  I 
think  that  th^  plaintiff  must  fail  in  the  suit,  unless  he  can  establish 
that  the  eight  words  just  quoted  ought  to  be  treated  as  extending 
to  the  term  of  1500  years  and  its  trusts,  —  a  point  not  to  be 
determined  without  attending  to  the  whole  contents  *  of  the    *  677 
proposals,  and  the  state  of  the  title  to  the  property  included 
in  the  deeds  as  the  title  stood  immediately  before  the  agreement 
was  signed.     Attending,  however,  to  those  matters,  I  am  not  per- 
suaded that  it  is  necessary  or  proper  to  read  or  construe  those  two 
sets  of  words  or  either  of  them  as  the  plaintiflf  desires.    They  are, 
I  think,  not  absurd  or  unmeaning,  nor  without  object,  if  construed 
as  the  defendants  contend,  nor  do  I  consider  that  if  so  construed 
they  are  superfluous.    It  seems  to  me  a  reading  consistent  with 
reasonable  accuracy  (the  word  "  subsisting "  especially  being  re- 
membered, and  the  positions  of  the  words)  to  interpret  them  as  the 
defendants  desire  to  have  them  interpreted.     The  plaintiff  does 
not  contest  the  postponement  of  the  100,000/.  to  the  estates  and 
interests  of  all  his  male  issue,  and  therefore  does  not,  nor  as  I 
think  could,  contend  that  upon  his  theory  the  proposals,  so  far  as 
this  matter  is  concerned,  are  in  point  of  language  correctly  ex- 
*  pressed  and  accurately  arranged.     But  the  draft  of  the  deed  of  the 
6th  April,  1856,  was  settled  by  a  conveyancing  counsel  of  consid- 
erable standing,  and  so  settled  under  the  instructions  of  the  family 
solicitor,  in  whose  office  the  proposals  and  agreement  were  pre- 
pared, and  who  caused  the  deed  to  be  engt*ossed.    Nor  have  I  been 
able  to  bring  myself  to  think  that  either  that  solicitor,  a  respectable 
gentleman  in  extensive  practice  and  experience,  or  that  the  defend- 
ant Valentine  Elwes,  did  when  or  before  the  deed  of  the  6th 
April,  1856,  was  executed  by  him  consider  or  suppose  that  it  did 
or  would  restore  or  keep  alive  the  term  of  1600  years  or  its  trusts, 
or  provide  any  equivalent  or  substitution  or  compensation  for  it  or 
them.     I  acknowledge  that  it  seems  to  me  impossible,  on  the 
materials  before  us,  to  pronounce  that  the  deed  of  6th  April,  1856, 
expresses  defectively  or  incorrectly  the  meaning  and  intention  of 
the  father  and  son  in  executing  it.    The  plaintiff,  therefore,  in  my 
opinion,  cannot  have  any  relief  in  this  suit.     I  consider 
*  that  the  bill  should  remain  dismissed,  and  that  the  Vice-    *  678 
Chancellor's  disposal  of  the  costs  should  not  be  disturbed. 

The  Lord  Justice  Turner.  —  This  is  a  bill  seeking  to  rectify  a 
VOL.  m.  34  [  629  ] 
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settlement  made  on  the  marriage  of  the  defendant  Mr.  Valentine 
Elwes,  dated  5th  April,  1856.  The  defendant,  Valentine  Elwes 
is  the  only  son  of  the  plaintiff,  but  the  plaintiff  has  three  other 
children  who  are  daughters.  Upon  the  marriage  of  the  plain- 
tiff himself  in  1826,  the  estates  comprised  in  settlement  now 
sought  to  be  rectified  were  settled  to  following  uses :  [His  Lord- 
ship stated  them.] 

In  1842  the  plaintiff  was  in  difficulties.  His  estate  tail  in  re- 
mainder was  then  barred,  and  the  estates  were  resettled,  subject  to 
the  prior  limitations  in  favour  of  plaintiff's  first  and  other  sons  in 
tail  male,  to  such  uses  as  the  plaintiff  and  his  father  Robert  should 
appoint,  and  in  default,  &c. :  [His  Lordship  stated  the  limitations.] 

In  1846  the  plaintiff  and  his  father  executed  their  joint  pro- 
posals, and  limited  the  estates  to  the  following  uses:  [His  Lord- 
ship stated  them. 

The  title  stood  thus  till  the  time  of  Valentine's  marriage,  when 
the  estate  tail,  vested  in  Valentine  under  the  settlement  of  1826, 
was  barred,  and  the  estate  was  resettled  to  following  uses  :  [His 
Lordship  stated  them.] 

♦  679        *  The  bill  seeks  to  rectify  this  settlement  by  introducing 

after  the  limitations  in  favour  of  Valentine  and  his  sons  the' 
limitation  of  a  term  of  1500  years,  upon  trust  to  raise  100,OO0Z. 
for  the  daughters  of  the  plaintiff.     The  V ice-Chancellor  has  dis- 
missed the  bill,  and  the  plaintiff  has  appealed. 

What  plaintiff  has  to 'establish  in  order  to  maintain  his  bill  is, 
that  there  was  an  agreement  between  him  and  his  son  that,  subject 
to  the  limitations  in  favour  of  the  son  and  his  first  and  other  sons, 
and  the  other  sons  of  the  plaintiff,  there  should  be  introduced  into 
the  settlement  a  term  of  1500  years  to  raise  100,0002.  for  the 
plaintiff's  daughters,  or  at  least  that  the  estate  should  be  charged 
with  that  sum  in  favour  of  the  daughters.  The  plaintiff  has 
mainly  rtlied  in  proof  of  such  an  agreement  on  the  proposals  for 
the  settlement  which  were  signed  both  by  the  plaintiff  and  by  the 
defendant  Valentine.  These  proposals  are  as  follows :  [His  lord- 
ship stated  them.]  It  is  contended  for  the  plaintiff,  that  the 
100,000i.  secured  by  the  term  of  1500  years  having  been  "  ^  sub- 
sisting charge  "  at  the  date  of  the  resettlement,  and  the  resettle- 
ment having  been  agreed  to  be  made  subject  to  '^  all  subsisting 
charges,"  it  ought  to  have  been  made  subject  to  the  raising  of  that 
sum  and  to  the  term  for  securing  it.  But  in  my  opinion  this  argu- 
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ment  cannot  be  maintained.  The  parties  were  contracting  for  a 
resettlement  to  be  derived  out  of  the  estate  tail  of  the  defendant 
Yalentiue,  the  son  ;  and  it  is  difficult  to  suppose  that,  in  a  contract 
of  this  nature,  they  could  intend  to  refer  to  charges  which  were 
behind  the  estate  tail,  and  would  be  barred  by  the  estate  being 
disentailed.  It  is  not,  as  it  seems  to  me,  any  answer  to  this  argu- 
ment to  say  that  they,  in  fact,  contracted  with  reference  to  the 
limitations  of  the.  estate  which  were  subsequent  to  the 
*  estate  tail  of  the  defendant  Valentine,  for  it  may  well  be  *  680 
said  that  they  had  a  common  interest  in  the  limitations  of 
the  estate,  but  it  would  be  difficult  to  say  that  the  defendant  Val- 
entine could  have  any  common  interest  with  the  plaintiff  in  the 
charge  in  farour  of  his  daughters.  So  far,  indeed,  from  the  con- 
tract with  reference  to  the  ulterior  limitations  of  the  estate  furnish- 
ing any  argument  in  favour  of  the  plaintiff's  case,  it  seems  to  me 
to  furnish  an  argument  against  it,  for  the  fact  of  there  being  a 
contract  as  to  some  of  the  limitations  subsequent  to  the  estate  tail 
is  surely  strong  to  show  that  where  contract  was  intended  it  was 
expressed.  The  language  of  the  proposals,  however,  seems  to  me 
to  furnish  a  stronger  argument  against  the  plaintiff's  case.  The 
defendant  Valentine  is  to  disentail  [his  Lordship  read  the  second 
part  of  the  proposals  as  above  set  out],  and  then  the  resettlement 
is  to  be  made  under  the  joint  power  in  remainder  and  ^'  subject  as 
aforesaid."  The  resettlement,  therefore,  was  to  be  derived  out  of 
the  joint  power.  The  estates  created  under  it  were  to  be  subject 
only  to  the  charges  to  which  the  joint  power  was  subject,  and  I  do 
not  see  how  the  joint  power  —  the  estates  created  under  which 
were  to  take  effect  immediately  upon  the  father's  death,  and  which 
indeed  could  not  be  exercised  except  during  his  life  —  could  be 
subject  to  charges  which  could  not  take  effect  till  after  his  death. 
Some  such  difficulty  as  this  seems,  indeed,  to  have  been  contem- 
plated by  the  plaintiff,  for  the  bill  asks  that  the  100,000Z.  charge 
may  be  introduced  after  the  limitations  in  favour  of  the  defendant 
Valentine  and  his  first  and  other  sons ;  but  I  do  not  see  how  this 
could  be  done  in  the  absence  of  express  contract. 

It  seems  to  me,  therefore,  that,  so  far  as  the  proposals 
are  concerned,  they  furnish  no  ground  for  the  relief  *  which    *  681 
is  asked  by  this  bill.     But  then  it  was  said  for  the  appellant 
that  the  letters  and  the  parol  evidence  give  him  title  to  that  relief. 
I  think,  however,  that  it  plainly  appears  from  the  evidence  before 
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US,  that  the  signed  proposals  constituted  the  final  agreement  on 
which  the  resettlement  was  founded,  except  so  far  as  they  were 
varied  by  the  subsequent  agreement ;  and,  this  being  the  case,  I 
apprehend  that  we  cannot  look  to  what  had  passed  before  those 
proposals  were  signed,  and  certainly  no  evidence  can  be  received 
as  to  what  the  parties  intended  by  the  language  which  they  used 
in  the  proposals.  It  was  said  for  the  appellant,  that  the  surround- 
ing circumstances  must  be  taken  into  account,  and  I  agree  that 
they  must ;  but  when  taken  into  account  they  fail  to  show  what  it 
was  that  the  parties  really  intended.  Amongst  these  surrounding 
circumstances  it  was  much  relied  upon,  on  the  part  of  the  appel- 
lant, that  the  defendant  Valentine  was,  as  it  was  said,  proved  to 
have  known  of  the  100,000Z.  charged  ;  but  the  fact  of  his  having 
known  —  if  he  did  know  —  of  it,  furnishes  no  proof  that  he  agreed 
to  its  being  kept  alive.  Again,  it  was  said  for  the  appellant,  that 
the  defendant  Valentine  must  be  bound  by  what  Mr.  Barnard  said 
and  did  in  the  course  of  the  negotiation;  but  what  has  been 
already  said  as  to  the  proposals  seems  to  me  to  answer  this  argu- 
ment ;  and  it  is  to  be  observed,  too,  that  the  final  agreement  for 
the  resettlement  was  signed  by  the  defendant  himself. 

I  have  thought  it  right  to  make  these  observations  upon  the 
parol  evidence  and  upon  the  letters,  because  they  were  so  much 
discussed  in  the  argument  before  us,  but  I  think  it  quite  unneces- 
sary to  enter  more  fully  into  those  parts  of  the  case.  I  do  not 
find  that  in  the  whole  course  of  the  negotiations  for  this  resettle- 
ment one  single  word  was  said  upon  the  subject  of  the         I 

*  682    lOOjOOOZ.  *  charge,  or  of  the  term  for  securing  it,  and  the 

plain  result  of  the  case  seems  to  me  to  be,  that  to  grant  the 
prayer  of  this  bill  would  be,  not  to  correct  the  settlement  according  to 
the  agreement  of  the  parties,  but  to  add  to  their  agreement  a  term . 
which  had  not  been  determined  upon  or  even  agitated  between 
them. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Vice-Chancel- 
lor in  this  case  is  quite  correct  and  that  this  appeal  must  be  dis- 
missed, and  I  think  with  costs. 
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CLAYTON  V.  CLARKE. 
1861.     April  27,  29.    May  7.    Before  the  Lords  Justices. 

Although  the  Court  will  not  allow  an  infantas  suit  to  proceed  which  is  not  for 
the  infantas  benefit,  it  ought  not,  in  making  a  decree  for  accounts  in  such  a 
suit,  to  direct  an  inquiry  whether  any  benefit  has  accrued  to  the  infant  from 
the  suit,  so  as  to  make  the  answer  to  that  inquiry  depend  on  the  result  of  the 
accounts.^ 

Where  an  administration  suit  had  been  instituted  by  an  infant,  in  which  accounts 
had  been  directed  and  property  secured,  but  the  suit  appeared  not  to  have 
been  instituted  with  the  view  of  benefiting  the  infant,  the  Court  gave  the 
next  friend  no  costs  up  to  the  decree. 

This  was  an  appeal  of  the  plaintiff  (an  infant)  from  so  much  of 
a  decree  of  Vice-Chancellor  Stuart  as  directed  an  inquiry  whether 
any  benefit  had  accrued  to  the  plaintiff  from  the  suit,  and  from  so 
much  of  an  order  made  on  further  consideration,  and  on  an  appli- 
cation to  vary  the  chief  clerk's  certificate,  as  refused  the  applica- 
tion, and  as  directed  the  next  friend  to  pay  the  costs  of  it  and 
refused  him  his  costs  of  the  suit. 

The  suit  was  one  for  the  administration  of  the  estate  of  Sykes 
Clayton,  the  father  of  the  plaintiff. 

By  the  decree  made  on  the  2d  of  May,  1860,  on  the  orighial 
hearing  the  Vice-Chancellor  directed  the  usual  accounts  and  pay- 
ment of  the  debts,  funeral,  and  testamentary  expenses,  legacies 
and  annuities,  and  an  inquiry  as  to  the  testator's  real  estate 
and  the  incumbrances  *  thereon,  and  also  an  inquiry  whether  *  683 
any  and  what  benefit  had  accrued  to  the  infant  plaintiff 
from  the  institution  of  the  suit,  and  further  consideration  was 
adjourned. 

By  the  chief  clerk's  certificate  dated  the  3d  August,  1860,  a 
balance  of  263Z.  11^.  Sd,  was  certified  to  be  due  from  the  execu- 
tor and  executrix ;  but  the  chief  clerk  certified  that  the  executor 
and  executrix  claimed  to  be  allowed  payments  to  the  amount  of 
8437.  28.  lOd.  which  had  not  been  allowed,  as  there  was  no  direc- 
tion in  the  decree  respecting  them.  And  the  chief  clerk  certified 
that  no  benefit  had  accrued  to  the  infant  plaintiff  from  the  institu- 
tion of  the  suit. 

»  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  70-72. 
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A  summons  was  taken  out  by  the  plaintiff  to  vary  the  certificate 
and  was  adjourned  into  Court  and  heard  with  the  hearing  of  the 
cause  on  further  consideration  ;  and  on  the  19th  December,  1860, 
the  second  of  the  orders  under  appeal  was  made  to  the  effect  that 
the  Court  did  not  think  fit  to  make  any  order  on  the  application 
of  the  plaintiff,  except  that  the  plaintiff's  next  friend  should  pay  to 
the  defendants  Joseph  Clarke  and  James  Lewis  and  Elizabeth  his 
wife  their  costs  of  the  application,  or  to  give  any  costs  of  the  suit 
to  the  next  friend  up  to  that  hearing ;  and  it  was  ordered  that  the 
defendants  John  Clarke  (the  executor),  and  James  Lewis  (the 
executrix's  husband),  and  Elizabeth  his  wife  should  retain  their 
costs  when  taxed,  as  they  were  thereby  directed  to  be,  as  between 
solicitor  and  client  out  of  the  sum  of  268Z.  lis.  bd.^  found  by  the 
certificate  to  be  due  from  them  on  account  of  the  testator's  per- 
sonal estate. 

Mr.  Malins  and  Mr.  Chapman  Barber ,  in  support  of  the 

*  684  ["appeal.  —  *  Such  an  inquiry  as  is  here  directed  is  unprece- 

dented in  an  administration  decree,  and  would  be  in  the 
highest  degree  inexpedient  and  dangerous.  The  Court  encourages 
suits  on  behalf  of  infants,  unless  where  malicious  motives  are 
shown,  or  the  suit  appears  to  be  instituted  merely  for  the  sake  of 
costs.  Bat  assuming  the  inquiry  to  have  been  rightly  directed,  the 
certificate  is  wrong.  For  the  accounts  have  been  taken,  and  the 
balance  turns  out  to  be  268^.,  instead  of  71.  as  stated  in  the  answer. 
Moreover  the  plaintiff's  person  and  property  have  been  placed 
under  the  protection  of  the  Court,  and  a  balance  of  800Z.,  part  of 
the  testator's  estate  which  had  remained  in  the  hands  of  the  defend- 
ants, or  some  or  one  of  them,  uninvested  from  the  19th  August, 
1869,  as  to  600Z.,  part  thereof,  until  the  30th  March,  1860,  and  as 
to  2001.J  further  part  thereof,  until  the  2d  April,  1860,  has  been 
invested  since  and  in  consequence  of  the  institution  of  the  suit. 
It  cannot  therefore  be  said  that  the  suit  has  not  been  bene- 
ficial. 

They  referred  to  Richardson  v.  Miller^  (a)  Stevens  v.  Stevens,  (6) 
and  Jeffrey  v.  Tozer.  (c) 

(a)  1  Sim.  133.  (b)  6  Madd.  97.  (c)  Rolls,  unreported. 
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Mr,  Bacon  and  Mr.  Higgina,  for  the  respondents,  referred  to 
Nalder  v.  Hawkins,  (a) 

Mr.  0.  Barber,  in  reply. 

May  7. 

♦The  Lord  Justice  Turner.  —  This  is  an  appeal  from  *  685 
part  of  the  original  deci*ee  from  an  order  refusing  motion 
.  to  vary  certificate,  and  also  from  part  of  the  order  made  on  further 
consideration  of  the  cause. 

The  bill  was  filed  by  an  infant  by  her  next  friend  against  the 
executors  and  trustees  of  her  father's  will  for  the  administration 
of  the  father's  estate.  The  executors  and  trustees  are  the  defend- 
aats  of  Clarke  and  the  father's  widow,  who  has  married  Mr.  Lewis, 
a  solicitor,  and  he  is  made  a  co-defendant  by  reason  of  such  mar- 
riage. The  defendants  put  in  their  answer,  and  immediately 
afterwards  gave  notice  of  motion  that  the  bill  might  be  dismissed, 
or  that  an  inquiry  might  be  directed  whether  the  suit  was  for  the 
benefit  of  the  infant  plaintiff.  It  is  evident  from  this,  that  the 
proceedings  in  the  suit  excited  angry  feeling,  not  perhaps  unnatu- 
rally, as  the  infant  plaintiff  appears  to  have  been  well  taken  care  of 
by  her  mother,  and  not  less  so  by  her  mother's  second  husband. 
Great  credit  is  indeed  due  to  Mr.  Lewis  for  his  conduct  towards  the 
plaintiff.  On  the  other  hand,  it  must  be  remembered,  that  execu- 
tors and  trustees  stand  in  a  fiduciary  position  and  are  bound  to 
render  their  accounts  in  this  Court,. and  that  their  being  called  on 
to  do  so  involves  no  imputation  on  their  character  or  conduct.  It 
would  have  been  better,  therefore,  if  the  case  had  not  been  met 
with  the  angry  feeling  which  the  proceedings  evince. 

By  arrangement,  the  motion  for  dismissal  or  for  a  reference  was 
treated  as  motion  for  decree,  and  upon  it  a  decree  was  made 
directing  the  usual  accounts  to  be  taken,  and  directing  the  inquiry, 
which  is  the  subject  of  the  first  part  of  the  appeal. 

*  Now  that  inquiry  is  certainly  an   unusual  one.    No   *  686 
doubt  this  Court  will  not  allow  a  suit  improperly  instituted 
on  the  part  of  an  infant  to  proceed.     The  Court  has  full  jurisdic- 
tion to  stay  it.     But  with  all  deference  to  the  learned  Yice-Chan- 
cellor,  it  is  quite  new  to  pronounce  a  decree  for  accounts  upon  an 

(a)  2  Myl.  &  K.  243. 
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infant's  bill,  and  at  the  same  time  to  direct  inquiry  whether  the 
suit  has  been  for  the  infant's  benefit.  Such  a  degree  seems  to 
assume  that  it  is  to  depend  on  the  result  of  the  account  whether 
the  suit  was  instituted  for  his  benefit  or  not.  But  in  my  judgment 
the  question  of  benefit  ought  not  to  be  considered  to  depend  on 
any  such .  result,  nor  can  I  agree  that  there  is  no  benefit  from  an 
infant  being  a  ward  of  this  Court,  or  that  there  is  no  benefit  from 
the  property  being  ascertained  and  secured.  I  believe,  and  experi- 
ence satisfies  me  that  the  general  opinion  coincides  with  mine, 
that  where  an  infant  is  entitled  to  property,  no  better  tribunal  can 
be  resorted  to  than  this  Court  for  its  guardianship  and  protection. 
The  Vice-Chancellor  observed,  that  he  directed  this  inquiry  to  justify 
the  next  friend,  or  rather  to  afford  him  an  opportunity  of  justify- 
ing himself  in  taking  these  proceedings.  But  if  those  accounts 
are  proper  to  be  taken,  as  the  decree  assumes,  I  cannot  see  how 
the  justification  of  the  next  friend  can  depend  upon  their  result. 
I  think,  therefore,  that  this  inquiry  should  not  have  been  intro- 
duced into  the  decree,  and  that  the  decree  should  in  this  respect 
be  reversed. 

The  inquiry  thus  falling  to  ground,  the  repoi*t  upon  it  must  of 
course  fall  also.  It  is  unnecessary  therefore  to  consider  it ;  but  it 
may  be  right  to  say,  that,  for  the  reasons  which  I  have  already 
given,  I  should  not  have  been  disposed  to  agree  in  it. 

The  remaining  questions  arose  on  the  order  for  further 

*  687   *  consideration.     The  next  friend  is  ordered  to  pay  the 

costs  of  the  motion  to  vary  the  certificate.  In  my  opin- 
ion he  should  not  have  been  ordered  to  pay  these  costs.  Indepen- 
dently of  the  opinion  which  I  have  expressed,  there  was  a  fair 
question.  But  the  next  friend  should  have  no  costs  of  this  motion. 
He  should  have  come  sooner  to  discharge  that  part  of  the  decree. 
Another  question  is  this:  The  decree  gives  the  next  friend 
no  costs  of  the  suit.  Now  upon  the  evidence  I  cannot  separate 
this  suit  from  some  prior  litigation  which  appears  to  have  taken 
place.  But  for  that  I  do  not  believe  it  would  have  been  instituted. 
The  moving  cause  for  its  institution  was  therefore  not  the  benefit 
of  the  infant.  I  think,  therefore,  that  the  next  friend  should  have 
no  costs  up  to  the  decree.  I  think  also  that  he  should  have  no 
costs  of  the  inquiry  as  to  the  suit  having  been  for  the  infant's 
benefit.  This  inquiry  should  not  have  been  directed ;  but  it  was 
his  conduct  that  led  to  it.  On  the  other  hand,  however,  the  Court 
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has  made  a  decree,  and  the  infant  has  had  the  benefit  of  the  decree 
in  having  had  the  accounts  taken  and  the  property  ascertained. 
I  do  not  think  the  case  such  as  that  the  infant  should  have  these 
benefits  at  the  expense  of  the  next  friend. 

I  think,  therefore,  that  the  next  friend  should  have  costs  from 
the  date  of  the  decree  except  as  to  the  motion  to  varjr  the  certifi- 
cate, and  as  to  the  inquiry  and  except  as  to  the  appeal  as  to  which 
there  must  be  no  costs. 

The  Lord  Justice  KjnoHT  Bruce  concurred. 


•THE     ECCLESIASTICAL     COMMISSIONERS     FOR    *688 
ENGLAND    v.    THE    VESTRY    OF    THE    PARISH 
OF  ST.  JAMES  AND   ST.  JOHN,   CLERKENWELL. 

1861.    Before  the  Lord  Chancellor  Lord  Campbell. 

The  exceptions  expressed  in  the  18  &  19  Vict.  c.  120,  §  90,  and  19  &  20  Vict, 
c.  112,  §  3  (the  Metropolis  Local  Management  Acts),  do  not  exempt  the 
ecclesiastical  commissioners,  acting  under  the  Church  Building  Acts,  from 
the  provisions  of  the  first-mentioned  Act,  and  vestries  have,  under  the  first- 
mentioned  Act,  authority  to  pull  down  such  portions  of  churches,  as  well  as 
of  other  buildings,  as  transgress  the  provisions  of  that  Act. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart 
granting  an  injunction,  and  the  question  turned  on  the  operation 
of  the  Metropolis  Local  Management  Acts  on  the  powers  of  the 
ecclesiastical  commissioners  under  the  Church  Building  Act  (58 
Geo.  8,  c.  45). 

By  the  58  Geo.  3,  c.  45,  §  83,  the  commissioners  for  building 
new  churches  were  authorized  to  accept  and  take  any  building  or 
buildings  fit  to  be  used  for  or  to  be  converted  into  additional 
churches  or  chapels,  and  also  any  lands,  tenements,  and  hereditar 
ments  proper  for  sites  of  additional  churches  or  chapels,  not 
exceeding  in  quantity  in  any  one  place  what  might  be  sufficient 
access  and  approach  thereto,  from  any  persons  willing  to  give  the 
same ;  and  every  such  site  when  conveyed  to  the  commissioners 
and  the  church  erected  thereupon,  and  when  notice  thereof  was 
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given  to  the  bishop  of  the  diocese,  should  become  for  ever  there- 
after devoted  to  ecclesiastical  purposes. 

By  section  62  the  commissioners  are  authorized  to  build  or 
cause  to  be  built  churches  or  chapels  under  the  provisions  of  the 
Act,  upon  such  plans  as  they  should  deem  most  expedient  for  afford- 
ing fit  and  proper  accommodation  for  the  largest  number  of  per- 
sons at  the  least  expense. 

By  the  19  &  20  Vict.  c.  53,  all  the  poivers  and  authorities 

*  689    *  then  vested  in  the  commissioners  for  building  new  churches 

were  transferred  to  the  ecclesiastical  commissioners. 
By  the  18  &  19  Vict.  c.  120  (the  Metropolis  Local  Management 
Act),  it  is  enacted  (sect.  90)  that  all  the  duties,  powers,  and 
authorities  for  or  in  relation  to  the  paving,  lighting,  watering, 
cleansing,  or  improving  of  any  parish  mentioned  in  schedule  (A.) 
to  the  Act  (in  which  schedule  the  above-mentioned  parish  is  com- 
prised) or  any  part  of  such  parish  then  vested  in  any  commis- 
sioners, or  in  any  body  other  than  the  vestry  of  such  parish,  or  in 
any  officer  of  any  commissioners  or  other  body,  and  all  other 
duties,  powers,  and  authorities  in  any  wise  relating  to  the  regula- 
tion, government,  or  concerns  of  any  such  parish  or  of  the  inhab- 
itants thereof  (except  such  duties,  powers,  and  authorities  as  relate 
to  the  affairs  of  the  church  or  the  management  or  relief  of  the  poor, 
or  the  administration  of  any  money  or  other  property  applicable 
to  the  relief  of  the  poor,  so  far  as  such  duties,  powers,  and  author- 
ities relate  thereto)  then  vested  under  any  local  Act  of  Parliament 
in  any  commissioners  or  in  any  body  other  than  the  vestry  of 
such  parish,  or  in  any  such  officer,  shall  cease  to  be  so  vested,  and 
shall,  save  as  therein  otherwise  provided,  become  •  vested  in  and 
be  performed  and  exercised  by  the  vestry  of  such  parish,  and  that 
the  provisions  of  every  such  Act  of  Parliament  as  aforesaid  shall 
be  applicable  to  the  vestry  of  every  such  parish. 

By  sect.  143,  it  is  enacted,  ^Hhat  no  building  should,  without 
the  consent  in  writing  of  the  Metropolitan  Board  of  Works,  be 
erected  beyond  the  regular  line  of  buildings  in  the  street  in  which 
the  same  was  situate,  in  case  the  distance  of  such  line  of  buildings 

from  the  highway  did  not  exceed  thirty  feet,  or  within  thirty 

*  690    feet  of  the  highway  *  where  the  distance  of.  the  line  of 

buildings  therefrom  amounted  to  or  exceeded  thirty  feet, 
notwithstanding  there  being  gardens  or  vacant  spaces  between  the 
line  of  buildings  and  the  highway;  and  in  case  any  building 
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should  be  erected  contrary  to  that  enactment,  it  should  be  lawful 
for  the  vestry  in  whose  parish  such  building  was  situate  to  cause 
the  same  to  be  demolished  or  set  back,  and  to  recover  the  expenses 
incurred  by  them  from  the  owner  of  the  premises,  in  manner  therein 
provided." 

By  sect.  260,  the  word  "  owner  "  is  thus  defined :  "  The  word 
^  owner'  shall  (except  for  the  purpose  of  the  provisions  of  this 
Act  requiring  notice  to  be  served  on  owners  or  reputed  owners  of 
land  before  application  to  one  of  her  Majesty's  principal  secretaries 
of  state  for  his  consent  to  exercise  powers  of  taking  land  or  any 
right  or  easement  in  or  over  land  compulsorily)  mean  the  person 
for  the  time  being  receiving  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  said  word  is  used,  whether  on  his 
own  account  or  as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same,  if  such  lands  or  premises  were  let  at  a 
rack-rent." 

By  19  &  20  Yict.  c.  112,  amending  the  last-mentioned  Act,  §  8, 
it  is  enacted  as  follows :  "  Save  as  hereinbefore  otherwise  provided, 
all  the  duties,  powers,  and  privileges  (including  suchi  as  relate  to 
the  affairs  of  the  church  or  the  management  or  relief  of  the  poor, 
or  the  administration  of  any  money  or  other  property  applicable 
to  the  relief  of  the  poor)  which  might  have  been  performed  or 
exercised  by  any  open  or  elected  or  other  vestry,  or  any  such  meet- 
ing as  aforesaid,  in  any  parish  under  any  local  Act  or  otherwise  at 
the  time  of  the  passing  of  the  said  Act  of  the  last  session,  shall  be 
deemed  to  have  become  transferred  to  and  vested  in  the 
*  vestry  constituted  by  such  last-mentioned  Act :  provided  *  691 
that  all  duties*  and  powers  relating  to  the  affairs  of  the 
church,  or  the  management  or  relief  of  the  poor,  or  administration 
of  any  money  or  other  property  applicable  to  the  relief  of  the  poor 
which  at  the  time  of  the  passing  of  the  said  Act  were  vested  in  or 
might  be  exercised  by  any  guardians,  governors,  trustees,  or  com- 
missioners, or  any  body  other  than  any  open  or  elected  or  other 
vestry,  or  any  such  meeting  as  hereinbefore  mentioned,  shall  con- 
tinue vested  in  and  be  exercised  by  such  guardians,  governors, 
trustees,  or  commissioners,  or  other  body  as  aforesaid." 

The  bill  which  was  filed  by  the  ecclesiastical  commissioners  and 
Mr.  Courtenay  (the  incumbent  of  the  district  of  Pentonville)  stated 
that  the  above-mentioned  parish  was  insufficiently  supplied  with 
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church  accommodation,  and  that  in  the  month  of  April,  1854,  Pen- 
tonville  was  constituted  an  ecclesiastical  district  by  an  order  in 
council;  that  steps  were  then  taken  towards  building  a  new 
church,  and  that  a  site  was  purchased  in  Penton  Street,  from 
Major  Penton,  by  the  plaintiffs,  for  that  purpose.  That  in  July  or 
August,  1860,  a  plan  and  description  of  the  proposed  site  and  of 
the  proposed  church  to  be  built  thereon  was  submitted  to  the  plain- 
tiffs by  the  committee  and  approved  of  by  the  plaintiffs,  and  that 
the  sit€  and  the  freehold  thereof  were  conveyed  to  and  vested  in  the 
plaintiffs,  the  ecclesiastical  commissioners,  in  accordance  with  the 
provisions  of  the  Acts  of  Parliament.  That  the  plaintiff  Mr.  Court- 
enay,  who  was  formerly  the  minister  of  St.  James  Chapel,  Penton- 
ville,  was  appointed  the  incumbent  of  the  district,  and  that  the 
freehold  of  the  church  and  of  the  site  thereof  would  upon  its  con- 
secration be  vested  in  him.     That  he  entered  into  contracts  and 

commenced  the  erection  of  the  church,  and  that  a  consid- 
•  692    erable  number  of  workmen  had  been  for  some  *  months  past 

engaged  thereon,  and  that  the  church  had  been  raised  to  a 
height  of  about  five  feet  above  the  level  of  the  ground ;  but  that 
the  defendants,  alleging  that  the  church  was  being  erected  about 
ten  feet  beyond  the  regular  line  of  buildings  in  Penton  Street,  and 
was  an  infringement  of  the  143d  section  of  the  Metropolis  Local 
Management  Act,  threatened  forcibly  to  level  to  the  ground  a  large 
portion  of  the  chancel  of  the  church,  and  had  in  fact  sent  a  number 
of  workmen  upon  the  site,  who  had  to  some  extent  pulled  down 
and  demolished  the  chancel.  The  prayer  was  for  an  injunction  to 
restrain  the  defendants  from  pulling  down  the  portion  Remaining 
standing  of  the  intended  church  and  fo^'Compensation  for  the  dam- 
age already  done. 

The  Vice-Chancellor  held  that  the  case  was  within  the  excep- 
tion of  the  19  &  20  Vict.  c.  112,  §  8,  and  not  subject  to  the  powers 
of  the  defendants,  and  made  a  decree  for  an  injunction. 

Mr.  Malinsj  Mr.  Woodroffe^  and  Mr.  lAndley^  for  the  plaintifls, 
the  respondents.  —  The  143d  section  of  the  Metropolis  Local  Man- 
agement Act  does  not  apply  to  a  church,  for  it  contains  a  provision 
for  the  recovery  of  expenses  from  the  owner,  and  the  word 
^' owner"  is  defined  as  a  person  receiving  the  rack-rent  of  the 
land,  or  who  would  receive  the  rack-rent  if  the  land  were  let  at  a 
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rack-rent,  a  proyision  not  applicable  to  such  a  building  as  a  church. 
But  the  Act  itself  excludes  the  vestry  from  the  exercise  of  duties, 
powers,  and  authorities  relating  to  the  affairs  of  the  church,  and 
although  this  is  to  some  extent  altered  by  the  amending  Act  of  the 
following  session,  yet  the  latter  Act  still  more  pointedly  prohibits 
the  interference  of  the  vestry  with  the  powers  vested  in  any  com- 
missioners relating  to  the  affairs  of  the  church.  The  appeal  is 
therefore  without  foundation. 

*  Mr,  Bacon  and  Mr,  Hardy ^  in  support  of  the  appeal.  —  *  693 
The  Vice-Chancellor's  decision  proceeds  on  the  hypothesis 
of  the  ecclesiastical  commissioners  having  had,  when  the  Metrop- 
olis Local  Management  Act  passed,  authority  to  build  in  the  way 
in  which  they  have  done  in  this  case.  That  hypothesis  is,  however, 
incorrect,  for  by  the  Act  of  the  14  Geo.  3,  c.  78,  the  Act  then  in 
force  for  regulating  the  buildings  of  the  metropolis,  which  was  in 
substance,  re-enacted,  with  additional  provisions,  in  the  same  session 
as  that  in  which  the  Metropolis  Local  Management  Act  passed,  the 
portion  of  the  building  here  in  question  is  one  which  the  commis- 
sioners were  precluded  from  erecting.  That  Act  provides  (sect.  2), 
that  every  church,  chapel,  meeting-house,  and  other  place  of  public 
worship  shall  be  deemed  of  the  first  rate  or  class  of  building.  And 
then  by  sect.  49  it  provides,  that  no  bow  window  or  other  projec- 
tion shall  be  built  with  or  added  to  any  building  of  the  first,  second, 
third,  or  fourth  rate  or  class  of  building  next  to  any  public  street, 
square,  court,  or  way,  so  as  to  extend  beyond  the  general  line  of 
the  fronts  of  the  houses  in  such  public  street,  square,  court,  or  way. 
The  case  is  therefore  not  within  the  exception  contained  in  the  Act 
of  the  19  &  20  Vict.  c.  112.  Nor  is  it  within  the  exception  con- 
tained in  the  Act  of  the  18  &  19  Vict.  c.  120,  for  the  power  to  pull 
down  part  of  a  church  which  violates  the  provisions  of  the  Metro- 
politan Buildings  Act,  is  not  a  duty,  power,  or  privilege  relating  to 
the  affairs  of  the  church. 

With  respect  to  the  argument  founded  on  the  definition  of  the 
word  ^'  owner,"  there  is  nothing  in  it  sufficient  to  exclude  a  church 
from  the  meaning  of  the  word  "  building ; "  and  a  church  is  by  the 
Act  14  Geo.  3,  c.  78,  expressly  included  in  that  term. 

They  also  referred  to  58  Geo.  8,  c.  46,  §§  33-62 ;  ♦  69  Geo.  *  694 
3,  c.  134,  §§  6-7 ;  7  &  8  Vict  c.  66;  7  &  8  Vict.  c.  84  ; 
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8  &  9  Vict.  c.  70,  §  25 ;  19  &  20  Vict.  c.  112,  §  8.  Tear  v.  Free- 
hody^(a)  Carter  v.  Oropley^(Jji)  and  Tinkler  v.  The  Board  of 
Works  for  Wandsworth  District,  (c) 

The  Lord  Chancellor.  —  It  is  with  great  reluctance  and  great 
pain  that  I  feel  myself  compelled  to  say,  I  think  that  the  decree 
appealed  against  must  be  reversed.  It  seems  to  me,  as  far  as  my 
observation  goes,  that  no-  harm  would  have  followed  to  the  public 
or  to  any  individual,  if  this  chancel  had  been  allowed  to  be  erected 
and  remain ;  but  I  think  that  it  is  erected  contrary  to  law,  and  the 
law  must  prevail.  If,  as  was  suggested,  the  commissioners  had 
power  before  the  passing  of  the  Metropolis  Local  Management  Act 
to  erect  a  building  with  such  a  projection,  I  should  have  thought 
that  they  still  retained  it ;  but  I  find  that  it  is  now  clearly  shown 
that  they  had  no  such  power.  Under  the  14th  section  of  the  Act 
of  Geo.  3,  it  was  forbidden.  It  is  expressly  forbidden,  and  there- 
fore is  unlawful.  Now,  can  it  be  said  that  the  sections  relied  upon 
by  Mr.  Malins  gave  a  power  to  dispense  with  the  law  ?  It  is  im- 
possible. They  could  only  preserve  the  power  which  the  commis- 
sioners before  had ;  but  they  had  no  such  power,  and  it  would  be 
monstrous  to  say  that  those  sections  which  are  refered  to  were 
meant  to  confer  a  power  upon  them  of  dispensing  with  the  general 
law  when  they  thought  it  convenient.  That  being  so,  it  was  un- 
lawful ;  and  by  the  express  enactment  of  the  143d  section,  if  the 
building  be  erected  beyond  the  general  line  of  the  buildings 
•  695  of  the  street  in  which  the  same  is  *  situate,  without  the  con- 
sent in  writing  of  the  Metropolitan  Board  of  Works,  it  may 
be  dealt  with  as  the  subsequent  part  of  that  section  provides. 
Therefore,  I  cannot  say  that  this  Court  has  any  power  to  grant  an 
injunction  against  that  being  done  which  the  law  permits.  I  regret 
it  exceedingly,  but  in  the  discharge  of  my  duty  I  am  bound  to  say 
that  I  think  the  Vice-Chancellor'  took  an  erroneous  view  on  this 
subject,  and  that  his  decree  must  be  reversed.  The  bill,  I  think, 
must  be  dismissed,  but  under  the  circumstances  without  costs ;  and 
I  would  still  throw  out  a  hope  that  there  may  be  some  amicable  ar- 
rangement, and  that  the  meritorious  and  laudable  intentions  of  those 
who  wish  this  church  to  be  completed  may  not  be  disappointed. 

(a)  4  C.  B.  (N.  S.)  259.  (c)  2  De  G.  &  J.  261. 

(6)  8  Jur.  (N.  S.)  171. 
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In  the  Matter  of  BRENNARD^S  PATENT. 
1861.    May  27.    Before  the  Lord  Chancellor  Lord  Camfbrll. 

Where  a  person  objecting  to  the  grant  of  letters>patent  for  an  invention  had  not 
seen  any  notice  of  the  application  for  the  letters-patent  till  after  the  sealing 
of  the  warrant  for  sealing  them :  Held,  that  he  was  entitled  to  oppose  before 
the  Lord  Chancellor,  and  the  matter  was  referred  back  to  the  Attorney- 
General. 

This  was  the  petition  of  Messrs.  Gable  Brennard  and  John  Breii- 
nard,  who  had  presented  a  petition  for  letters-patent,  and  by  their 
present  petition  they  prayed  that  the  letters-patent  might  be  sealed, 
notwithstanding  a  notice  of  objection  which  had  been  left  at  the 
patent  office  on  behalf  of  the  respondent. 

On  the  15th  October,  1860,  the  petitioners  presented  the  usual 
petition  for  the  letters-patent,  and  lodged  it  at  the  offioe  of  the 
commissioners  of  patents,  accompanied  with  the  usual  declaration 
and  a  provisional  specification. 

On  the  22d  October,  1860,  the  Attomey-Qeneral  gave  a 
certificate  of  his  allowance,  which  was  filed,  and  *  the  pro-    *  696 
visional  protection  was   duly  advertised  in   the   London 
Gazette. 

On  the  Slst  October  the  petitioners  gave  notice  at  the  office  of 
the  commissioners  of  their  intention  of  proceeding  with  their  appli- 
cation for  the  letters-patent ;  and  on  the  6th  of  November  the  notice 
was  advertised  in  the  London  Gazette. 

On  the  1st  April,  1861,  the  petitioners  applied  to  the  Attorney- 
General  to  cause  his  warrant  to  be  made  for  the  sealing  of  the 
letters-patent,  and  on  the  9th  April,  1861,  the  Attorney-General 
accordingly  issued  his  warrant,  which  was  sealed  with  the  seal  of 
the  commissioners  on  the  same  day. 

The  respondent  William  Rumney  had  since  caused  a  notice  in 
writing  to  be  left  at  the  office  of  the  commissioners,  stating  that 
he  objected  to  the  sealing  of  such  letters-patent  on  the  ground  that 
the  alleged  invention  was  not  an  invention  of  any  manner  of  impor- 
tance for  which  letters-patent  could  by  law  be  granted,  and  also 
that  the  same  was  not  new  and  original,     n 

In  opposition  to  the  petition,  affidavits  were  filed  on  behalf  of 
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the  respondent,  to  the  effect  that  the  petitioners  were  not  the  true 
and  first  inventors,  and  that  on  the  18th  March  last  the  respondent 
first  became  aware  of  the  nature  of  the  application  for  the  patent, 
and  that,  as  soon  as  he  had  ascertained  what  it  really  was,  he  had, 
without  any  loss  of  time,  communicated  with  his  solicitor  upon  the 
subject,  and  requested  him  to  take  the  necessary  steps  to  prevent 
the  letters-patent  from  being  granted.  That,  prior  to  the  said  18th 
March  last,  he  had  not  seen  any  notice  of  the  application 

•  697    for  the  patent,  *  and  that  notice  of  opposition  to  the  patent 

was  given  at  the  patentoffice  on  the  23d  March  following. 

Mr.  Webster  supported  the  petition. 

Mr.  Ashton  opposed  it. 

The  Lord  Chancellor  was  of  opinion  that  Mr.  Rumney  had  not 
been  guilty  of  any  laches  which  would  disentitle  him  to  oppose  the 
letters-patent,  the  afiidavits  explaining  suflSciently  why  he  had  not 
opposed  the  parent  before  the  Attorney-General.  His  Lordship 
remitted  the  case  to  be  heard  by  the  Attorney-General,  and  or- 
dered the  question  as  well  of  the  sealing  of  the  patent  as  of  costs 
to  stand  over  until  after  the  Attorney-General's  decision. 


FORD  V.  TENNANT. 
1861.    June  1.     Before  the  Lords  Justices. 

To  a  bill  seeking  a  declaration  that  a  purchase  hy  a  solicitor  of  an  annuity 
charged  on  his  client^s  estate  was  made  with  the  client^s  money,  or  that  the 
client  was  entitled  to  the  benefit  of  the  purchase,  and  for  consequential  relief, 
registered  judgment  creditors  of  the  client  were  hdd,  on  a  plea,  not  to  be 
necessary  parties. 

This  was  the  appeal  of  the  defendant  from  the  decision  of  the 
Master  of  the  Rolls  overruling  a  plea  for  want  of  parties.  The 
plaintiff  was  the  executor  of  the  late  Lord  Kensington,  and 
the  bill  sought  a  declaration  that  the  estate  of  his  testator  was 
entitled  to  the  benefit  of  the  purchase  of  an  annuity  which  was 
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charged  upon  the  testator's  estates,  and  had  been  purchased  by  the 
defendant,  on  the  ground  that  the  defendant  had  been  the  solicitor 
of  the  testator,  and  had  purchased  the  annuity  with  the  testator's 
money  and  upon  his  instructions. 

*  The  bill  prayed  for  an  account  of  the  sums  paid  by  the  *  698 
defendant  arising  from  the  testator's  estates  in  respect  of 
the  annuity,  and  of  the  sum  (if  any)  contributed  by  the  defendant, 
and  that  the  defendant  might  be  ordered  to  assign  the  annuity  to 
the  plaintiff,  the  plaintiflF  thereby  offering  to  pay  to  the  defendant 
such  sum  (if  any)  as  should  be  found  due  to  him. 

The  plea  averred  that  the  testator  was  at  his  death  indebted  to 
twenty-three  persons  specified  in  the  plea  in  the  amounts  therein 
mentioned  on  judgments,  the  particulars  of  which  were  set  forth, 
and  that  these  judgmei^t  creditors  claimed  liens  on  the  estates 
charged  with  the  annuity  and  all  other  the  real  estates  of  the  tes- 
tator. The  case  is  reported  in  the  29th  volume  of  Mr.  Beavan's 
Eeports.  (a) 

Mr,  Karslakcy  with  Mr.  Roundell  Palmer^  in  support  of  the 
appeal,  referred  to  Lumsden  v.  Fraserj  (6)  Adams  v.  Paynter^  (c) 
and^/Zen  v.  Haulden.  (d) 

Mr.  Selwyn  and  Mr.  Southgate^  for  the  plaintiff,  were  not  called 
on. 

The  Lord  Justice  Knight  Bruce.  —  I  think  it  manifest  that 
no  other  person  than  the  defendant  has  any  concern  or  interest  in 
the  question  to  which  the  bill  referred,  rendering  it  necessary  that 
he  should  be  made  a  party  to  the  suit. 

The  Lord  Justice  Turner.  —  I  cannot  see  what  Lord  Ken- 
sington's judgment-creditors  have  to  do  with  the  annuity, 
the  purchase  of  *  which  the  bill  seeks  to  have  declared*  to  *  699 
be  for  the  benefit  of  the  estate.  The  bill  is  filed  by  the  rep- 
resentatives of  a  client  against  a  gentleman  who  had  acted  as  his 
solicitor,  alleging  that  the  solicitor,  who  had  become  the  purchaser 
of  the  annuity  charged  upon  the  client's  estate,  had  purchased  it, 
in  part  at  least,  with  the  client's  money,  and  was  a  trustee  of  it 

'  (a)  Page  492.  (c)  1  Coll.  630. 

(6)  1  Myl.  ft  Cr.  689.  (d)  6  Beav.  148. 
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for  his  benefit.  That  is  an  equity  which  the  plaintiff  may  succeed 
or  fail  in  establishing,  but  the  judgment-creditors  of  the  client  can 
have  nothing  to  do  with  such  a  question. 

It  is  true  that  if  the  plaintiff  should  succeed,  the  client's  estates 
will  be  relieved  to  the  extent  of  the  annuity,  and  that  will  in  a 
certain  degree  be  for  the  benefit  of  the  judgment-creditors ;  but 
that  such  a  possibility  renders  it  necessary  that  all  persons  who 
have  any  kind  of  interest  in  the  estate  should  be  made  parties,  is  a 
proposition  to  which  I  cannot  agree.  I  cannot  assent  to  the  prop- 
osition that  a  bill  cannot  be  filed  to  establish  a  personal  equity 
without  bringing  before  the  Court  every  person  who  may  possibly 
derive  some  incidental  benefit  from  the  result. 

It  may  be  that  part  of  the  relief  sought  cannot  be  obtained  at 
the  hearing  by  reason  of  the  absence  of  the  judgment-Ksreditors, 
but  that  'does  not  affect  the  question  now  before  the  Court.  The 
appeal  must  be  dismissed  with  costs. 


*  700  *  In  the  Matter  of  WARD. 

1861.    June  5.    Before  the  Lord  Chancellor  Lord  Camfbbll. 
Removal  of  a  coroner  under  28  &  24  Vict.  c.  116. 

This  was  the  petition  of  freeholders  and  justices  of  the  peace  for 
Staffordshire  for  the  removal  of  the  respondent  from  the  ofiice  of 
coroner,  on  the  ground  of  misbehaviour. 

The  23  &  24  Vict.  c.  116,  §  6,  provides  that  it  shall  be  lawful 
for  the  Lord  Chancellor,  if  he  shall  think  fit,  to  remove  any  coro- 
ner for  inability  or  misbehaviour  in  his  office.  The  charge  brought 
against  the  respondent  was,  that  he  was  in  a  state  of  intoxication 
when  a  jury  had  assembled  in  pursuance  of  his  summons  to  hold 
an  inquest,  and  that  after  keeping  the  jury  waiting  two  hours  he 
refused  to  hold  the  inquest.  There  was  a  conflict  of  evidence  on 
the  subject. 

The  respondent  had  however  been  fined  for  the  alleged  intoxica- 
tion by  the  magistrates. 

Mr.  Amphlett  and  Mr,  C.  M.  Roupell  supported  the  petition. 
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Mr,  Daniel  and  Mr.  MMahon  opposed  it. 

JEx  parte  Pamell  (a)  was  referred  to. 

The  Lord  Chancellor  thought  that  the  balance  of  evidence  on 
the  question  of  intoxication  was  against  the  respondent, 
and  that  if  it  had  not  been,  and  it  could  *  be  supposed  that  *  701 
the  respondent  had  the  use  of  his  faculties  at  the  time,  his 
conduct  was  such  as  to  render  his  removal  necessary  on  the  general 
ground  of  misbehavour.  His  Lordship  said  he  was  not  influenced 
by  the  conviction  before  the  magistrates,  but  only  looked  at  the 
evidence  now  before  the  Court.  His  Lordship,  after  referring  to 
Re  Pamell^  directed  a  writ  de  coronatore  exonerando  and  a  writ 
de  coronatore  eligendo  to  issue. 


MARCHIONESS  OP  LONDONDERRY  v.  BAKER. 
1861.    Jane  10,  11.    Before  the  Lords  Justices. 

Although  a  plea  of  a  demurrer  for  want  of  equity  to  one  bill  may  be  a  good  plea 
to  another,'  yet  where  the  plaintiff^s  title  to  relief  depends,  not  on  the  con- 
struction of  an  instrument,  but  on  facts  and  circumstances,  if  the  allegations 
in  the  two  bills  are  different,  such  a  plea  cannot  be  sustained. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
disallowing  a  plea  to  the  effect  that  the  question  in  the  suit  had 
been  disposed  of  by  the  dismissal  of  a  former  bill  after  a  demurrer 
to  it  had  been  allowed. 

The  former  bill  was  filed  on  the  3d  November,  1860,  and  the 
prayer  of  if  was  that  a  lease  dated  in  April,  1856,  and  the  counter- 
part thereof  might  be  declared  void  as  against  the  plaintiff,  and 
might  be  set  aside  and  delivered  up  to  be  cancelled,  and  for  an 
injunction  against  proceedings  to  recover  rent  under  it.  Among 
the  statements  of  that  bill  were  the  following :  — 

Par.  24.  "  A  duplicate  or  copy  of  this  deed  of  the  18th  of  Jan- 
uary, 1693,  and  a  copy  or  an  abstract  of  the  said  indenture  of  th^ 

(a)  IJ.  &  W.  461. 

»  See  Ex  paHe  Briggs,  4  De  G.,  F.  &  J.  198. 

[647] 


*  701  CASES  IN   CHANCERY. 

29th  of  January,  1718,  were  in  the  possession  of  the  defendant  or 
his  said  solicitors  Messrs.  Stable  &  Deeds  at  the  time  they  were 
applied  to  to  produce  the  documents  relating  to  the  title  of  the 
defendant  to  grant  the  said  lease  ;  but  they  did  not  produce  them 
or  any  of  them,  or  give  any  notice  thereof. 

*  702        *  Par.  25.  "  The  plaintiff  has  also  by  inquiry,  since  receiv- 

ing the  said  notice,  ascertained  that  it  is  the  fact  that  the 
present  and  former  lords  of  the  manors  of  Boulby  and  Easington 
have  exercised  all  rights  of  ownership  over  the  sea-shore  up  to  the 
clitf  bounding  and  in  front  of  the  said  estate  of  the  defendants, 
by  taking  wrecks  thereon  with  the  consent  of  the  receiver  of  the 
droits  of  the  admiralty,  and  by  letting  the  right  of  getting  iron- 
stone, lumps,  ore,  nodules,  and  the  jet  and  the  cement  stone 
thereon,  by  agreements  with  various  persons  in  succession,  and 
have  received  rents  therefor,  and  that  these  have  been  collected, 
shipped  from  the  said  sea-shore  in  front  of  the  land  of  the  de- 
fendant, and  that  the  defendant  has  not  exercised  any  rights  on 
the  sea-shore  except  for  the  purpose  of  working  the  said  alum 
works,  and  that  in  particular  the  lords  of  the  said  manors  of 
Boulby  and  Easington,  in  October,  1854,  granted  a  lease  of  twenty- 
one  years  .to  Mr.  Johnathan  Richardson  of  the  ironstone  on  the 
cliff  of  the  lands  of  the  said  lords  adjoining  the  said  lands  of  the 
defendant,  and  also  on  and  over  the  whole  length  of  the  sea-shore, 
not  only  opposite  tlieir  own  lands,  but  opposite  Uie  lands  and  alum 
works  belonging  to  the  defendant,  excepting  only  out  of  the  said 
lease  the  alum  rocks  and  any  interference  with  the  privileges  of 
the  defendant  in  working  the  same  under  the  said  deed  of  the  18th 
January,  1693,  and  that  neither  the  defendant  nor  any  of  his  pre- 
decessors in  estate  have  since  exercised  any  rights  over  the  sea- 
shore, except  in  respect  of  the  said  alum  works." 

On  the  19th  of  November,  1860,  the  defendant  demurred  for 
want  of  equity,  and  on  December  6th,  1860,  Vice-Chancellor  Wood 
allowed  the  demurrer  with  costs,  but  gave  leave  to  amend,  and,  in 
default  of  amendment  in  fourteen  days,  the  bill  to  be  dismissed 
with  costs.  There  was  no  amendment,  and  the  bill  was  accordingly 
dismissed. 

*  703        *  On  the  14th  March,  1861,  the  present  bill  was  filed, 

praying  exactly  to  the  same  effect  as  the  former,  but  con- 
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taining  the  following  statements  in  lieu  of  the  corresponding 
statements  of  the  former  bill :  — 

Par.  28.  "  At  the  respective  times  of  the  said  agreement  being 
entered  into  and  the  said  lease  being  executed,  the  defendant  and 
his  agents,  the  said  Mr.  Foster  and  Mr.  Stable,  respectively,  were 
aware  of  the  existence  of  the  said  indenture  of  the  18th  of  January, 
1718,  and  that  the  same  showed  that  the  title  of  the  defendant  to 
the  sea-shore  was  limited  to  the  use  of  it  in  connection  with  the 
said  alum  works  only,  and  the  defendant  and  his  said  agents 
respectively  were  fully  aware  of  the  ownership  claimed  and  the 
acts  of  ownership  exercised  over  the  said  sea-shore  by  the  said 
lords  of  the  said  manors,  and  that  the  defendant  had  no  right  over 
the  said  sea-shore,  except  for  the  purposes  of  the  said  alum  works ; 
but  up  to  the  time  of  receiving  the  said  notice  and  until  the  plain- 
tiff had  made  inquiries  and  obtained  such  information,  then  as 
aforesaid  neither  the  plaintiff  nor  any  of  her  agents  had  any  notice, 
either  actual  or  constructive,  that  the  defendant  was  not  entitled 
to  grant  to  the  plaintiff  a  right  over  the  said  sea-shore  to  construct 
a  harbour  or  jetty  there  for  the  purpose  of  working  the  said  iron- 
stone as  aforesaid,  and  the  plaintiff  and  her  said  agents  respec- 
tively believed  that  the  said  defendant  had  agreed  to  grant  such 
right  and  was  entitled  to  make  such  grant  of  the  sea-shore  accord- 
ingly, and  the  fact  of  such  last-mentioned  belief  on  the  part  of  the 
plaintiff  and  her  agents  respectively  was  well  known  to  the  defend- 
ant and  his  said  agents  respectively." 

Par.  34.  "  The  defendant  agreed,  as  hereinbefore  mentioned, 
to  grant  a  lease  to  the  plaintiff  of  the  ironstone,  together  with  right 
over  the  said  sea-shore,  so  as  to  enable  the  plaintiff  to  con- 
struct a  harbour  or  jetty  *  thereon,  for  the  purposes  required  *  704 
by  her  as  aforesaid  ;  and  at  the  respective  times  of  entering 
into  the  said  agreement  and  executing  the  said  lease,  the  defendant 
and  his  said  agents  respectively  well  knew,  as  is  the  fact,  that  a 
lease  of  the  ironstone  without  such  power  to  construct  a  harbour 
or  jetty  would  be  without  value  to  the  plaintiff;  and  at  such  respec- 
tive times  the  said  defendant  and  his  agents,  the  said  Mr.  Foster 
and  Mr.  Stable,  respectively,  knew  of  the  said  agreement,  and  also 
knew  that,  notwithstanding  the  same,  the  defendant  had  no  title 
to  .the  said  sea-shore,  except  for  the  purpose  of  working  the  said 
alum  works  as  aforesaid,  and  that  he  had  no  title  whatever  to 
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grant  to  the  plaintiff  a  right  to  construct  a  harbour  or  jetty  on  the 
said  sea-shore  for  the  purposes  aforesaid,  saving  only  the  rights  of 
the  Admiralty  or  Crown  to  restrict  the  construction  thereof/' 

To  this  second  bill  the  defendant  pleaded  that  on  the  3d  day  of 
November,  1860,  and  before  the  filing  of  the  second  bill,  the  plain- 
tiff filed  her  former  bill,  which  was  set  out  verbatim  in  the  plea. 
And  the  plea  averred  that  on  the  15th  of  November,  1860,  and 
before  the  filing  of  the  second  bill,  the  defendant  duly  appeared  to 
the  former  bill.  And  that  on  the  19th  of  November,  1860,  and 
before  the  filing  of  the  second  bill,  the  defendant  duly  filed  his 
demurrer  to  the  whole  of  the  former  bill ;  and  that  by  the  said 
demurrer  he,  for  cause  of  demurrer,  showed  that  the  plaintiff  had 
not  by  her  former  bill  stated  any  case  which  entitled  her  in  a  Court 
of  Equity  to  any  relief  or  discovery  in  respect  of  the  matters 
therein  alleged,  or  any  of  them.  The  plea  alleged  the  allowance 
of  the  demurrer  and  the  leave  to  amend,  and  that  no  amendment 
had  been  made,  and  that  the  time  within  which  the  plaintiff  was 
at  liberty  to  amend  her  said  bill  had  expired  long  before  the  filing 
of  the  second  bill,  and  that,  in  pursuance  of  the  order 

*  705    *o{  the  6th  of  December,  1860,  and  in  default  as  aforesaid 

of  amendment,  and  before  the  filing  of  the  second  bill,  the 
former  bill  stood  dismissed  without  further  order,  with  costs  to  be 
taxed  by  the  taxing  master,  and  that  the  last-mentioned  costs  and 
the  costs  of  the  said  demurrer  were  duly  taxed  before  the  filing  of 
the  second  bill,  and  that  the  Court  upon  the  said  demurrer  decided 
upon  the  merits  of  the  question  between  the  plaintiff  and  defendant, 
and  that  the  order  of  the  6th  day  of  December,  1860,  determined  . 
the  rights  of  the  plaintiff  and  defendant  in  respect  of  the  matter 
which  the  said  bill  of  the  3d  day  of  November,  1860,  was  for.  And 
the  plea  further  averred  that  the  second  bill  was  Tor  the  same  mat- 
ter as  the  matter  which  the  said  bill  of  the  3d  day  of  November, 
1860,  was  for,  and  that  the  document  alleged  and  set  forth  in  the 
paragraph  numbered  9  of  the  second  bill,  and  therein  called  the 
draft  agreement,  was  the  same  document  as  was  alleged  and  set 
forth  in  the  paragraph  numbered  9  of  the  former  bill,  and  that  the 
document  alleged  and  stated  in  the  paragraph  numbered  21  of  the 
second  bill  was  the  same  document  as  was  alleged  and  set  forth  in 
the  paragraph  numbered  18  of  the  former  bill. 
On  the  23d  of  May  the  plea  was  heard  before  the  Vice-Chan- 
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cellor  Stuart,  who  overruled  it,  on  the  ground  that  it  was  not 
properly  framed.  The  case  is  reported  in  the  8d  volume  of  Mr. 
GiflFard's  Reports,  (a) 

Mr.  RoU  and  Mr.  Marten^  for  the  appellant.  —  The  Court  upon 
demurrer  clearly  decided  upon  the  merits,  and  determined  the 
rights  of  the  plaintiff  and  defendant  in  respect  of  the  matter  which 
the  bill  was  for.  The  present  bill  is  for  the  same  matter  as 
the  *  former  bill.  The  documents  sought  to  be  set  aside  *  706 
in  the  two  bills  are  identical,  and  the  dismissal  upon  the 
merits  of  the  former  bill  is  a  good  plea  to  a  new  bill  for  the  same 
matter.  The  subject  of  both  is  the  same.  The  relief  sought  is 
the  same,  and  the  ground  of  relief,  viz.  defect  of  title  and  mis- 
representation, is  the  same.  A  short  test  is  this :  Would  the 
Court  have  allowed  the  two  suits  to  proceed  at  the  same  time  ? 
Cooper  V.  LeunSj  (6)  Henderson  v.  Cookj  ((?)  Mitf.  Plead,  (d) 
The  case  could  not  have  been  heard  more  favourably  for  plaintiff, 
if  the  defendant  had  gone  into  evidence,  because  it  is  impossible 
to  conceive  any  thing  more  favourable  to  the  plaintiff  than  to  admit 
his  case  as  he  states  it.  The  case  on  evidence  must  have  been 
restricted  to  the  case  made  by  the  bill.  If  the  plaintiff  had  gone 
into  evidence,  the  bill  must  have  been  dismissed  at  last,  and  the 
defendant  might  have  been  deprived  of  costs  if  he  had  gone  into 
evidence  instead  of  demurring.  Hollmgsworth  v.  Shakeshaft.  (f?) 
A  dismissal  upon  the  allowance  of  a  general  demurrer  must  be 
considered  equivalent  to  a  dismissal  after  going  into  evidence. 
There  are  three  kinds  of  dismissals :  — 

1.  For  want  of  prosecution,  or  at  plaintiff's  request  before 
setting  down,  i.  e.  before  the  Court  is  seised  of  the  case.  —  These, 
we  admit,  cannot  be  pleaded.  2.  After  setting  down  at  plaintiff's 
request,  or  upon  plaintiff's  default  at  hearing.  —  Dismissals  of  this 
kind  may  be  pleaded.  0-en.  Ord,  xxiii.  r.  13,  and  see  r.  22,^.  81. 
3.  After  hearing.  —  These  may  be  pleaded.  Mitford  on  Plead- 
ing, (^)  Tothill's  Proceedings  of  the  High  Court  of  Chancery.  (A) 

(a)  Page  128.  («)   U  Beav.  492.  496. 

(6)  2  Phil.  178 ;  see  179,  181.     •        (g)  Pages  278,  279. 

(c)  4  Dr.  306 ;  see  814.  (h)  Pages  41,  47,  50,  52,  53. 


((2)  Pages  248,  255. 
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*  707       *  They   also   referred  to  Young  t.   Keighly^  (a)  Prax. 

Cur,  Cancell^  1725,  Sodson  v.  Ball^  (6)  Partington  v.  Rey- 
noldSy  ((?)  Partridge  v.  Usbome^  {d)  Bainbrigge  y,  Baddeley^  («) 
Toulmin  v.  Copland^  (g)  Tarleton  v.  Hornbey^  (A)  Behrens  v. 
Sieveking^  (i)  The  Attorney- General  v.  Cradoek^  (k)  Rutland  v. 
Brentj  (/)  Cornell  v.  TFarren.  (wi) 

(a)  16  Ves.  848.  (^)  2  Ph.  711. 

(6)  1  Ph.  177.  (A)  1  Y.  &  C.  333. 

(c)  4  Drew.  253.  (i)   2  Myl.  &  Cr.  602. 

*  (d)  6  Ru8s.  195.  (k)  8  Sim.  466. 
(«)   2  Ph.  705. 

(0   Fiocb,  124.    The  following  case  was  also  referred  to :  — 

Wbixikos  V,  Welunos. 

Martis,  28  Feb.  L.  At  the  Rolls^  Chapel,  new  number  then  270.  Reg.  lib. 
B.  1674.  fo.  263,  B. 

The  matter  upon  the  plaintiff^s  bill  and  the  defendant's  plea  put  in  thereunto 
coming  this  present  day  to  be  heard  before  the  Right  Honourable  the  Lord 
Keeper,  &&,  in  the  presence  of  counsel  learned  on  both  sides.  The  scope  of 
the  plaintifTs  bill  being  supplemental  to  a  former  bill  exhibited  against  the 
defendants  in  1671,  which  was  to  discover  an  agreement  alleged  to  have  been 
made  between  Edward  Wellings,  the  new  plaintifiTs  father,  and  the  defendant 
Samuel,  for  settling  of  the  lands  in  question  upon  the  plaintiff's  father  and  his 
heirs,  and  the  plaintiff  by  this  new  bill  endeavouring  to  discover  whether  the 
consideration  money  alleged  was  really  paid  by  the  defendant  John  or  not,  and 
whether  the  defendant  John  had  notice  of  the  said  agreement  before  his  pleaded 
purchase,  and  that  the  plaintiff  may  be  at  liberty  to  examine  in  case  the  said 
matters  be  denied. 

The  defendants  for  the  plea  thereunto  say  that  the  purchase  made  by  John, 
and  the  consideration  for  it,  was  in  issue  in  the  former  cause,  and  witnesses  were 
examined  thereto,  and  in  case  the  plaintiffs  omitted  to  examine  to  the  real  pay-  . 
ment  of  the  consideration  money,  or  to  the  nature  of  the  agreement  before  the 
purchase,  or  to  any  other  matters  proper  to  be  examined  to  in  the  other  cause, 
it  was  through  the  plaintiff's  own  default,  and  it  is  against  j;he  course  and  prac- 
tice of  the  Court  after  publication  and  the  hearing  of  the  cause  to  admit  a  new 
examination  of  witnesses  to  the  same  matters. 

But  the  plaintiff's  counsel  insisted  the  plaintiff  was  an  infant,  and  the  pleaded 
purchase  was  fraudulently  contrived  between  the  defendants,  being  father  and 
son,  to  defeat  the  plaintiff,  and  that  the  point  of  notice  is  the  chief  matter  now 
in  question,  and  that  it  was  not  so  much  as  mentioned  in  the  former  bill. 

His  Lordship  thereupon,  and  upon  debate  of  the  matter,  and  upon  hearing 
what  was  alleged  on  either  side,  for  as  much  as  notice  was  not  in  issue  in  the 
former  cause,  doth  think  fit  and  for  order  that  the  said  plea  as  to  that  payment 


(m)  Finch,  239. 
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*  Mr.  Malins^  Mr.  T.  Stevens  and  Mr.  Langworthy^  who    *  708 
appeared  for  the  plaintiff,  were  not  called  on. 

The  Lord  Justice  Knight  Bruce. — I  assume  in  favour  of 
the  defendant,  but  without  deciding  it,  that  the  order  made  by  the 
Vice-Chancellor  Sir  W.  P.  Wood,  upon  the  demurrer,  is  equivalent 
to  a  dismissal  of  the  bill  at  the  hearing,  upon  the  merits.  For  the 
purpose  of  the  argument  let  it  be  so.  Then  arises  the 
*  question  whether  the  twenty-eighth  and  the  thirty-fourth  *  709 
paragraphs  of  the  second  bill  carry  the  plaintiff's  case  in 
point  of  allegation  of  material  fact*  importantly  further  than  the 
twenty-fourth  and  the  twenty-fifth  paragraphs  of  the  earlier  bill,  and 
I  am  of  opinion  that  it  is  quite  consistent  with  the  truth  of  every 
allegation  contained  in  the  former  bill,  and  the  insufficiency  of 
those  allegations  to  support  a  decree,  that,  upon  establishing  the 
facts  and  the  alleged  facts  stated  in  the  second  bill,  there  would 

be  overruled,  and  that  the  defendant  John  shall  answer  as  to  the  point  of  notice 
only,  but  not  to  the  consideration  or  payment  of  the  purchase-money,  and  this 
to  be  without  costs  on  either  side. 

The  following  is  the  note  of  the  case  in  the  Registrar's  minute-book :  — 

Wellings  v.  Wblungs. 

Lord  Keeper.    Martis,  23  February,  1674. 

Keck,  —  A  charge  in  the  bill  for  a  supplemental  answer,  and  do  charge  in  our 
plea  that  the  same  thing  and  question  in  the  former  cause. 

Whitlock.  —  Do  charge  that  no  settlement  made  without  the  agreement  in 
1658,  and  the  bill  is  to  discover  the  point  of  notice. 

Mr,  Solicitor.  — The  notice  to  John  is  the  equity  of  our  bill. 

Sir  John  Churchill.  -^  Have  pleaded  that  their  purchase  and  the  payment  of 
the' money  in  issue  and  examined  to  in  the  other  cause. 

Keck,  — There  was  as  much  occasion  to  draw  the  matter  of  notice  in  question 
in  the  former  suit  as  now,  and  the  payment  of  the  money  is  now  at  peace. 

Lord  Keeper.  —  Notice  was  not  in  question  in  the  former  cause,  and  there 
seems  to  be  a  collusion,  and  therefore  must  answer  as  to  the  notice  of  their 
agreement  only  and  no  further,  without  costs. 

Usually  the  entry  is  struck  through  when  the  order  is  drawn  up,  and  the 
entry  is  not  here  struck  through.  See  the  order,  however,  in  the  registrar's 
book. 
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be  a  title  to  relief.  The  words  "  fraud  '*  and  "  concealment  "  are, 
I  agree,  not  used  in  the  second  bill,  nor  is  it  necessary  to  use 
harsh  terms ;  but  there  is  in  the  second  bill  language  equivalent  to 
a  charge  of  fraud  and  concealment  against  the  lessor  (the  defend- 
ant) and  against  his  agents,  at  which  result  we  cannot  arrive 
merely  from  the  "  gentle "  (if  I  may  use  the  expression)  and 
^^  alternative  "  (if  again  I  may  also  use  that  expression)  state- 
ments alone  contained  upon  the  subject  in  the  former  bill.  I  am 
of  opinion,  therefore,  that  this  plea  was  correctly  overruled,  and 
the  plea  itself  is  manifestly  without  foundation. 

The  Lord  Justice  Turner.  —  I  may,  perhaps,  be  excused  for 
having  thought  yesterday  that  the  plea  of  a  demurrer  allowed  to  a 
bill  for  want  of  equity,  whether  accompanied  or  not  accompanied 
by  an  order  to  dismiss  the  bill,  was  not  a  good  plea,  for  no  in- 
stance has  been  cited  at  the  bar  of  any  such  plea  having  been  ever 
allowed.  Lord  Rbdesdale  does  not  state  (notwithstanding  what 
he  says  upon  the  subject)  any  authority  for  that  passage  in  his 
work,  on  which  so  much  reliance  has  been  placed.  It  is  very  much 
his  habit,  when  there  are  cases  decided  on  the  point  of  which  he  is 
treating,  to  refer  to  those  cases ;  but,  in  this  instance,  I  do 

*  710    not  observe  that  he  refers  to  *  any.     After  reading,  how- 

ever, the  very  high  authority  of  Lord  Redesdale  upon  this 
point  of  pleading,  I  certainly  do  not  mean  to  go  to  the  length  of  say- 
ing that  in  no  case  could  a  plea  of  demurrer  allowed  for  want  of 
equity  to  one  bill  be  held  a  good  plea  to  another.  There  may,  per- 
haps, be  cases  in  which  such  a  plea  might  be  held  to  be  a  good 
plea ;  but  in  all  cases  of  pleading,  as  in  all  other  cases,  the  cir- 
cumstances under  which  the  point  arises  must  be  considered. 
\  As  an  instance  of  the  case,  perhaps,  in  which  the  plea  of  a 
demurrer  allowed  for  want  of  equity  to  a  bill  might  be  a  good 
plea  to  another  bill,  we  may  take  this :  Suppose  a  man  files  a  bill, 
resting  entirely  upon  the  construction  of  a  will,  and  alleges  a  title 
under  that  will,  his  title  being  wholly  unaffected  by  any  collateral 
circumstances  whatever,  and  the  Court,  upon  a  demurrer  being  filed 
to  that  bill,  allows  the  demurrer,  affirming  therefore  that  the  plain- 
tiff had  no  title  under  the  will ;  then  suppose  the  plaintifi'  files 
another  bill  in  another  branch  of  the  Court,  or  in  the  same  branch 
of  the  Court,  resting  precisely  on  the  same  title,  and  the  defendant 
pleads  as  in  this  case,  it  may  be  that  in  a  case  of  that  description 
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the  plea  of  the  demurrer  allowed  to  the  first  bill  might  be  a  good 
plea  to  the  second. 

But  we  must  consider  how  different  is  the  case  if  the  title  of  the 
plaintiff,  instead  of  depending  upon  the  construction  of  a  particu- 
lar instrument  upon,  which  the  Court  must  necessarily  have  pro- 
nounced its  opinion  at  the  time  of  the  hearing  of  the  demurrer  on 
the  first  bill,  —  if,  I  say,  the  title  of  the  plaintiff  does  not  depend 
upon  that  question  of  construction,  but  does  depend  on  other  facts 
and  circumstances.  For  if  there  be  a  question  depending  on  the 
facts  and  circumstances  of  title,  independently  of  the  con- 
struction of  any  particular  *  instrument,  the  title  of  the  *711 
plaintiff  will  vary  according  to  the  facts  and  circumstances 
which  are  alleged  and  contained  in  the  bill.  I  think  that  this  view 
derives  considerable  force  from  the  nature  of  a  demurrer,  and  the 
allegations  of  a  demurrer,  to  a  bill  for  want  of  equity. 

What,  then,  are  the  allegations  of  this  demurrer  ?  The  demur- 
rer is  very  accurately  drawn,  and  fully  confirms  my  recollection  as 
to  the  forms  of  a  demurrer  for  want  of  equity :  "  By  the  said  demur- 
rer I  demur  to  the  bill,  and  for  cause  of  demurrer  show  that  the 
plaintiff"  has  not  by  her  last-mentioned  bill  stated  any  case  which 
entitles  her  m  a  Court  of  Equity  to  any  relief  or  discovery  in 
respect  of  the  matters  therein  alleged,  or  any  of  them."  The 
allegation,  therefore,  is,  that  the  plaintiff*  has  not  by  her  bill  stated 
any  case  entitling  her  in  a  Court  of  Equity  to  any  relief;  that  is  to 
say,  that  the  case  made  on  the  bill  is  not  such  a  case  as  entitled 
the  plaintiff  to  relief. 

The  plaintiff"  files  another  bill,  stating  new  facts  and  new  circum- 
stances and  another  case,  and  the  whole  issue  which  arises  on  the 
one  bill  and  on  the  other  is,  whether  the  facts  and  circumstances 
which  are  stated  in  the  new  bill  do  or  do  not  amount  to  a  state- 
ment of  a  case  which  entitles  the  plaintiff  to  relief  in  equity. 
That  therefore  is  the  point  which  the  Court  has  to  decide.  It 
does  not  decide,  when  it  decides  upon  the  demurrer,  that  the  plain- 
tiff has  under  no  state  of  circumstances  any  right  to  relief;  but  it 
decides  on  the  .demurrer  simply  the  question  whether,  upon  the 
facts  stated  in  the  bill  demurred  to,  there  is  or  is  not  title  shown  to 
the  relief  prayed.  If  the  facts  and  circumstances  contained  in  one 
bill  be  different  from  the  facts  and  circumstances  contained  in  the 
other,  the  decision  on  the  one  bill  can  be  no  guide  to  the  decision 
on  the  other. 
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*  712        *  Now  that  brings  my  attention  to  the  precise  terms  in 

which  Lord  Redesdale  expresses  himself  in  that  part  of  his 
work  which  has  been  cited  in  the  present  argument.  He  says 
(p.  225),  "  A  demurrer,  being  frequently  on  matters  of  form,  is  not 
in  general  a  bar  to  a  new  bill ;  but  if  the  Court  upon  a  demurrer 
has  clearly  decided  upon  the  merits  of  the  question  between  the 
parties,  the  decision  may  be  pleaded  in  bar  of  another  suit ;  "  that 
is,  where  the  Court  has  decided  upon  the  merits  of  the  question 
between  the  parties.  Therefore,  what  is  the  question  between  the 
parties  ?  Why,  the  question  between  the  parties  in  the  one  case  is, 
whether  the  one  particular  bill  states  a  case  for  relief  in  a  Court 
of  Equity.  The  question  is  difierent  when  you  come  to  a  second 
bill  stating  a  diflFerent  case  ;  it  is  therefore  not  a  decision  upon  the 
same  question.  It  is  difierent  from  the  case  to  which  I  have 
alluded,  where  the  plaintiff  might  file  his  bill  on  the  construction 
of  a  will,  when  the  title  must  depend  upon  the  same  question,  and 
can  be  governed  by  no  other  circumstances.  There,  the  question 
depends  upon  the  allegations  in  the  second  bill. 

I  agree  with  my  learned  brother  that  it  is  impossible  not  to  see 
that  there  are  allegations  in  the  second  bill  which  are  different 
from  those  contained  in  the  original  bill,  to  which  .the  demurrer 
was  allowed.  I  think  that  this  is  a  mere  experiment  to  try  to  alter 
the  practice  of  the  Court  on  the  subject,  and  that  therefore  this 
appeal  must  be  dismissed,  and  with  costs. 


*  713  *  KNOWLES  v.  GREENHILL. 

HEATH  V.  GREENHILL. 

1861.    June  12.    Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lori>s 

Justices. 

Certificate  of  counsel  for  rehearing  allowed  to  be  signed  by  one  counsel  only.' 

This  was  an  application  on  the  part  of  an  appellant  that  a  peti- 
tion for  rehearing  might  be  received  on  a  certificate  signed  by  one 
counsel  only,  the  case  having  been  argued  by  one  counsel  in  the 

»  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1479. 
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Court  below,  and  the  subject-matter  in  contest  being  only  200Z. 
consols. 

Mr.  Woodroffcy  in  support  of  the  application,  said  that  the  con- 
solidated orders  were  silent  as  to  the  signature  by  counsel,  but  that 
the  practice  had  always  been  to  require  two  counsel  to  certify,  and 
this  was  referred  to  in  the  order  of  the  3d  of  March,  1697. 

Their  Lordships  ordered  the  petition  to  be  received. 


In  the  Matter  of  THE    CARDIFF  AND  CAERPHILLY  IRON 
COMPANY,  LIMITED. 

GLEDHILL'S  CASE. 

1861.    June  29.    Before  the  Lords  Justices. 

Where  an  applicant  for  shares  in  a  company,  who  had  paid  a  deposit,  and 
agreed  to  accept  shares  when  allotted,  wrote  to  the  company  before  allotment, 
revoking  his  application :  Held,  that  he  ought  not  to  be  on  the  list  of  con- 
tributories. 

This  was  an  appeal  by  the  official  liquidator  of  the  above  com- 
pany from  the  decision  of  Mr.  Commissioner  Fonblanque  on  the 
18th  May  last,  removing  the  name  of  the  respondent,  James 
Tidswell  Gledhill,  from  the  list  of  contributories. 

The  company  was  established  in  September,  1859,  for  *  the  *  714 
purpose  of  erecting  works  and  machinery  for  the  manufact- 
ure and  sale  of  pig-iron  and  fire-bricks,  and  for  winning  and  selling 
fire-clay,  coal,  iron  ore,  and  other  mineral  products  from  mines  and 
lands  situate  in  the  parishes  of  Llandrissant  and  Eghoysselan  in 
Glamorganshire. 

On  the  18th  of  June,  1860,  the  respondent  signed  and  sent  to 
the  secretary  of  the  company  the  following  letter :  — 

"  June  18th,  1860. 
"  Sir,  —  Enclosed  is  60Z.,  with  an  application  for  shares  in  your 
company.    Your  interest  in  procuring  the  same  will  oblige, 
"  Sir,  your  obedient  servant, 

"  (Signed)  Jas.  T.  Gledhill.'' 

"  J.  W.  Towers,  Secretary,  Sfe.'' 
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The  application  for  shares  referred  to  in  the  letter  was  as 
follows :  — 

"  Application  for  shares. 
"  To  the  directors  of  the  Cardiff  and  Caerphilly  Iron  Company, 
Limited. 

"  Gentlemen,  —  Having  paid  50/.  to  your  bankers,  I  request  you 
will  allot  to  me  fifty  shares  in  the  Cardiff  and  Caerphilly  Iron 
Company,  Limited,  or  any  less  number,  which  I  hereby  accept, 
subject  to  the  regulations  of  the  company  contained  in  the  regis- 
tered memorandum  and  articles  of  association;  and  I  hereby 
further  request  you  to  enter  my  name  in  the  register  of  share- 
holders of  the  company  for  such  number  of  shares  as  may  be 
allotted  to  me. 

"James  Tidswell  Gledhill." 

The  respondent  enclosed  in  his  letter  a  check  upon  the  London 
and  Westminster  Bank  for  502. 

*  715       *  On  the  22d  of  June,  1860,  the  secretary  wrote  and  sent 

to  the  said  James  Tidswell  Gledhill  a  letter  of  that  .date, 
which  was  as  follows :  — 

"  Cardiff  and  Caerphilly  Iron  Company,  Limited, 

"  Cannon  House,  Queen  Street,  London,  E.C. 
*>  Secretary's  Office. 

"  22d  June,  1860. 
"  Sir,  —  I  beg  to  acknowledge  the  receipt  of  your  check  for 
501.  and  application  for  fifty  shares  in  this  company,  the  bankers' 
receipt  for  which  I  beg  herewith  to  forward  you. 
"  I  am.  Sir,  your  obedient  servant,  • 

"  (Signed)       John  W.  Towers,  Secretart/.'* 
"  J.  T.  Gledhill,  Esq." 

The  bankers'  receipt  referred  to  enclosed  in  the  foregoing  letter 
contained  the  following  :  — 

"  After  the  allottment  this  part  will  be  exchanged  for  share  cer- 
tificates." 
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The  petition  stated  that  fifty  shares  in  the  said  company  were  on 
the  19th  day  of  September,  1860,  duly  allotted  to  the  respondent  in 
compliance  with  his  letter  of  request,  that  no  application  was  made 
by  him  for  share  certificates  in  exchange  for  his  letter  of  allotment, 
and  that  his  name  was  entered  in  the  register  of  shareholders  of 
the  company  under  the  name  of  "  Gledhill,"  as  the  holder  of  fifty 
shares  numbered  respectively  5193  to  5242;  but  that  preyiously, 
on  the  21st  day  of  July,  1860,  before  any  allotment  was  made  to 
him,  he  wrote  and  sent  to  the  secretary  of  the  company  the  follow- 
ing letter :  — 

"  Neptune  Hotel,  Liverpool, 
"  July  2l8t,  1860. 
"Sir,  —  From  circumstances  which  have  transpired   since    I 
sent  in  an  application  for  fifty  shares  in  the  Gardifi*  and 
*  Caerphilly  Iron  Company,  Limited,  I  shall  not  be  enabled    *  716 
to  accept  them  and  pay  future  calls;   I  therefore  request 
that  you  will  lay  this  before  the  board  of  directors,  and  desire  them 
to  cancel  my  application  and  return  me  a  check  for  502.,  the 
Amount  of  deposit  already  paid,  hy  return.    Please  to  address  us 
at  head  or  afterwards  to  my  residence.         "  Yours,  &c.,  - 

"  (Signed)        Jas.  T.  Gledhill." 
"  J.  W.  Towers,  Secretary:' 

On  the  18th  of  August,  1860,  the  secretary  of  the  company 
answered  as  follows  :  — 

*'  Sir,  —  I  yesterday  laid  before  my  board  your  several  notes. 
I  am  directed  by  my  directors  to  inform  you  that,  as  they  are  act- 
ing as  trustees  for  the  general  body  of  shareholders,  they  have  not 
the  power  to  comply  with  your  request. 
"  Yours  obediently, 

"  (Signed)      J.  W.  Towers,  Secretary:' 

On  the  18th  October  the  petition  to  wind  up  the  company  was 
presented,  and  on  the  1st  November  the  order  to  wind  it  up  was 
made. 

Mr,  Selwyn  and  Mr.  Doria^  in  support  of  the  appeal. —^  The 
agreement  to  accept  shares  when  allotted  was  a  complete  accept- 
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ance ;  BircVa  Case^  (a)  Cookney*s  Cascj  (6)  Whittefs  Case,  (c) 
Yelland'g  Case^  (d)  At/re's  Ca$e,  (e)  19  &  20  Yict.  c.  47,  and  20 
&  21  Vict.  c.  14. 

*  717        *  Mr.  Bacon  and  Mr.  Baglet/,  for  the  respondent,  referred 

to  Brunswick  Company  v.  Muggeridge^  (^)  Wolverhampton 
Company  v.  Hawksford^  (A)  Iri%h  Peat  Company  v.  PhiUips.  (i) 

Mr.  Doria^  in  reply. 

The  Lord  Justice  Knight  Bruce. — I  am  of  opinion  that  there 
was  no  acceptance  by  the  directors  of  Mr.  Gledhill's  application 
for  an  allotment  of  shares,  and  as  in  fact  no  allotment  was  made 
before  Mr.  Gledhill's  letter  of  the  21st  July,  1860,  by  which  he 
withdraw  his  application,  he  was  quite  in  time  to  withdraw  it,  and 
it  was  perfectly  competent  for  him  to  do  so.  He  has  therefore 
never  been  a  shareholder  in  the  company  and  his  name  has  been 
properly  removed  from  the  list.  The  appeal  must  therefore  be 
dismissed,  and  the  respondent  must  have  his  costs  paid  by  the 
official  liquidator.  The  commissioner  will  deal  with  these  costs, 
and  with  those  of  the  official  liquidator,  as  he  may  think  proper. 

The  Lord  Justice  Turner  concurred. 

(a)  2  De  G.  &  J.  10.  (c)  26  Beav.  618. 

(6)  3  De  G.  &  J.  170.  {g)  4  H.  &  N.  160. 

(c)  2  De  G.  &  J.  677.  (h)  7  C.  B.  (N.  S.)  796. 

(d)  6  De  G.  &  S.  395.  (t)   7  Jur.  (N.  S.)  413. 
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1861.    July  18,  .25.    August  4.    November  2.    Before  the  Lord  Chancellor 

Lord  Campbjsll. 

There  being  no  fiduciary  relation  between  vendor  and  a  purchaser,  the  purchaser 
is  not  bound  to  disclose  any  fact  exclusively  within  his  knowledge  which 
might  be  expected  to  influence  the  price  of  the  subject  to  be  sold.  Simple 
reticence  does  not  amount  to  legal  fraud,  but  a  word  or  gesture  intended  to 
induce  the  vendor  to  believe  in  the  existence  of  a  non-existing  fact,  which 
might  influence  the  price  of  the  subject  to  be  sold,  would  be  suflicient  ground 
for  a  Court  of  Equity  to  refuse  a  decree  of  specific  performance,^  and  so,  a 
fortiori,  would  any  contrivance  on  the  part  of  the  purchaser,  better  informed 
than  the  vendor  as  to  value,  to  hurry  the  vendor  into  an  agreement  without 
giving  him  an  opportunity  of  being  fully  informed  on  that  subject,  or  taking 
advice  as  to  the  terms  of  the  bargain.* 

Where,  therefore,  an  intended  lessor  and  lessee^of  minerals  were  in  the  above 
position  as  to  knowledge,  and  the  intended  lessee  brought  to  the  lessor  a 
lease  ready  prepared,  without  previous  negotiation  as  to  the  details  of  it,  and 
induced  the  latter  to  sign  it,  saying  he  might  trust  to  the  proposed  lessee  for 
making  a  fair  allowance  if  the  minerals  turned  out  more  valuable  than  was 
supposed :  Edd,  that  a  bill  for  specific  performance  filed  by  the  intended 
lessee,  offering  to  make  a  fair  extra  allowance,  could  not  be  sustained,  and 
its  dismissal  was  confirmed  on  appeal. 

This  was  an  appeal  from  the  dismissal  by  Vice-Chancellor 
Wood  of  a  bill  for  specific  performance.  The  plaintiff  William 
Walters  had  been  a  master  mariner,  but  afterwards  became  a  brick- 
maker  at  Tenby,  and  the  defendant  Thomas  Morgan  was  a  retired 
draper,  formerly  residing  at  King's  Cross. 

The  agreement  was  dated  the  9th  December,  1857,  and  made 
between  the  plaintiff  and  defendant ;  and  thereby  the  defendant 
agreed  to  grant  to  the  plaintiff  and  the  plaintiff  agreed  to  take  of 
the  defendant,  for  one  whole  year  from  the  day  of  the  date  of  the 
agreement,  the  right  of  digging,  searching  for,  and  carrying  off  from 
land  of  the  defendant  in  Pembrokeshire  described  in  the  agreement 

'  See  Livingston  v.  Peru  Iron  Co.,  2  Paige,  390;  Harris  ».  Tyson,  24  Penn. 
St.  347 ;  Butler's  App.  26  Penn.  St.  63 ;  Eintzing  v,  McEIratb,  5  Barr,  467 ; 
Smith  V.  Hughes,  L.  R.  6  Q.  B.  597,  604;  Smith  v.  Beatty,  2  Ired.  Eq.  456; 
Kerr  F.  &  M.  (1st  Am.  ed.)  97 ;  Laidlaw  v.  Organ,  2  Wheat.  178 ;  Matthews 
V.  Bliss,  22  Pick.  48 ;  Merriweather  v.  Herran,  8  B.  Mon.  162 ;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  5;  2  Kent  (11th  ed.),  490. 

•  See  Prescott  v.  Wright,  4  Gray,  461,  and  cases  in  note  (1),  above. 
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all  and  all  manner  of  stone,  sand,  minerals,  and  clay  in  or  upon 
those  lands,  and  the  plaintiflF  agreed  to  pay  to  the  defendant  for 
such  grant  the  full  sum  of  3i.  per  ton  weight  of  2880  lbs.  for  stone, 
rock,  or  sands  and  minerals  carried  from  the  premises,  and  the 
full  sum  of  4d.  per  ton  weight  of  2880  lbs.  for  all  clays 
*719  worked  or  so  carried  oflF;  and  it  was  further  *  thereby 
agreed  that  at  the  option  of  the  plaintiflF  Walters  the  plain- 
tiflf  might  take  and  the  defendant  would,  at  the  expiration  of  twelve 
months,  grant  to  the  plaintiff  a  lease  for  a  term  of  twenty-one 
years  renewable,  to  commence  from  Christmas,  1858,  such  lease  to 
contain  a  coyenant  on  the  part  of  the  plaintifif  to  pay  the  defendant 
the  said  rate  per  ton  royalty  and  all  usual  covenants  ;  and  further, 
the  defendant  agreed  to  grant  suflScient  lands  on  which  the  plain- 
tiff might  erect  buildings  and  oflSces  for  the  works  he  might 
require  during  the  term  of  his  lease,  at  no  increased  rental,  pro- 
vided such  land  should  not  exceed  in  quantity  one  acre ;  and  the 
plaintiff  agreed,  that  if  he  should  not  require  the  lease,  he  would, 
at  the  expiration  of  twelve  months,  leave  all  holes  and  diggings 
which  he  should  make,  sound  and  properly  filled  up. 

In  the  month  of  July,  1858,  the  plaintiflF 's  solicitor  forwarded 
to  the  defendant's  solicitor  the  draft  of  a  lease  in  pursuance  of  the 
agreement,  and  requested  the  defendant's*  solicitor  to  alter  it  in 
such  a  way  as  he  might  tliink  proper,  and  return  it  for  revision. 

On  the  19th  July,  1858,  the  defendant's  solicitor  wrote  to  the 
plaintiflF 's  solicitor  a  letter,  saying  that  it  would  be  premature  to 
discuss  the  draft  lease  before  the  twelve  months  had  expired.  On 
the  9th  December,  1858,  the  plaintiflF 's  solicitor  wrote  to  the  de- 
fendant's solicitor  a  letter  containing  the  following  passages :  — 

"  Under  an  impression,  derived  as  I  am  instructed  from  a  state- 
ment by  Mr.  Morgan  to  Mr.  Walters,  that  he  was  willing  to  grant 
this  lease  without  awaiting  the  expiration  of  twelve  months,  the 
drafl  of  that  document  was  prepared  by  me,  and  handed  by  Mr. 
Walters  to  Mr.  Morgan  in  the  early  part  of  July  last  for  his 
approval,  and  was  subsequently  submitted  by  him  to  you.  The 
result  was,  as  you  will  remember,  that  Mr.  Morgan  finally 

*  720    objected  to  *  sign  any  lease  at  that  time,  and,  suggesting  a 

doubt  whether  the  agreement  was  binding  upon  him,  deter- 
mined at  all  events  to  do  nothing  in  the  matter  until  the  expiration 
of  twelve  months.    As  that  period  will  expire  to-day,  I  must  request 
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to  be  at  once  informed  whether  Mr.  Morgan  is  ready  or  whether  he 
declines  to  execute  a  lease  to  Mr.  Walters  in  accordance  with  the 
above-mentioned  agreement.  In  the  former  case  I  must  beg  you 
to  return  me  the  draft  with  any  modifications  you  may  consider 
your  client  entitled  to  have  made  in  it,  and  in  the  latter  my  instruc- 
tions are  immediately  to  take  the  necessary  steps  for  compelling  a 
specific  performance  of  the  agreement  by  your  client." 

The  bill,  after  stating  to  the  foregoing  effect  and  setting  out 
some  further  correspondence,  prayed  a  specific  performance  of  the 
agreement. 

The  defendant  by  his  answer  stated  that  the  agreement  was 
entered  into  by  him  when  he  had  recently  purchased  the  property 
and  was  unacquainted  with  it,  and  under  circumstances  amount- 
ing to  concealment  and  misrepresentation  of  the  value  of  the 
property  on  the  part  of  the  plaintiff,  who  had  lived  in  the  neigh- 
bourhood of  the  property  for  some  time  and  was  well  acquainted 
with  it,  and  moreover  that  the  defendant  was  induced  to  sign  the 
agreement  by  surprise  and  without  any  opportunity  of  consider- 
ing the  stipulation  as  to  granting  a  lease,  the  agreement  having 
been  brought  to  him  ready  for  signature  without  any  draft  having 
been  submitted  to  him;  and  that,  upon  his  objecting  to  sign  it  with- 
out further  consideration,  the  plaintiff  had  represented  that  the 
amount  to  be  agreed  to  be  given  by  the  agreement  for  the  sand  and 
clay  was  the  same  that  he  had  given  to  Mr.  Wilson,  a  neighbouring 
landowner,  by  which  the  defendant  was  led  to  believe  that 
the  sum  offered  was  the  *  fair  value ;  that  the  plaintiff  had  *  721 
stated  that  if  the  land  turned  out  to  be  more  valuable  he 
would  give  the  defendant  his  '*  fair  share." 

Mr.  Bolt  and  Mr.  U.  K.  Karslake  supported  the  appeal. 

Sir  Hugh  Cairns  and  Mr.  E.  F.  Smith  appeared  for  the  defendant. 

The  following  authorities  were  referred  to :  Marquis  of  Towns- 
hend  v.  Stangroom^  (a)  Fox  v.  Mackreth^  (6)  Turner  v.  Harvey^  ((?) 
Myers  v.  Watson,  (ji) 

Judgment  reserved. 

(a)  6  Vea.  828.  (c)  Jac.  169. 

(6)  2  Bro.  C.  C.  420.  (d>  1  Sim.  N.  R.  523,  528. 
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November  2. 


The  Lord  Chancellor.  —  This  was  a  bill  filed  for  the  specific 
performance  of  an  agreement  for  a  lease  of  mineral  property ;  the 
bill  having  been  dismissed  without  costs. 

After  listening  to  the  long  and  able  arguments  at  the  bar  on  this 
appeal,  I  have  carefully  perused  the  very  voluminous  papers  con- 
nected with  it;  and  I  come  to  the  conclusion  that  one  of  the 
grounds  of  defence  set  up  by  the  respondent  has  been  substanti- 
ated, so  that  the  decree  appealed  against  ought  to  be  afl&rmed. 

It  was  quite  unnecessary  to  argue  that  an  equity  judge  has 

*  722   not  an  unlimited  discretion  as  to  decreeing  or  refusing  *  to 

decree  the  specific  performance  of  an  agreement.  He  is 
bound  by  rules  which  his  predecessors  have  laid  down,  founded  .on 
justice  and  expediency. 

In  the  present  case,  the  signing  of  the  agreement  was  admitted. 
But  six  grounds  of  defence  were  relied  upon :  1.  Inequality  on  the 
face  of  the  agreement.  2.  That  the  plaintiflF  had  been  a  bank- 
rupt. 3.  Inadequacy  of  consideration  established  by  the  evidence. 
4.  The  conduct  of  the  plaintiff,  after  the  agreement,  with  respect 
to  the  working  of  the  minerals.  6.  The  alleged  fraudulent  burn- 
ing of  the  plaintiff's  diary.  6.  That  the  plaintiff,  with  superior 
knowledge  of  th^  quality  of  the  minerals,  had  unfairly  surprised 
the  defendant,  and  induced  him  to  sign  the  agreement. 

1.  I  cannot  say  that  this  agreement  shows  upon  the  face  of  it 
any  inequality  which,  without  evidence,  would  justify  the  Court  in 
refusing  to  enforce  it.  The  royalty  of  Sd.  per  ton  weight  of  2880 
pounds  for  sand,  and  4d.  per  ton  of  the  same  weight  for  clay,  may 
be  quite  fair,  although  this  be  the  "  long  ton,"  without  being  so 
specified.  A  lease  for  twenty-one  years,  on  such  a  render,  may  be 
fair ;  and  there  is  nothing  necessarily  unfair  in  making  the  lease 
renewable  ;  or  in  the  covenant  to  grant  an  additional  acre  for  the 
erection  of  works,  without  an  increased  rental.  Considering  that 
by  the  agreement  "  all  usual  covenants  "  were  to  be  inserted  in  the 
lease,  I  cannot  say  that  the  omission  in  the  agreement  of  a  specific 
covenant  for  a  sleeping  rent  is  fatal.  The  amount  of  the  sleeping 
rent  could  not  well  be  fixed  by  the  Court ;  but  the  usual  covenant 
to  work  the  mine,  and  to  get  the  sand  and  clay  in  a  proper  man- 
ner during  the  lease,  might  be  sufficient. 

*  723      2.  The  defence  that  the  plaintiff  had  formerly  been  a  *  bank- 
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rupt  is  wholly  untenable,  there  being  no  evidence  that  he  is  not 
now  solvent  and  able  to  perform  his  engagements. 

3.  T  think  that,  according  to  the  evidence,  the  royalty  resei'ved 
was  considerably  lower  than  it  might  reasonably  have  been,  ac- 
cording to  the  real  value  of  the  sand  and  clay,  but  that  there  is  no 
such  inadequacy  of  consideration  established  as  per  se  would  be 
a  sufficient  reason  for  refusing  specific  performance.^ 

4.  There  appears  to  me  to  be  nothing  in  the  conduct  of  the 
plaintiflF  after  the  signing  of  the  agreement,  which  materially 
aflfected  the  rights  of  the  defendant,  or  could  deprive  the  plaintiff 
of  the  benefit  of  the  agreement,  had  it  been  duly  entered  into. 

6.  The  burning  of  the  plaintiff's  diary  by  his  housemaid,  which 
in  one  part  of  his  judgment  the  Vice-Chancellor  (according  to  the 
shorthand  writer)  said  "  is  what  I  rest  my  judgment  upon,"  is 
certainly  suspicious;  but  I  cannot  say,  that,  as  explained,  it  would 
be  enough  of  itself  to  support  the  decree. 

6.  The  ground  on  which  I  am  of  opinion  that  the  decree  ought 
to  be  supported  is,  that  by  the  contrivance  of  the  plaintiff  the 
defendant  was  surprised  and  was  induced  to  sign  the  agreement 
in  ignorance  of  the  value  of  his  property.  I  most  fully  concur  in 
the  doctrine  of  concealment  and  misrepresentation  as  laid  down 
by  Lord  Thurlow  in  Fox  v.  Macreth^  and  qualified  by  Lord  Eldon 
in  Turner  v.  Sarvey.  There  being  no  fiduciary  relation  between 
vendor  and  purchaser  in  the  negotiation,  the  purchaser  is  not 
bound  to  disclose  any  fact  exclusively  within  his  knowledge  which 
might  reasonably  be  expected  to  influence  the  price  of  the  subject 
to  be  sold.  Simple  reticence  does  not  amount  to  legal 
fraud,  *  however  it  may  be  viewed  by  moralists.  But  a  *  724 
single  word,  or  (I  may  add)  a  nod  or  a  wink,  or  a  shake  of 
the  head,  or  a  smile  from  the  purchaser  intended  to  induce  the 
vendor  to  believe  the  existence  of  a  non-existing  fact,  which  might 
influence  the  price  of  the  subject  to  be  sold,  would  be  sufficient 
ground  for  a  Court  of  Equity  to  refuse  a  decree  for  a  specific  per- 
formance of  the  agreement. 

So,  a  fortiori^  would  a  contrivance  on  the  part  of  the  purchaser, 
better  informed  than  the  vendor  of  the  real  value  of  the  subject  to 
be  sold,  to  hurry  the  vendor  into  an  agreement  without  giving  him 
the  opportunity  of  being  fully  informed  of  its  real  value,  or  time 

■  See  1  Sagden  V.  &  P.  (8th  Am.  ed.)  273,  and  cases  in  note  (k). 
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to  deliberate  and  take  advice  respecting  the  conditions  of  the 
bargain. 

In  the  present  case,  although  the  parties  had  met  on  several 
occasions  before  the  signing  of  the  agreement,  and  had  conversed 
about  the  digging  in  the  laud  for  a  year  by  way  of  experiment,  yet 
till  the  written  agreement  for  the  lease  was  brought  by  the  plain- 
tiff to  the  defendant  "  cut  and  dry,"  there  does  not  appear  to  have 
been  any  negotiation  between  them  for  a  lease,  nor  any  proposal 
respecting  the  term  to  be  granted  (which  is  substantially  forty- 
two  years),  or  the  royalty  to  be  reserved,  or  any  of  the  covenants 
to  be  contained  in  the  lease.  Then  the  plaintiff  urges  the  defend- 
ant to  sign  the  agreement,  saying  "you  will  trust  to  me  for 
making  a  fair  allowance  if  it  should  turn  out  more  valuable." 
This  is  of  a  piece  with  his  afterwards  employing  his  own  solicitor 
to  prepare  the  lease,  and  trying  to  get  it  signed  by  the  defendant 
without  the  defendant's  solicitor  having  seen  it.  A  purchaser  who 
so  conducts  himself  cannot  be  said  to  have  proceeded  with  the 
good  faith  which  even  jurists  require  in  such  a  transaction. 

*  725        *  It  has  been  argued,  that  although  there  might  have  been 

a  parol  representation  as  to  giving  the  defendant  a  fair 
share  of  the  value,  this  may  now  be  considered  as  part  of  the 
actual  agreement,  and  that  a  specific  performance  ought  to  be 
decreed  of  the  written  agreement  with  the  parol  agreement  super- 
induced upon  it.  But  I  apprehend  that  this  course  can  only  be 
adopted  properly  where  the  party  praying  for  the  specific  perform- 
ance has  conducted  himself  with  perfect  good  faith.  I  think, 
therefore,  that  in  this  case  the  bill  was  properly  dismissed. 

I  have  been  asked  by  the  respondent  to  vary  the  decree,  inas- 
much as  it  orders  the  bill  to  be  dismissed  without  costs ;  but  I 
concur  with  the  Vice-Chancellor  in  thinking  that  the  respondent 
was  himself  to  blame  in  signing  the  agreement  with  full  knowledge 
of  its  defectiveness,  and  that  he  himself  has  contributed  to  the 
litigation. 

I  am  further  of  opinion  that  this  appeal  should  be  dismissed 
without  costs.  The  appellant's  counsel  and  the  respondent's 
counsel  have  respectively  contended  most  strenuously,  and  with 
seeming  sincerity,  that  on  all  the  points,  except  the  burning  of 
the  diary,  the  Vice-Chanoellor'.s  judgment  was  in  favour  of  their 
client. 

This  judgment,  occupying  twenty-three  brief  sheets  closely  writ- 
[  566  ] 


EX  PARTE  ACKROYD,  ETC.  *  725 

ten,  and  showing  a  most  minute  and  anxious  analysis  of  eVery 
particle  of  the  pleadings  and  the  evidence,  I  have  most  attentively 
and  respectfully  perused,  and  I  am  bound  to  confess  that  in  the 
nicely  balanced  consideration  of  conflicting  assertions  and  proba- 
bilities it  is  very  difficult  to  say  what,  upon  some  of  these  points, 
was  the  conclusion  at  which  his  Honor  finally  arrived. 

Upon  the  whole  I  cannot  say  that  the  appellant  was 
*  improperly  advised  to  bring  this  appeal ;  and  I  therefore    *  726 
order  the  appeal  to  be  dismissed  without  costs,  tlie  deposit 
to  be  returned  to  the  appellant. 


Ex  parte  WILLIAM  ACKROYD,  JOHN  FOSTER  and  EDWARD 
TOWNEND. 

In  the  Matter  of  an  arrangement  by  deed  between  WILLIAM 
CHEESEBROUGH  and  SAMUEL  LAYCOCK  TEE,  carrying 
on  business  under  the  style  or  firm  of  WILLIAM  CHEESE- 
BROUGH  &  SON,  and  th^r  creditors  ;  and 

In  the  Matter  of  an  arrangement  by  deed  between  WILLIAM 
CHAPMAN  HAIGH  and  his  creditors. 

I860.    November  14,  26.    Before  the  Lords  Justices. 

A  trader  and  a  firm,  of  traders  having  agreed  to  assist  one  another  by  mutual 
advances,  the  following  dealings  took  place  between  them :  The  trader 
delivered  to  the  firm  several  acceptances  and  a  quantity  of  wool,  and  pro- 
cured bills  drawn  by  the  firm  to  be  accepted  by  strangers  on  the  trader^s 
indemnity.  He  also  made  payments  on  account  of  the  firm.  The  firm  on 
their  part  advanced  to  him  cash  to  the  amount  of  50002.  and  delivered  to  him 
several  acceptances,  exceeding  the  amount  of  the  acceptances  delivered  and 
procured  by  the  trader  as  above  mentioned.  By  a  contemporaneous  memo- 
randum, signed  by  the  trader,  he  stated  that  he  had  consigned  the  wool  in 
consideration  of  the  advance  of  50002.,  and  that  the  firm  were  to  be  at  liberty 
to  sell  it  if  he  should  not,  when  called  upon,  reimburse  their  "  advances.'* 
The  acceptances  were  chiefly  those  of  strangers.  It  appeared,  upon  the 
whole  of  the  evidence,  that  the  wool  was  deposited  in  pursuance  of  an  agree- 
ment that  it  was  to  be  a  security  for  all  the  advances  made  by  the  firm,  and 
there  was  nothing  in  the  evidence  to  show  that  the  cash  received  by  the  firm, 
upon  the  discount  of  the  acceptances  received  by  them  from  and  on  the 
indemnity  of  the  trader,  did  not  exceed  the  cash  advance  of  50002. 
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On  the  affairs  of  the  firm  and  of  the  trader  being  woand  up,  under  arrangements 
analogous  to  the  bankruptcy  law :  ffdd,  that  the  holders  of  the  bills  delirered 
by  the  firm  to  the  trader  were  entitled  ratably  to  the  proceeds  of  the  wool, 
according  to  the  principle  of  Ex  parte  Waring  (19  Ves.  845).* 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  West 
made  on  the  petition  of  James  William  Scott,  one  of  the  registered 
public  officers  of  the  Yorkshire  Banking  Company,  on  behalf  of 
the  banking  company  and  all  other  the  holders  of  bills  of  exchange 
who  were  entitled  to  participate  in  a  sum  of  8362Z.  7«.  2d.  herein- 
after mentioned. 

*  727       *  William  Chapman  Haigh,  for  six  months  and  upwards 

next  preceding  his  suspension  of  payment,  carried  on  busi- 
ness at  Bradford  as  a  woolstapler,  under  the  name  or  style  of 
"  W.  C.  Haigh." 

Edward  Smith  carried  on  business  as  a  woolstapler  in  London. 

Smith  and  Haigh  had  dealings  together,  and  Smith  in  the  usual 
course  of  business  consigned  wools  to  Haigh  for  sale. 

Smith  also  had  dealings  with  a  firm  of  William  Cheesebrough  & 
Son,  who  then  also  carried  on  business  as  woolstaplers  at  Brad- 
ford. 

On  the  7th  of  November,  1857,  Smith,  Haigh,  and  Samuel  Lay- 
cock  Tee,  a  partner  in  the  firm  of  William  Cheesebrough  &  Son, 
being  all  at  that  time  (owing  to  the  then  state  of  trade)  much 
pressed  for  money,  met  at  Derby  and  agreed  to  assist  each  other 
by  the  negotiation  of  bills  of  exchange  in  the  following  manner :  — 

Smith  agreed  to  hand  over  to  Haigh  two  bills  of  exchange  for 
sums  amounting  together  to  1500/.,  accepted  by  Messrs.  Barnes  <fe 
Sons,  and  to  deliver  to  Haigh  151  sheets  of  wool  then  valued  at 
about  3500i.,  and  it  was  agreed  that  Haigh  should  transfer  the 
bills  and  wool,  and  also  any  other  bills  or  securities  which  Haigh 
could  procure,  to  William  Cheesebrough  &  Son,  who  should  on 
their  part  get  and  assist  in  getting  all  such  bills  cashed  or  dis- 
counted and  advanced  money  and  bills  of  exchange  to  Haigh  on 
the  security  of  tlie  bills  and  wools  to  be  delivered  to  them. 

In   pursuance  of  this    agreement    Haigh  delivered  to 

*  728    *  William  Cheesebrough  &  Son  the  two  bills  amounting 

together  to  1500Z.,  and  the  wool. 
In  further  pursuance  of  the  agreement  William  Cheesebrough 

'  See  Powles  v.  Hargreavea,  8  De  6.,  M.  &  G.  430,  and  cases  in  note  (2). 
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<fe  Son,  by  the  direction  of  Haigh,  drew  bills  for  sums  amounting 
together  to  12,493/.  upon  a  firm  of  Craven  &  Harrop,  with  whom 
Haigh  had  dealings,  and  who,  at  the  instance  of  Haigh  and  upon 
his  guaranteeing  the  payment  of  the  bills  at  maturity,  accepted  the 
bills  and  delivered  them  to  Haigh,  who  delivered  them  to  William 
Gheesebrough  &  Son. 

In  further  pursuance  of  the  agreement,  Haigh  subsequently 
delivered  to  William  Gheesebrough  &  Son  two  bills  drawn  by 
Haigh  upon  and  accepted  by  one  W.  T.  Hall,  for  sums  amounting 
to  1000/. 

In  further  pursuance  of  the  agreement,  a  sum  of  8000/.  was  on 
the  8d  of  December  advanced  in  cash  and  bills  by  Haigh,  for 
William  Gheesebrough  &  Son,  to  one  Gharles  Fauntleroy  of  Lon- 
don, making  together  with  the  amount  secured  by  the  previous 
bills,  but  exclusively  of  the  wool,  18,973/.  10«.  6d. 

In  return  for  these  advances,  William  Gheesebrough  &  Son 
made  the  following  advances  to  Haigh  :  — 


1857. 

Nov. 

10. 

Nov. 

13, 

Nov. 

14. 

Nov.  17. 

Nov. 

20. 

Nov.  23. 


Nov.  24. 
Nov.  28. 


£       8.  d. 

Gash 2000     0    0 

Gash       2000     0    0 

Gash       1000     0     0 

Bills  on  A.  Holt  &  Go  for     ' 673    8    0 

A  bill  on  W.  Fison  &  Go.  for      ....     1000     0     0 

Gash 300    0    0 

A  bill  drawn  by  William  Gheesebrough  & 

Son  on  Samuel  GunliflFe  Lister  &  Go.  for    2486  19 
A  bill  drawn  by  Edward  Smith  upon  J. 

Hubbard  A  Son  for 896  12    0 

A  bill  upon  P.  A.  Barnes  &  Sons  for    .     .      600    0     0 
A  bill  drawn  by  William  Yewdall  &  Son 

on  I.  and  A.  Gheesebrough  for     .     .     .     1400  •   0    0 
A  bill  drawn  by  Haigh   on   Sugden   and 

Briggsfor 2000    0    0 

A  bill  drawn  by  William  Gheesebrough  & 
Son  on  and  accepted  by  George  Garter 

for 987  16    0 

Two  bills  drawn  by  Smith  upon  and  ac- 
cepted by   William  Forder    for    sums 

amounting  to 1450    0    0 
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£        S.    d. 

Dec.  3.  Bill  dated  2d  Dec.  drawn  by  Smith  upon 
and  accepted  by  William  Cbeesebrough 
&  Son  for 3000     0     0 

Dec.  6.  A  bill  drawn  by  William  Cbeesebrough  & 
Son  on  and  accepted  by  S.  C.  Lister  & 
Co.  for 2000     0     0 

These  sums,  with  4?.  8«.  4rf.  for  interest,  amounted  to  21,699Z 
38.  4d.,  which  exceeded  the  total  amount  made  payable  by  the 
bills  so  delivered  as  aforesaid  by  Haigh  to  William  Cbeesebrough 
&  Son  by  5765/.  138.  lOrf.,  for  securing  which  amount  the  original 
petition  alleged  that  William  Cbeesebrough  &  Son  held  the  wool 
and  also  one  of  the  two  first-mentioned  bills,  amounting  together 
to  1500;. 

*  730       On  William  Cbeesebrough  &  Son  agreeing  to  make  *  such 

advances  as  aforesaid,  Haigh  signed  and  gave  to  them  two 
letters  in  the  following  forms  :  — 

"  Bradford,  Yorkshire, 

"  9th  November,  1857. 
"  Gentlemen,  —  If  you  will  lend  to  me  £  upon  security 

of  the  acceptance  of  Messrs.  Craven  &  Harrop,  merchants,  Brad- 
ford, for  the  sum  of  12,493?.,  I  will  guarantee  the  payment  at 
maturity  of  the  said  acceptance. 

"  I  am.  Gentlemen,  yours  truly, 

"  W.  C.  Haigh." 
"  To  Messrs.  William  Cbeesebrough  &  Son." 

"  Bradford,  Yorkshire, 

13th  November,  1857. 
"  Messrs.  William  Cbeesebrough  &  Son,  Bradford. 
"  Gentlemen,  —  In  consideration  of  the  sum  of  5000/.  advanced 
to  me,  I  have  consigned  to  you  as  security  151  sheets  of  wool, 
Nos.,  &c.  annexed,  now  lying  to  your  order  at  the  Great  Northern 
Railway  Station,  Bradford.  You  are  at  liberty  to  sell  these  wools 
at  the  best  market  prices  current,  should  I  not,  when  called  to  do 
so,  reimburse  your  advances. 

"  Yours  truly,    » 

"  W.  C.  Haigh." 
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The  petition  and  the  affidavits  in  support  of  it  stated  that  noth- 
ing was  ever  agreed,  stated,  or  expressed  by  either  party  to  the 
other  as  to  whether  any  of  the  bills  or  any  sums  of  money  thus 
advanced  were  to .  be  considered  as  specifically  advanced  against 
the  bills  procured  and  given  by  Haigh  to  William  Cheesebrough 
&  Son  or  against  the  wool,  but  that  each  of  the  parties  treated 
the  whole  exchanges  of  money,  bills,  and  wool  as  one  general 
dealing  or  account,  and  that  each  of  them  *  accordingly  so  *  731 
entered  all  their  dealings  in  one  account  only  in  their 
respective  books  and  accounts'  with  e&ch  other,  and  that  all  such 
dealings  were  in  pursuance  of  the  agreement  so  come  to  at  Derby 
as  aforesaid,  and  with  the  intention  of  avoiding  the  three  parties 
to  such  agreement  failing  in  their  respective  businesses. 

All  the  acceptances  of  Craven  and  Harrop  were  paid  in  full. 

All  the  proceeds  of  the  last-mentioned  bills  and  of  all  the  other 
bills  were  applied  by  William  Cheesebrough  &  Son  to  their  own 
use,  and  -no  other  cash  than  the  above-mentioned  three  sums  of 
2000/.,  2000/.,  and  1000/.,  was  ever  paid  to  Haigh  on  account  of  the 
bills  which  he  had  obtained  for  and  paid  to  William  Cheesebrough 
&  Son,  amounting  altogether  to  15,973/.  10*.  6d.,in  addition  to  the 
wool,  except  a  sum  of  300/.  received  by  Haigh  on  the  17th  of  the 
month  of  November. 

All  the  other  bills  which  Haigh  delivered  to  William  Cheese- 
borough  &  Son  were  wholly  paid  in  full,  except  three. 

In  December,  1857,  Haigh  suspended  payment,  and  his  affairs 
were  being  wound  up  under  a  deed  of  arrangement  dated  the  12th 
of  January,  1858,  and  made  between  Haigh,  of  the  first  part,  Wil- 
liam Duckitt,  Miles  Tillotson,  and  Henry  Webster  Blackburn,  of  the 
second  part,  and  the  several  other  persons  whose  names  and  seals 
were  thereunto  subscribed  and  set,  being  severally  creditors  of 
William  C.  Haigh,  of  the  third  part. 

In  December,  1857,  the  firm  of  William  Cheesebrough  &  Son 
also  suspended  payment,  and  their  affairs  were  being  wound 
up  under  the  provisions  of  a  deed  of  inspectorship  *  dated  the  *  732 
22d  of  February,  1858,  and  made  between  William  Cheese- 
brough and  Samuel  Laycock  Tee,  of  the  first  part,  William  Aokroyd, 
John  Poster,  Edward  Townend,  and  William  Quilter,  of  the  second 
part,  and  the  several  persons,  companies,  and  corporations  who 
were  respectively  creditors  of  the  firm  of  William  Cheesebrough  & 
Son,  or  of  the  individual  partners  thereof  or  of  one  of  them,  of  the 
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third  part;  and  Edward  Smith  in  the  same  month  became  and 
was  duly  adjudicated  a  bankrupt. 

The  deed  of  inspectorship  of  the  firm  of  William  Cheesebrough 
&  Son  and  the  deed  of  arrangement  of  William  C.  Haigh  were 
both  made  in  accordance  with  the  provisions  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  and  provided  for  the  distribution  of  the 
assets  of  the  firm  of  William  Cheesebrough  &  Son  and  of  William 
C.  Haigh  in  the  like  manner  as  in  bankruptcy,  and  the  assets  of  the 
firm  and  of  Haigh  had  been  partly  administered  and  divided  under 
and  in  accordance  with  such  arrangement  and  deed  of  inspector- 
ship, and  the  residue  of  such  assets  were  yet  to  be  divided  there- 
under respectively. 

The  151  bales  of  wool  were  soon  after  the  failure  of  William 
Cheesebrough  &  Son  sold  by  the  appellants  as  their  inspectors, 
and  realized  3352Z.  1%.  2d. 

The  Yorkshire  Banking  Company,  and  those  on  whose  behalf 
they  presented  the  petition  on  which  the  order  under  appeal  was 
made,  were  the  holders  for  value  of  all  the  bills  obtained  by  Haigh 
from  William  Cheesebrough  &  Son  which  still  remained  unpaid. 

The  wool  was  consigned  and  the  bills  of  exchange  given 

*  783    and  received  before  the  date  of  the  insolvency  and  *  suspen- 

sion of  payment  of  William  Cheesebrough  &  Son,  William 
C.  Haigh,  and  Charles  Fauntleroy,  respectively. 

The  Yorkshire  Banking  Company  were  the  holders  of  the  fol- 
lowing bills :  — 

William  Cheesebrough  &  Son  on  George  Carter. 

1857.     9th  November.    3  months  due.     12th      £       s.    d. 

February,  1858 987     16    0 

Edward  Smith  on  William  Cheesebrough  &  Son. 
1867.   December  2d.  3  months  due.   5th  March, 
1858 3000      0    0 


£3987    16    0 


The  petition  stated  to  the  above  effect,  and  that  the  petitioners 
were  advised,  that,  under  the  circumstances  aforesaid  and  accord- 
ing to  the  provisions  of  the  aforesaid  deeds  of  arrangement,  the 
proceeds  of  the  wool  ought  to  be  distributed  and  divided  among 
the  petitioners  and  the  other  bill  holders,  but  that  William  Ack- 
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royd,  John  Poster,  Edward  Townend,  William  Quilter,  William 
Cheesebrough,  and  Samuel  Laycock  Tee,  although  reques^d  by 
the  petitioners  so  to  do,  declined  to  divide  and  distribute  the  same, 
and  in  that  respect  had  not,  as  the  petitioners  were  advised,  con- 
ducted the  administration  of  the  estate  of  the  firm  of  William 
Cheesebrough  &  Son  in  conformity  with  the  deed  of  arrangement 
under  which  they  were  appointed  such  inspectors  as  aforesaid. 

The  prayer  was  that  the  sum  of  3362Z.  7«.  2d.,  or  such  other  sum 
as  might  have  arisen  or  should  arise  from  the  proceeds  of  the  wool, 
together  with  interest  thereon,  might  be  paid  to  the  petition- 
ers, to  the  end  *  that  the  whole  thereof  might  be  applied  in  *  734 
payment  of  the  petitioners'  costs,  charges,  and  expenses,  and 
then  ratably  divided  amongst  the  petitioners  and  those  on  whose 
behalf  they  petitioned  as  the  holders  of  the  said  bills ;  and  that  it 
might  be  declared  that  the  petitioners  and  the  other  bill  holders  on 
whose  behalf  they  petitioned  were  entitled  to  dividends  on  such 
sums  as  might  remain  due  on  the  said  bills  of  exchange  after  such 
ratable  distribution  as  aforesaid. 

By  the  order  under  appeal  dated  the  21st  of  July,  1860,  it  was 
ordered  and  declared  that  the  above-mentioned  sum  of  3352Z.  7«. 
2(2.  with  interest,  after  the  payment  of  costs  as  therein  mentioned, 
ought  to  be  apportioned  and  ratably  divided  as  prayed  by  the 
petition,  and  consequential  directions  were  given  accordingly. 

Mr.  Giffardy  and  Mr,  Wickens^  in  support  of  the  appeal.  —  The 
memorandum  of  deposit  must  be  looked  to  for  the  purpose  of 
determining  the  object  of  it,  and  the  consideration  which  it  states 
is  the  advance  of  5000Z.  only.  There  is  no  reference  to  any  other 
dealing  in  it.  The  bill  holders  can  only  claim  through  the  equities 
subsisting  between  Haigh  and  Cheesebrough  &  Co.,  and  these  do 
not  extend  to  the  bills  in  question.  The  transactions  were 
altogether  unlike  that  in  Ex  parte  Waring,  (a)  There  bills  were 
accepted  upon  a  security  by  way  of  indemnity  being  given  to  the 
acceptors.  In  the  present  case  the  acceptances  were  those  of 
strangers,  and  the  bills  were  delivered  by  way  of  advance  or  loan, 
or  in  exchange  for  other  acceptances.  The  wool  had  nothing  to  do 
with  them.  Even  if  it  was  a  security  for  the  ultimate  bal- 
ance upon  the  result  of  all  the  dealings,  this  *  would  be  a  *  735 
money  balance,  and  there  is  nothing  like  a  contract  for 

(a)  IQVes.  346. 
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indemnity  against  acceptances  which  was  the  ratio  decidendi  in 
JEx  pfirte  Waring.  But  if  every  other  point  was  against  the 
appellants  and  the  wool  could  be,  without  any  contract  for  that 
purpose,  turned  into  a  security  for  the  bills  as  well  as  for  the 
50002.,  still  Messrs.  Cheeseb rough  &  Co.  had  a  right  to  apply  the 
security  to  the  6000Z.,  and  their  inspectors  have  the  same  right 
They  referred  to  Ux  parte  Johnson^  (a)  Ux  parte  Hunter ,  (6) 
Powles  V.  Hargreaves.  (c) 

Mr.  Daniel  and  Mr.  Be  GeXj  for  the  bill-holders.  —  The  wools 
were  deposited  in  pursuance  of  the  agreement  entered  into  at 
Derby.  Moreover,  by  the  terms  of  the  memorandum  itself,  the 
security  extended  to  all  the  advances,  including  those  by  bills. 
The  6000/.  was  paid  and  satisfied  by  means  of  the  sums  raised  by 
the  discount  of  Messrs.  Craven  &  Harrop's  acceptances.  This  ex- 
cludes the  application  of  J?z  parte  Johnson,  (a) 

Mr.  GUffardj  in  reply.  —  Messrs.  Craven  &  Harrop's  bills  were 
given  in  exchange  for  others  given  by  Cheesebrough  &  Son.  The 
money  raised  by  their  discount  had  nothing  to  do  with  the  5000/., 
which  still  remains  due. 

Judgment  reserved. 

November  26. 

The  Lord  Justice  Turner.  —  There  are  two  questions  in  this 
case.  First,  whether  the  wool,  of  which  the  proceeds  are  in  dis- 
pute, was  ever  made  a  security'  for  the  bills  on  which  the  claim  of 
the  petitioners  is  founded ;  and,  siecondly,  whether,  assuming 

736  *  the  wool  to  have  been  made  a  security  for  the  bills,  the 
right  of  the  petitioners  is  excluded  by  any  appropriation  or 
right  of  appropriation  on  the  part  of  Cheesebrough  &  Son.  If  the 
first  of  these  questions  be  answered  in  the  affirmative  and  the 
second  in  the  negative,  the  case  falls  within  Hx  parte  Waring^  (d) 
and  the  order  of  the  learned  commissioner  is  right. 

Upon  examining  the  evidence  in  the  case,  I  am  quite  satisfied 
that  the  wool  was  made  a  security  for  the  bills.  The  evidence  of 
Haigh  and  Smith  establishes,  as  I  think,  beyond  all  question  that 

(a)  3  De  G.,  M.  &  G.  218.  (c)  3  De  G.,  M.  &  G.:430. 

(6)  6  Ves.  94.  (d)  19  Ves.  345. 
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it  was  agreed  to  be  so  at  the  meeting  at  Derby  on  the  7th  Novem- 
ber ;  and  that  agreement  is  not,  in  my  opinion,  disproved  or 
displaced,  either  by  the  evidence  of  Cheesebrough  &  Son  or  by  the 
written  memorandum  of  the  ISth  November ;  for  although  those 
witnesses  depose  that  the  wool  was  a  security  for  the  5000/.  cash, 
I  do  not  find  that  they  venture  to  go  the  length  of  saying  that  it 
was  not  a  security  for  the  bills,  or  at  all  meet  the  statement  of  the 
other  witnesses  upon  that  point,  and  although  the  memorandum 
of  the  13th  November  is  expressed  to  be  made  in  consideration  of 
5000Z.  advanced,  it  purports  in  express  terms  to  secure  to  Cheese- 
brough &  Son  their  "  advances,"  which  advances  according  to  the 
agreement  of  the  7th  November  were  to  be  made  in  cash  and  bills. 
The  memorandum  seems  to  me  to  be  no  more  than  a  partial  carry- 
ing out  of  that  agreement. 

I  am  of  opinion  also  that  the  right  of  the  petitioners  is  not 
excluded  by  any  appropriation  or  right  of  appropriation  on  the 
part  of  Cheesebrough  &,  Son,  or  their  trustees.  I  can  see  no  trace 
of  any  actual  appropriation,  and,  assuming  the  right  of  appropriation 
to  have  continued  after  the  trust-deeds  were  executed, 
which  I  doubt,  I  think  *  that  it  was  at  all  events  incumbent  *  737 
on  the  respondents  to  show  that  there  were  cash  advances 
to  which  the  proceeds  of  the  wool  could  be  appropriated,  and  the 
evidence  is  far  from  satisfying  my  mind  that  this  was  the  case.  I 
am  not  satisfied  that  the  50002.  was  not  advanced,  out  of  the  pro- 
ceeds of  Craven  &  Harrop's  bills,  and  still  less  am  I  satisfied  that 
the  proceeds  of  those  bills,  all  of  which  were  received  by  Cheese- 
brough &  Son  and  have  been  paid,  did  not  far  exceed  their  cash 
advances.  I  think,  therefore,  that  the  commissioner's  order  is 
rightj  and  that  the  appeal  must  be  dismissed  and  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 
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WALL  V.  C0CKERELL.1 

I860.    November  20,  21,  and  December  7.    Before  the  Lord  Chancellor  Lord 

Campbell. 

Solicitors  of  trustees  entrusted  by  them  with  money  for  investment,  misapplied 
it  and  induced  by  fraud  another  client  of  theirs  to  execute  a  mortgage  to  the 
trustees  for  the  amount,  and  handed  to  the  trustees  the  title-deeds  of  the 
mortgaged  property,  which  the  solicitors  held  as  the  mortgagor's  solicitors. 
In  1855,  the  mortgagees  brought  an  action  against  the  mortgagor  on  the 
covenant  contained  in  the  mortgage,  and  he  allowed  judgment  to  go  by 
default.  In  1856,  the  solicitors  became  bankrupts.  In  1859,  the  mortgagor 
examined  the  books  of  the  bankrupts,  and  then,  as  he  alleged,  first  discov- 
ered the  circumstances  of  the  case.  In  that  year  he  instituted  a  suit  to  be 
relieved  against  the  transaction :  Hdd,  reversing  the  decision  below,  that  the 
mortgagor  had,  by  his  conduct  and  delay,  acquiesced  in  the  retention  of  the 
mortgage  money  by  the  solicitors,  and  was  not  entitled  to  relief.' 

Semble,  that  the  decision  would  have  been  upheld  if  the  mortgagor  had  at  once 
disputed  the  validity  of  the  mortgage. 

This  was  an  appeal  of  the  defendants  from  a  decree  of  the  Mas- 
ter of  the  Rolls,  setting  aside  certain  securities  as  having  been 
obtained  from  the  plaintiff  fraudulently.  The  contest  was  between 
two  innocent  parties,  as  to  which  of  them  ought  to  suffer  by  fraud 
of  a  third. 

Up  to  the  year  1866,  the  plaintiff  had  employed  as  his  solicitors 
Messrs.  Henry  &  Cheslyn  Hall,  who  were  also  in  the  year  1853  the 
solicitors  of  the  defendants,  the  trustees  under  the  marriage  settle- 
ment of  John  Wallis  Grieve  and  the  Hon.  Elizabeth  Bowles. 
*  738  *  The  bill  stated  that  in  February,  1853,  Messrs.  Hall, 
without  the  knowledge  or  consent  of  the  plaintiff,  undertook 
to  invest  part  of  the  trust  moneys  comprised  in  the  settlement 
which  had  been  received  by  them  in  two  sums  of  4000Z.  and  lOOOZ., 
on  the  security  of  an  interest  which  the  plaintiff  took  under  the 
wills  of  his  father  and  brother,  and  of  certain  policies  of  insurance 

»  S.  C,  reversed  in  the  House  of  Lords,  10  H.  L.  Cas.  229. 

•  See  Vigers  v.  Pike,  8  CI.  &  Fin.  (Am.  ed.J  660,  661 ;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  262,  note  (z) ;  Attwood  v.  Small,  6  CI.  &  Fin.  (Am.  ed.)  233, 
and  notes;  Graham  v,  Birkenhead,  &c..  Railway  Co.,  2  Mac.  &  G.  146,  note 
(2)  ;  Coles  v.  Sims,  6  De  G.,  M.  &  G.  1,  note  (1) ;  Life  Association  of  Scot- 
land V.  Siddal,  4  De  G.  &  J.  74;  Kerr  F.  &  M.  (1st  Am.  ed.)  301,  302. 
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belonging  to  the  plaintiff.  That  no  part  of  the  sums  of  4000Z.  and 
lOOOi.  was  ever  paid  to  or  received  by  the  plaintiff,  or  applied  for 
his  use ;  and  that  he  never  authorized  the  Messrs.  Hall,  or  either 
of  them,  to  raise  the  same  for  him,  nor  was  he  aware  that  they 
had  raised  them  ;  but  that  the  whole  transaction  was  a  fraud  com- 
mitted on  the  plaintiff  by  the  Messrs.  Hall  for  the  purpose  of  con- 
cealing the  misappropriation  by  themselves  of  money  belonging  to 
the  defendants.  That  as  to  one  of  the  deeds  by  which  one  of 
these  sums  was  secured,  and  which  was  alleged  to  bear  date  the 
1st  March,  1853,  the  plaintiff  was  induced  by  the  Messrs.  Hall  to 
execute  it,  without  being  told  what  it  was,  and  without  reading  it 
over,  and  did  so  solely  in  reliance  on  the  said  Messrs.  Hall,  and 
without  any  consideration  for  it ;  and  that  as  to  the  deeds  by  which 
the  other  of  the  sums  was  alleged  to  be  secured,  and  which  were 
alleged  to  be  4^ted  the  Ist  August,  1853,  he  had  executed  these 
documents  also  at  the  request  of  Mr.  Gheslyn  Hall,  and  without 
reading  them,  and  was  informed  by  Mr.  Gheslyn  Hall  that  the 
effect  of  his  execution  of  them  would  be  to  enable  Mr.  Cheslyn 
Hall,  as  receiver  of  the  rents  and  income  of  the  testator's  real 
and  personal  property,  to  pay  the  plaintiff  out  of  such  rents  and 
profits  a  larger  monthly  sum  than  theretofore.  The  bill  further 
stated,  that  from  that  time  till  March,  1855,  the  plaintiff  had 
received  from  Mr.  Cheslyn  Hall,  as  such  receiver,  an  increased 
monthly  sum,  on  account  of  the  income  to  which  he  was  en- 
titled. The  bill  further  stated  that  the  plaintiff  believed 
*  that  such  additional  sum  was  paid  to  him  out  of  the  rents  *  739 
and  income  which  belonged  to  him,  and  that,  save  as  afore- 
said, the  plaintiff  had  never  received  any  consideration  for  his 
execution  of  the  deeds.  That  in  the  year  1865,  the  plaintiff,  who 
had  frequently  applied  to  the  Messrs.  Hall  for  an  account  of  their 
receipts  and  payments  on  his  account,  became  dissatisfied  with 
their  conduct,  and  ceased  to  employ  them  as  his  solicitors.  That 
in  October,  1855,  the  plaintiff  was  served  with  a  notice  by  or  on 
behalf  of  the  defendants,  to  the  effect  that  unless  the  two  principal 
sums  of  4000Z.  and  lOOOZ.  secured  by  the  deeds  of  the  1st  March, 
and  the  1st  August,  1853,  with  interest,  were  paid  at  the  end  of 
six  calendar  months  from  the  date  of  the  notice,  the  defendants 
should  exercise  their  power  of  sale.  That  the  plaintiff  was  after- 
wards served  with  a  writ  in  an- action  brought  against  him  by  the 
defendants  for  the  recovery  of  the  sums  of  moneys  covenanted  to 
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be  paid  by  the  deeds.  The  bill  further  alleged  that  being  unable 
to  learn  any  thing  respecting  the  alleged  mortgage,  or  to  obtain 
any  information  which  would  enable  him  to  resist  the  action,  he 
allowed  judgment  to  go  by  default  for  the  sum  of  6210Z.  16«.  Id. 
debt,  and  4L  costs.  That  in  June,  1856,  Messrs  Hall  became 
bankrupts ;  but  that  it  was  not  until  April,  1859,  that  the  plaintiff 
obtained  from  their  assignees  access  to  the  letters  and  papers 
relating  to  his  affairs,  and  that  he  then  for  the  first  time  discovered 
the  fact  that  the  Messrs.  Hall  had  acted  as  solicitors  for  the  defend- 
ants, and  also  discovered  the  circumstances  under  which  the  deeds 
were  delivered  over  to  them.  That  he  also  discovered  that  neither 
of  the  sums  of  4000i.  and  lOOOZ.  was  credited  to  him  in  the  books 
of  Messrs  Hall.  The  plaintiff  submitted  that  under  these  circum- 
stances the  deeds  were  fraudulently  obtained  from  him  by  Messrs. 
Hall,  and  that  the  same  ought  to  be  de<;lared  void  as 

*  740    *  against  him,  and  ought  to  be  delivered  up  to  be  cancelled, 

and  that  the  judgment  .obtained  by  the  defendants  ought  to 
be  vacated. 

The  defendants,  by  their  answer,  stated  that  they  were  informed 
and  believed  that,  in  and  throughout  tlie  year  1853,  Messrs.  Hall 
were  the  solicitors  of  and  trustees  for  the  plaintiff,  and  the  receivers 
of  the  rents  and  profits  of  his  estates,  and  were  his  general  agents 
in  money  matters,  and  that  he  gave  to  them  general  authority  to 
raise  and  receive  money  for  him,  and  that  he  executed  any  deeds 
or  documents  at  their  request,  without  particular  inquiry  ;  that  the 
plaintiff,  by  himself  and  his  solicitors,  had  acknowledged  the  val- 
idity of  the  deeds  in  question,  and  in  particular  that  he  was  for 
some  time  endeavouring  to  raise  money  in  order  to  pay  off  the 
defendants'  claim ;  and  that  until  the  begiiming  of  May,  1859,  no 
question  had  been  raised  as  to  his  liability  to  satisfy  their  claim, 
or  as  to  the  validity  of  their  securities  ;  but  that,  on  the  contrary, 
he  and  all  his  legal  advisers  and  agents  throughout  admitted  the 
validity  of  the  defendants'  claim,  and  induced  them  by  various 
promises  and  assurances  of  payment  to  abstain  from  enforcing 
their  rights,  which  were  then  uncontested.  The  defendants  further 
stated  that,  owing  to  the  imperfection  and  insuflSciency  of  the 
accounts  rendered  by  tlie  Messrs.  Hall  under  their  bankruptcy,  it 
was  impossible  to  ascertain  the  real  state  of  the  accounts  between 
them  and  the  plaintiff,  or  whether,  in  fact,  he  had  been  credited 
with  the  moneys  or  not. 
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The  Master  of  the  Rolls  held  that  the  plaintiff  was  entitled  to 
the  relief  sought  by  the  bill,  and  made  the  decree  under  appeal. 

Mr.  Roundell  Palmer  and  Mr.  Pearson^  for  the  plaintiff,  argued 
in  support  of  the  decree. 

*  Mr.  Selwyn  and  Mr.  Surragey  for  the  defendants,  in  *  741 
support  of  the  appeal. 

Mr.  Pearson^  in  reply. 

The  following  authorities  were  referred  to:  Proiheroe  y.  For- 
wian,  (a)  Young  v.  1^^11^,(6)  Young  v.  Cruy^(jci)  Vandaleur  v. 
Blagrave^  (d)  Murray  v.  Palmer^  (e)  Wood  v.  DotvneSj  (^)  Perry 
V.  Soil,  (A)  and  Mare  v.  Sand/ord.  Qi) 

Judgment  reserved. 

December  7. 

The  Lord  Chancellor.  —  After  having  very  deliberately  con- 
sidered this  case,  I  am  inclined  to  think  that  if  when  the  plaintiff 
was  served  with  the  notice  of  11th  October,  1855,  distinctly  de- 
scribing the  mortgages  which  he  had  executed  and  which  he  now 
seeks  to  set  aside,  and  stating  that  if  the  mortgage  money  with 
inter|8t  was  not  paid  within  six  calendar  months,  the  trustees  as 
mortgagees  would  proceed  under  the  power  given  them  to  sell 
the  mortgaged  lands,  he  had  immediately  or  in  a  reasonable  time 
denied  the  validity  of  the  mortgagesj  and  taken  steps  to  be  relieved 
from  his  liability  upon  them,  he  might  have  been  entitled  to  relief, 
although  even  then  he  would  have  had  difficulties  to  encounter:  con- 
sidering that  he  had  actually  executed  the  mortgage  deeds  without 
being  able  to  show  that  any  particular  fraud  was  then  practised  upon 
him ;  that  he  left  the  deeds  in  the  hands  of  Messrs.  Hall,  in  whom 
he  then  placed  unbounded  confidence  ;  that  the  trustees  had 
actually  paid  the  5000Z,  to  Messrs.  *  Hall,  to  be  invested  and  *  742 
to  be  paid  over  to  the  mortgagor  ;  that  the  mortgage  deeds 

(a)  2  Swanst.  227.  (e)  2  Sch.  &  Lef.  486. 

(6)  7  Beav.  606.  (g)  18  Vea.  120,  128. 

(c)  8  Beav.  147.  (h)  6  Jup.  N.  S.  491. 

(cQ  6  Beav.  665,  667.  (i)  1  Giff.  288. 
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had  been  regularly  handed  over  to  the  trustees ;  that  the  trustees 
acted  throughout  with  the  most  perfect  good  faith,  and  that  if  they 
were  chargeable  with  negligence  in  indiscreetly  trusting  the  Halls, 
so  was  the  plaintiff. 

But,  at  any  rate,  I  am  of  opinion  that  by  his  subsequent  conduct 
the  plaintiff  has  deprived  himself  of  all  claim  to  relief  for  which 
he  now  prays ;  since,  with  knowledge  or  the  means  of  knowledge 
of  all  the  material  facts  of  the  transaction,  he  never  questioned 
the  realijby  of  the  mortgages  till  the  end  of  May,  1869,  when  he 
filed  this  bill ;  and  in  the  mean  time  he  repeatedly  acknowledged 
the  validity  of  the  mortgages  ;  he  obtained  forbearance  on  promises 
to  pay ;  and,  in  an  action  brought  against  him  on  the  covenant  to 
pay  the  mortgage  money,  he  deliberately,  on  the  5th  December, 
1865,  suffered  judgment  by  default,  and  the  judgment  was  duly 
registered,  whereby  the  trustees  were  induced  not  to  put  in  force 
their  power  of  sale,  and  were  prevented  from  prosecuting  the  claim 
which  they  would  otherwise  have  had  against  the  Messrs.  Hall. 

The  plaintiff's  case  is,  that  he  was  in  ignorance  of  the  facts  of 
the  case  till  April,  1869,  and  that  he  cannot  be  prejudiced  by  any 
acquiescence,  or  promise,  or  act  done  by  him,  till  the  alleged  dis- 
covery which  was  then  made.  But  he  can  hardly  be  permitted  to 
say  that  he  had  forgotten  the  execution  of  the  deeds ;  and  on  the 
11th  day  of  October,  1855,  all  the  particulars  were  stated  to  him 
in  writing,  which  was  served  with  notice  that  the  power  of  sale 
would  be  put  in  force.  From  that  time  till  the  filing  of  the  1^11  he 
acted  upon  the  supposition  that  the  6000Z.  had  been  paid  to  the 
Halls  as  his  agents,  and  that  the  Halls  were  his  debtors  for  the 
amount. 

♦  743        *  He  must  be  considered  as  having  made  repeated  repre- 

sentations to  the  trustees  that  by  his  agents  he  had  received 
the  mortgage  money  from  them.  Accordingly,  he  treated  the  Halls 
as  his  debtors  for  the  amount,  and  in  the  most  solemn  manner 
admitted  his  liability  to  the  trustees  on  the  mortgage  deeds.  The 
Halls  being  considered  debtors  to  him  for  the  6000Z.,  the  trustees 
were  discharged,  although  there  was  no  specific  payment  of  the 
6000Z.  by  them  to  him ;  and,  as  was  lately  held  in  the  case  of 
Perry  v.  Holl^  (a)  payment  in  account  may  operate  as  payment 
in  moneys  numbered.  Although  it  turned  out  that  the  balance  of 
accounts  between  the  plaintiff  and  the  Halls  was  greatly  against 

(a)  2  Giff.  138. 
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them,  this  could  not  prejudice  the  trustees,  who  had  been  told  by 
the  plaintiff  that  he  had  received  the  5000Z.  from  their  agents. 

It  seems  to  me  that  the  plaintiff  seeks  to  attach  a  most  exagger- 
ated importance  to  the  supposed  discovery  of  April,  1859,  when  he 
obtained  an  inspection  of  the  accounts  and  papers  of  the  Halls. 
The  trustees  assert  that  these  accounts  are  so  irregular  and  in  such 
a  confused  condition  that  no  accurate  information  can  be  obtained 
from  them  of  the  pecuniary  dealings  of  the  Halls.  But  if  it  were 
admitted  that  these  accounts  prove  in  the  clearest  manner  that  the 
Halls  never  appropriated  any  part  of  the  5000?.  of  the  trust  money 
in  their  hands  to  the  use  of  the  plaintiff,  and  that  he  never  had 
received  any  part  of  it  from  them  ;  nevertheless,  if  at  any  stage  of 
the  proceeding  the  money  was  to  be  considered  in  the  hands  of  the 
Halls  as  the  agents  of  the  plaintiff,  the  mode  of  payment  and  his 
misapplication  of  it  would  be  immaterial  to  the  trustees. 

*  But  however  valuable  the  information  may  be,  it  might  *  744 
*  all  have  been  obtained  in  the  year  1866.  If  other  means 
failed  of  bringing  the  Halls  to  account  and  obtaining  inspection  of 
their  accounts  and  papers,  they  were  made  bankrupts  in  the  month 
of  June  in  that  year,  and  the  plaintiff,  as  a  creditor,  might  have 
examined  them  on  oath  and  obtained  from  them  a  disclosure  of  all 
their  dealings  with  him,  and  an  inspection  of  all  their  books  and 
correspondence.  The  plaintiff,  by  his  successive  solicitors  or  agents, 
Waters,  Mason,  Haddocks,  and  Flower,  still  acknowledged  liis  lia- 
bility on  the  mortgaged  deeds  and  promised  payment.  Indeed,  it  was 
only  on  the  question  whether  the  trustees  would  agree  to  forego  the 
payment  of  interest  that  the  negotiation  for  payment  of  the  principal 
went  oflF  in  April,  1859.  As  late  as  12th  April,  1859,  Flower,  by 
the  authority  of  the  plaintiflF,  in  a  letter  of  that  date  addressed  to 
Rivington,  the  solicitor  of  the  trustees,  asked  for  a  delay  of  the 
sale,  and  promised  payment  to  them  of  the  mortgage  money. 

It  is  not  the  least  curious  fact  in  this  case,  that  the  plaintiff,  in 
February,  1856,  after  full  knowledge  of  the  mortgages,  and  after 
he  had  dismissed  the  Halls  from  being  his  solicitors,  dismissed 
Waters  from  being  his  solicitors  and  went  back  to  the  Halls,  again 
appearing  to  place  entire  confidence  in  them,  and  expecting  pay- 
ment from  them,  as  his  agents,  of  the  amount  of  the  mortgage 
money  which  they  had  received  from  the  trustees. 

I  proceed  upon  the  grounds  that  the  plaintiff  has  confirmed  the 
validity  of  the  mortgages  with  the  knowledge  or  means  of  knowl- 
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On  the  14th  of  December,  1860,  the  bankrupts  filed  a  petition 
for  protection  under  the  211th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849. 

On  the  17th  of  January,  1861,  a  private  sitting  was  held  under  the 
petition,  and  was  on  the  application  of  creditors  adjourned  to  the 
15th  of  February. 

In  the  mean  time  the  solicitor  of  the  debtors  called  a  meeting 
for  the  9th  of  February,  1861,  on  which  day  it  was  accordingly 
held,  and  a. statement  having  been  laid  before  the  meeting,  it  was 
resolved  that  the  meeting  should  be  adjourned  for  a  week.  A  com- 
mittee was  also  nominated  to  report  whether  an  offer  of  a  composi- 
tion of  45.  in  the  pound  should  be  accepted,  and  the  debtors 
prolnised  to  attend  the  committee  and  give  all  necessary 

*  748   *  explanations.     The  debtors  did  not,  however,  attend,  but 

on  the  11th  of  February  appeared  before  the  commissioner, 
and  stated  that  they  found  they  were  unable  to  arrange  with  their 
creditors  under  the  petition,  and  were  "  not  desirous  of  making  a 
bond  fide  arrangement  with  their  creditors,"  whereupon  an  order 
was  made  by  the  commissioner  adjudging  the  debtors  bankrupts, 
and  adjourning  all  further  proceedings  into  the  public  Court. 

On  the  29th  of  February,  creditors'  assignees  were  chosen  and 
appointed.  On  the  7th  of  March  the  bankrupts  were  examined 
and  a  balance-sheet  and  cash  account  were  filed.  The  last  ex- 
amination was  appointed  for  the  22d  of  March,  but  had  been 
adjourned,  and  had  not  taken  place,  when,  on  the  1st  of  May,  the 
appellants  presented  the  petition  on  which  the  order  under  appeal 
was  made.  By  that  petition,  and  the  affidavit  in  support  of  it, 
the  appellants  stated  that  the  books  and  accounts  of  the  dealings 
and  transactions  of  the  bankrupts  had  recently  been  investigated, 
and  that  it  had  been  thereby  ascertained  (as  the  fact  was)  that, 
two  days  before  the  presentation  of  the  petition  for  protection  of 
the  bankrupts,  one  of  them  received  from  the  Birmingham  Bank- 
ing Company  490?.,  and  had  thereout  paid  280?.  to  the  father-in- 
law,  and  180?.  to  the  brother-in-law  of  one  of  the  bankrupts,  and 
that,  two  days  after  the  presentation  of  the  petition  for  protection, 
they  had  paid  to  the  solicitor  for  the  banking  company  176/.  Also 
that  one  day  after  the  presentation  of  the  petition  they  had  de- 
livered over  to  their  solicitor  a  bill  of  exchange,  and  that  on  the 
17th  or  18th  of  December,  1860,  they  handed  over  a  bill  of  ex- 
change for  950?.  8«.  to  a  creditor,  as  a  security  for  his  debt.  Other 
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transactions  of  the  same  kind  were  stated.  The  petition  on  which 
the  order  under  appeal  was  made  prayed  that  the  order  of  the 
11th  of  February,  1861,  adjudicating  the  debtors  bankrupts, 
*  and  adjourning  the  petition  for  protection  into  the  public  *  749 
Court  might  be  discharged,  that  the  petition  for  protection 
might  be  dismissed,  and  that  the  adjudication  might  be  annulled, 
of  that  the  appellants,  or  one  of  them,  might  be  at  liberty,  not- 
withstanding the  adjudication,  to  file  a  petition  for  adjudication  of 
bankiniptcy  against  the  bankrupts,  the  appellants  undertaking  to 
do  so,  and  that  in  the  mean  time  all  proceedings  must  be  stayed 
under  the  existing  adjudication. 

In  opposition  to  the  petition,  the  bankrupts  deposed  that  they  had 
not  pledged  themselves  to  attend  the  creditors,  and  that,  on  the 
11th  of  February,  they  abandoned  their  intention  of  making  an 
arrangement  for  the  following  reason :  That  they  had  up  to  the 
preceding  August  carried  on  business  with  a  third  partner,  and 
that  this  created  legal  difficulties  in  the  way  of  an  arrangement 
and  of  obtaining  the  statutory  majority  of  assenting  creditors. 

With  respect  to  the  alleged  preferential  payments  mentioned  in 
the  petition,  the  bankrupts  stated  that  these  payments  were  made 
in  performance  of  express  contracts  previously  entered  into  under 
circumstances  of  pressure,  which  they  detailed. 

The  commissioner  dismissed  the  petition  on  the  grounds  of  delay 
in  presenting  it;  of  doubt  as  to  the  success  of  proceedings  to 
impeach  the  transactions  in  question ;  of  the  existing  adjudication 
being  clearly  valid,  while  a  new  one  might  not  be  so  ;  of  the  trans- 
actions in  question  being  impeachable  (if  at  all)  under  the  exist- 
ing adjudication ;  and  of  doubt  as  to  the  jurisdiction  of  the  Court 
of  Bankruptcy  to  annul  an  adjudication,  at  all  events  if  legally 
valid,  without  and  against  the  consent  of  the  bankrupts,  and  with- 
out any  creditor  having  had  an  opportunity  of  being  heard 
as  to  the  expediency  of  substituting  *  a  doubtful  for  a  clearly  *  750 
valid  adjudication.  With  respect  to  Ux  parte  Taylor^  (a) 
which  had  been  cited  before  the  commissioner,  he  observed  that 
the  order  there  was  ultimately  made  with  the  consent  of  the  bank- 
rupt, and  that  in  the  present  case,  at  all  events,  there  was  too 
much  doubt  to  render  it  proper  to  run  the  hazard  of  making  the 
order  sought. 

(a)  6  De  G.,  M.  &  G.  737. 
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Mr.  Bacon  and  Mr.  D.  Gez,  in  support  of  the  appeal.  —  They 
referred  to  JSJr  parte  Burnett^  (a)  Anon. ;  (6)  and  as  to  the  possi- 
bility of  overreaching  transactions  by  relation  to  an  act  of  bank- 
ruptcy where  there  is  no  petitioning  creditor,  they  cited  Stevenson 
V.  Newnham^  (js)  Nicholson  v.  Qooch^  (d)  Monk  v.  Sharp,  (jr) 

Mr.  C.  Swanstony  for  the  assignees,  did  not  oppose  the  appeal. 

Mr.  Selwyn  and  Mr.  Roxburgh^  for  the  bankrupt  Chapman ;  and 
Mr.  TountBcnd  and  Mr.  Fisher y  for  the  bankrupt  Granger.  —  There 
is  no  ground  for  the  proposition  that  fraudulent  dealings  cannot  be 
set  aside  unless  under  a  creditors'  petition.  Although  they  may 
not  be  capable  of  being  impeached  under  an  adjudication  otherwise 
obtained  by  mere  relation  to'  an  antecedent  Act  of  Bankruptcy, 
there  is  no  authority  or  principle  for  saying  that  the  assignees, 
under  such  an  adjudication,  cannot  impeach  a  fraudulent  prefer- 
ence or  any  other  fraudulent  transaction.  This  appears 
*751  from  one  of  the  leading  authorities  cited  against  *U8, 
Stevenson  v.  Newnham.  (^)  At  all  events  it  would  be 
unjust  to  the  bankrupts  to  annul  the  adjudication  after  so  long  a 
delay,  which  is  wholly  unaccounted  for. 

Mr.  Bacon^  in  reply. 

Judgment  reserved. 

Their  Lordships  held,  that  the  appellants  ought  to  be  allowed 
an  opportunity  of  obtaining  a  new  adjudication,  and  the  following 
order  was  made :  — 

"  The  said  assignees  by  their  said  counsel  consenting  thereto, 
and  the  said  petitioners  by  their  said  counsel  hereby  undertaking 
to  proceed  forthwith  to  endeavour  to  obtain  another  adjudication 
of  bankruptcy  against  the  said  bankrupts,  this  Court  doth  order 
that  the  petition  for  arrangement  presented  by  the  said  bankrupts 

(a)  4  De  G.  &  S.  54.  (d)  5  El.  &  Bl.  999. 

(6)  4  De  G.,  M.  &  G.  872.  (c)  2  H.  &  N.  640. 

(c)  13C.  B.  285. 

{g)  13  G.  B.  285 ;  and  see  Ex  parte  Norton,  De  G.  504,  tbere  cited  and 
commented  upon. 
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to  the  Court  of  Bankruptcy  for  the  Birmingham  district  on  the 
14th  day  of  December,  1860,  be  and  the  same  is  hereby  dismissed, 
and  that  the  said  petitioners  be  at  liberty  to  apply  for  such  adjudi- 
cation accordingly,  and  that  all  proceedings  under  the  present 
adjudication  be  stayed  until  further  order  without  prejudice  to  any 
question ;  and  it  is  ordered,  that  the  said  petition  do  in  all  other 
respects  stand  over,  and  the  said  parties,  or  either  of  them,  are  to 
be  at  liberty  to  apply  to  this  Court  touching  the  measures  in  ques- 
tion as  they  may  be  advised." 


♦  Ex  parte  EUGENE  CHANINEL,  CLAUDE  CHANINEL,    *  752 
MELAINE  CHANINEL,  and  JULES  COQUET. 

In  the  Matter  of  CHARLES  NICHOLSON,  EDWARD  PAS- 
CALL  and  WILLUM  STONE,  Bankrupts. 

1861.    July  29,  80.    Before  the  Lords  Justices. 

Sligbt  circumatances  are  sufficient  to  prove  a  contract  between  creditors  of  a 
dissolved  firm  and  continuing  partners,  that  the  debts  due  from  the  dissolved 
shall  become  debts  due  from  the  new  firm.  Therefore  where  a  new  firm, 
consisting  of  two  of  the  partners  of  a  dissolved  firm  of  three,  sent  a  circular 
to  the  creditors  of  the  three,  stating  that  the  debts  of  the  three  would  be  paid 
by  the  two,  and  creditors  of  the  three  sent  to  the  two  accounts  debiting  them 
with  debts  due  from  the  three:  Hddy  that  the  creditors  were  entitled  to 
prove  not  only  these,  but  the  other  debts  of  the  three  against  the  two. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
HoLROYD,  admitting  in  part  only  proof  of  a  debt  tendered  by  the 
appellants  against  the  joint  estate  of  two  of  the  bankrupts,  —  the 
commissioner  holding  the  residue  of  the  debt  to  be  provable  not 
against  the  joint  estate  of  the  two,  but  against  that  of  three. 

The  following  were  the  circumstances  of  the  case  as  appearing 
on  the  petition  of  appeal  and  affidavits  in  support  of  it :  — 

For  some  time  previously  and  down  to  the  21st  of  March,  1861, 
the  three  bankrupts  carried  on  business  in  London  as  silk  mer^ 
chants,  in  partnership,  under  the  style  or  firm  of  Nicholson,  Pascall, 
&  Stone,  and  the  appellants  had  sold  and  delivered  to  them  large 
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quantities  of  silk  goods  and  shawls  of  French  manufacture.  The 
course  of  business  was  for  the  appellants  at  the  close  of  every 
month  to  make  up  and  transmit  to  the  three  bankrupts  an  account 
of  the  goods  supplied  by  the  appellants  during  the  month,  and  to 
draw  bills  of  exchange  upon  the  bankrupts  for  the  amount.  These 
bills  usually  bore  date  on  the  first  day  of  the  second  month  after 
that  in  which  the  goods  were  delivered. 

*  753        *  The  bills  were  not  forwarded  directly  by  the  appellants 

to  the  bankrupts,  but  were  discounted  by  the  appellants  with 
their  bankers  at  Lyons,  and  were  afterwards  forwarded  to  London, 
and  presented  for  acceptance  by  the  holders  or  their  agents  to  the 
bankrupts. 

On  the  22d  of  March,  1861,  the  bankrupt  Pascall  retired  from 
the  partnership  with  the  consent  of  his  copartners,  and  a. deed  of 
dissolution  was  duly  executed  by  all  the  bankrupts  by  which  Pas- 
call  assigned  all  his  interest  in  the  partnership  estate  and  effects 
to  Nicholson  and  Stone,  and  Nicholson  and  Stone  thereby  cove- 
nanted to  pay  and  satisfy  all  the  partnership  debts  and  liabilities 
and  to  indemnify  Pascall  against  the  same. 

Notice  of  the  dissolution  of  partnership  was  duly  gazetted,  and 
on  the  22d  of  March  a  circular  was  sent  by  the  bankrupts  to  their 
customers  and  creditors,  and  amongst  others  to  the  appellants, 
which  was  as  follows :  — 

"  London,  March  22, 1861. 
"  39,  Canon  St.  West. 
"  Gentlemen,  —  We  beg  to  inform  you  that  Mr.  Pascall  retires 
from  our  firm  this  day  by  mutual  consent. 

"  The  business  will  in  future  be  carried  on  by  the  remaining 
partners,  under  the  firm  of  Nicholson  <fe  Stone,  who  will  receive 
and  pay  all  debts  due  to  or  owing  by  the  late  firm  of  Nicholson, 
Pascall,  &  Stone. 

"  Your  obedient  servants, 

"  Nicholson,  Pascall,  &  Stone." 

Before  this  circular  reached  the  appellants  they  had  drawn 
*754    several   bills   of  exchange   upon  the  three  bankrupts  *in 
respect  of  goods  previously  delivered  to  the  three  bank- 
rupts, the  aggregate  amount  of  such  bills  being  42532.  12«.  3<2. 
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After  the  receipt  of  the  circular,  the  appellants  supplied  goods 
to  and  dealt  with  the  remaining  partners  as  they  had  previously 
dealt  with  the  firm  of  the  three. 

All  the  bills  drawn  by  the  appellants  upon  the  three  which  had 
arrived  at  maturity  before  the  22d  of  March,  1861,  were  duly  hon- 
oured, and  a  bill  for  13/.  16a.  lid.,  dated  the  1st  of  January,  1861, 
drawn  by  the  appellants  upon  the  three  and  accepted  by  them 
previously  to  the  21st  of  March,  1861,  was  paid  by  the  firm  of  the 
two  upon  the  4th  of  April,  1861,  which  was  the  day  upon  which 
such  last-mentioned  bill  became  due,  and  the  appellants  heard 
nothing  of  any  of  such  bills  after  depositing  them  for  discount. 

The  goods  thus  supplied  were  entered  in  the  appellants'  invoice 
books  as  sold  to  tlie  two,  but  in  the  ledger  no  new  account  was 
opened,. the  goods  sold  to  the  two  being  posted  to  the  debit  of  the 
old  account,  and  written  on  the  same  leaf,  without  any  other  dis- 
tinction than  that  afforded  by  the  date  of  the  invoices. 

On  the  30th  March,  1861,  the  appellants  caused  an  account  to 
be  made  out  and  forwarded  to  the  firm  of  the  two,  in  which  the 
two  were  debited  with  all  the  goods  delivered  in  that  month,  with- 
out making  any  distinction  between  the  goods  supplied  in  that 
month  before  the  retirement  of  E.  Pascall  from  the  partnership 
and  those  supplied  subsequently  to  such  retirement.  The  first 
item  of  this  account  under 4iate,  December,  1860,  was  one  of  goods 
ordered  in  November,  1860,  to  be  delivered  in  the  months 
of  January,  March,  and  *  April,  1861,  but  which  were  in  *755 
fact  delivered  in  December,  1860. 

The  account  also  contained  charges  for  goods  ordered  in  Novem- 
ber, 1860,  to  be  delivered  in  March,  1861,  and  which  were  accord- 
ingly delivered  in  that  month. 

On  the  30th  April,  1861,  a  further  account  was  forwarded  by  the 
appellants  to  the  firm  of  the  two,  containing  a  statement  of  all 
goods  delivered  during  that  month,  and  also  a  statement  under 
date  of  December,  1860,  of  the  remaining  portion  of  the  goods 
ordered  in  November,  1860,  to  be  delivered  in  January,  March,  and 
April,  1801,  but  in  fact  delivered  in  December,  1860 ;  and  such 
last-mentioned  account  also  contained  charges  for  goods  ordered  in 
November,  1860,  to  be  delivered  in  April,  1861,  and  which  were 
accordingly  delivered  in  that  month. 

At  the  date  of  the  bankruptcy  there  was  due  to  the  appellants 
9186/.  Il5.  9d.y  of  which,  2782i.  10«.  lid.  was  for  goods  delivered 
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to  the  firm  of  the  three,  the  remaining  6404Z.  Oa.  lOd.  for  goods 
supplied  to  the  firm  of  the  three. 

In  respect  of  the  debt  of  6404Z.  O*.  lOd.  the  firm  of  the  three 
had  accepted  seven  bills  of  exchange,  drawn  by  the  appellants  before 
the  retirement  of  Fascall,  and  amounting  in  the  whole  to  3188/. 
Ida.  2c/.,  and  the  appellants,  before  they  became  aware  of  the  dis- 
solution of  the  partnership,  had  drawn  two  other  bills  upon  the 
three,  which  last-mentioned  bills  had  not  been  accepted  at  the  date 
of  the  dissolution  of  partnership,  but  were  afterwards  accepted.by 
Messrs.  Nicholson  and  Stone,  in  the  name  of  the  three,  but  with- 
out the  authority  of  Pascall. 

♦  756        *  The  commissioner  was  of  opinion  that,  in  respect  of 

what  was  included  in  the  two  accounts  sent  by  the  appel- 
lants to  Messrs.  Nicholson  and  Stone,  and  the  amount  of  the  two 
bills  drawn  upon  the  bankrupt  after  the  dissolution  of  the  partner- 
ship and  accepted  afterwards  in  the  name  of  the  three,  but  without 
the  consent  of  Pascall,  the  appellants  were  entitled  to  proof  against 
the  estate  of  the  two  ;  but  that  as  to  the  rest  of  their  claim,  they 
were  only  entitled  to  prove  against  the  estate  of  the  three.  The 
commissioner  admitted  the  proof  accordingly. 

Mr.  Qifford  and  Mr.  Bagley,  in  support  of  the  appeal.  —  The 
commissioner's  decision  proceeded  on  the  ground  that  the  joint  liar 
bility  of  the  three  was  not  discharged,  and  that  consequently  there 
was  not  sufiicient  consideration  for  the  new  promise  of  the  two. 
But  the  existence  of  the  debt  is  quite  sufiicient  consideration,  and 
it  is  not  necessary  that  the  outgoing  partner  should  be  discharged. 
The  commissioner  also  thought  it  doubtful  whether  the  new  prom- 
ise was  sufficiently  established  in  evidence.  But  very  slight  evi- 
dence is  sufficient  to  prove  such  a  contract  under  circumstances 
like  those  of  the  present  case. 

They  referred  to  Winter  v.  Innes^  (a)  Ex  parte  Wtlliama.  (6) 

Mr.  Bacon  and  Mr.  O.  T.  Simpson,  for  the  assignees.  —  There 
is  no  sufficient  evidence  even  of  any  offer  on  the  part  of  the  two 
to  take  upon  themselves  alone. the  debt  of  the  three.  The  cir- 
cular of  tiie  22d  March  merely  designated  the  two  as  the  agents 

(a)  4  Myl.  &  Cr.  101.  (6)  Buck.  13. 
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of  the  three  for  *  the  purpose  of  receiving  and  paying  their  *  757 
credits  and  debts,  without  purporting  to  assume  any  lia- 
bility personally,  (a)  But  even  if  it  amounted  to  an  oflTer  to  assimie 
new  instead  of  the  old  liability,  there  was  no  acceptance  of  it.  On  the 
contrary,  the  appellants  went  on  dealing  exactly  as  they  had  done 
previously.  At  the  utmost  the  acceptance  did  not  extend  beyond 
the  items  which  the  commissioner  has  allowed. 

.  Mr.  Clement  Swanston,  for  a  creditor  of  the  two,  supported  the 
same  view,  and  insisted  that  as  Pascall  was  not  released  there  was 
no  sufficient  consideration  fbr  a  new  promise. 

Mr.  Bagleyy  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion  that  there 
was  here  a  contract  for  valuable  consideration  on  the  part  of  the 
two  to  pay  the  debts  of  the  three,  and  that  the  proof  should  have 
been  admitted  for  the  whole  demand  against  the  joint  estate  of 
the  two. 

The  Lord  Justice  Turner.  —  I  am  entirely  of  the  same  opin- 
ion. Very  slight  circumstances  are  sufficient  to  prove  a  contract 
on  the  part  of  continuing  partners  to  take  upon  themselves  a  debt 
of  the  former  firm. 

The  following  were  the  terms  of  the  order :  — 

^^This  Court  doth  order  that  the  order  of  the  commissioner, 
dated  the  8d  day  of  July,  1861,  be  varied,  and  that  the 
*  petitioners  be  at  liberty  to  go  in  under  the  adjudication    *  758 
of  bankruptcy  made  against  the  bankrupts,  and  prove  for 
the  sum  of  9186Z.  11a.  9d.  against  the  estate  of  the  bankrupts, 
Charles  Nicholson  and  Wm.  Stone,  and  be  admitted  creditors 
thereunder  for  that  amount,  and  be  paid  a  dividend  or  dividends 
thereon  ratably  and  in  equal  proportions  with  the  rest  of  the  cred- 
itors of  the  said  bankrupts,  Charles  Nicholson  and  Wm.  Stone, 
seeking  relief  under  the  said  adjudication,  and  that  the  commis- 
sioner do  receive  and  admit  such  proof  accordingly." 
(a)  See  Ex  parte  Sprague,  4  De  6.,  M.  &  6.  866. 
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WITHAM  V.  WITHAM. 
1861.    Augusts.    Before  the  Lords  JusTiCBS. 

A  testator  gave  the  income  of  his  residaary  estate  of  his  wife  for  life  and  the 
capital  equally  among  his  children  who  should  be  living  at  his  death,  but 
directed  that  if  any  daughter  married,  the  interest  of  her  share  should  be 
paid  to  her  for  her  separate  use  for  her  life,  and  after  her  death  to  her 
husband  for  his  life,  and  aAer  the  death  of  the  survivor  equally  among  their 
children ;  and  if  the  daughters  had  no  children  living  at  their  respective 
deaths,  the  principal  of  their  portions  to  be  at  their  own  disposal :  Held,  that 
the  contingency  of  a  daughter's  marrying  was  not  restricted  to  a  marriage  in 
the  lifetime  of  the  widow. 

This  was  a  special  case.     William  Witham  by  his  will  gave  and 
bequeathed  as  follows :  — 

I  give  and  bequeath  to  my  wife  the  interest,  dividends,  and 
annual  produce  of  all  the  rest  and  residue  of  my  personal  and  of 
my  real  estate  for  and  during  her  life,  and  after  her  death  I  give 
the  same  residues  unto  and  equally  amongst  all  my  children  now 
living,  or  who  may  be  alive  at  my  death,  for  their  own  use  and  ben-  . 
efit  absolutely ;  but  I  direct  that  if  any  of  my  daughters  shall  marry, 
the  interest  of  their  respective  shares  shall  be  paid  to  them  for 
their  respective  lives  for  their  separate  use,  independent  of  their 
husbands,  and  the  receipts  of  my  said  daughters  for  the  same  shall 
alone  be  discharges  for  the  same ;  and  after  the  death  of  such 
respective  married  daughters,  such  interest  and  dividends  shall  be 
paid  to  their  respective  husbands  for  their  respective  lives, 

*  769    and  after  the  death  of  the  survivor  *  of  such  husband  and 

wife,  the  principal  of  the  respective  shares  of  any  married 
daughters  shall  be  divided  amongst  the  children  of  each  of  my  said 
married  daughters,  and  be  an  interest  vested  in  and  paid  to  them 
respectively  at  the  age  of  twenty-one,  if  sons,  or  at  that  age  or 
marriage,  if  daughters,  with  benefit  of  survivorship  between  the 
children  of  each  daughter,  and  with  power  to  maintain  them  out 
of  the  interest  of  their  respective  fortunes,  and  to  put  out  the  sons 
in  the  world  by  an  application  of  the  whole  or  any  part  of  the  prin- 
cipal of  their  respective  shares ;  and  if  my  said  daughters  shall 
have  no  such  children  living  at  their  respective  deaths,  the  respec- 
tive principals  of  their  own  fortunes  shall  be  at  their  own  disposal." 
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The  testator  died  in  1848,  and  his  widow  in  January,  1861. 

At  the  time  of  the  testator's  death  he  had  two  sons  and  four 
daughters.  One  of  the  daughters  afterwards  married  in  the 
widow's  lifetime. 

The  question  was,  whether  the  direction  in  the  will  as  to  the 
shares  of  daughters  in  the  event  of  their  marrying  ought  to  be 
restricted  to  the  case  of  marriage  in  the  lifetime  of  the  widow. 

Mr.  Ramadgej  for  the  plaintiff  (the  executor),  submitted  that 
the  direction  applied  to  all  marriages. 

Mr.  Lewin^  for  the  unmarried  daughters,  argued  in  support  of 
the  more  limited  construction. 

The    following    cases  were   referred  to :    Edwards  v. 
Edwards^  (a)  Da  Ooata  v.  Keir^  (6)   Qalland  v.  *  Leon-    *  760 
ardy  (jc)  Home  v.  Fillans^  (df)  Barker  v.  Oocks,  (e)  Clayton 
V.  LawCy  (jg)  Cooper  v.  Cooper^  (A)  Randfield  v.  Randfield,  (i) 

The  Lord  Justice  Turneb.  — The  testator  specifies  the  event  in 
.which  the  capital  of  his  daughter's  fortunes  is  to  be  at  their  own 
disposal,  which  is  that  of  their  leaving  no  children  living  at  their 
deaths.  I  think  that  the  gift  over  to  the  children  of  the  daughters 
took  effect,  and  that  their  shares  cannot  be  paid  over  to  the 
unmarried  daughters. 

The  Lord  Justice  Knight  Bruce  concurred. 

(a)  15  Beav.  367.  («)  6  Beav.  82. 

(6)  3  Ru88.  360.  (g)  5  B.  &  Al.  636. 

.   (c)  1  Swanst  161.  (A)  1  K.  &  J.  668. 

(d)  2  M.  &  K.  16.  (0   2  De  G.  &  J.  67. 
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JEx  parte  SAMUEL  MOULSD ALE  MELLOR. 

In  the  Matter  of  GEORGE  DEANE  and  FREDERICK 
YOULE,  Bankrupts. 

Hx  parte  JAMES  SMITH  and  another. 

In  the  same  Matter. 

1861.    July  1,  12.    August  6.     1862.    February  14.    Before  the  Lords  Jus- 
tices. 

Two  firms,  one  composed  of  A.  and  B.,  the  other  of  A.,  B.,  and  C,  carried  on 
business  at  Liverpool  and  Pemambuco,  respectively.  An  English  adjudica- 
tion of  bankruptcy  was  made  against  A.  and  B.,  and  the  holder  of  a  bill 
drawn  by  A.,  B.,  and  0  ,  on  A.  and  B.  proved  under  it  and  received  a 
dividend.  Afterwards  A.,  B.,  and  C.  failed  in  Pemambuco,  and  the  same 
creditor  proved  and  received  dividends  on  his  bill  under  that  liquidation : 
Hdd,  that  he  ought  not  to  receive  any  further  English  dividend  without 
refunding  the  Brazilian  dividends,  but  could  not  be  ordered  to  refund  the 
English  dividend  already  received. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Pebbt 
of  the  Liverpool  District  Court  of  Bankruptcy,  directing  a  proof  to 
be  expunged,  on  the  ground  that  the  appellants  had  made 
•  761  double  proof ;  *  one  proof  having  been  made  against  the 
joint  estate  of  the  bankrupts,  and  another  against  the  joint 
estate  of  them  and  a  third  partner  under  a  liquidation  which  was 
in  progress  at  Pernambuco. 

In  a  former  case  imder  the  same  bankruptcy,  reported  in  1  De 
6.  &  J.,  (a)  and  on  appeal  to  the  House  of  Lords,  in  the  7th  vol- 
ume of  the  House  of  Lords'  Cases,  (6)  it  was  decided  that  double 
proof  was  inadmissible. 

The  following  are  the  short  facts  of  the  present  case :  The  bank- 
rupts carried  on  trade  in  partnership  at  Liverpool,  and  with  a 
third  partner,  Alfred  Phillips  Youle,  also  carried  on  business  at 
Pernambuco.  The  former  were  distinct,  but  both  used  the  same 
style  of  Deane,  Youle,  &  Co.  On  the  13th  No.vember,  1854,  an 
adjudication  of  bankruptcy  was  made  by  the  Court  of  Bankruptcy 

(a)  Page  257. 

(6)  Page  785,  riom,  Groldsmid  v,  Cazenove. 
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for  the  Liverpool  district  against  George  Dearie  and  Frederick 
Youle,  and  James  Cazenove  was  appointed  official  assignee,  and 
James  Smith  and  Samuel  Moulsdale  Mellor  were  appointed  cred- 
itors' assignees. 

On  the  29th  November,  1854,  Samuel  Mellor  and  his  then  part- 
ner, Charles  Hill  Williams,  who  carried  on  business  as  merchants 
at  Liverpool  under  the  style  of  Mellor  &  Russell,  proved  against 
the  joint  estate  of  the  bankrupts  for  2584/.  17«.  6d.  upon  a  bill  of 
exchange  drawn  by  the  Brazilian  firm  of  Deane,  Youle,  &  Co.  upon 
and  accepted  by  the  Liverpool  firm  of  Deane,  Youle,  &  Co.,  and  in 
April,  1855,  received  a  dividend  of  258i.  9a.  9d,  upon  the  proof. 

On  the  26th  of  June,  1855,  the  Pernambuco  firm  entered 
into  a  concordata  (a)  with  their  creditors  there,  *  and  under   *  762 
that  concordata  the  representatives  of  the  late  firm  of  Mellgr 
&  Russell,  which  had  in  the  mean  time  been  dissolved,  received 
under  the  concordata  in  1855,  1856,  1857,  and  1858,  dividends 
amounting  together  to  184:1.  9s.  2d. 

In  May,  1861,  the  assignees  under  the  English  bankruptcy  served 
Mr.  Mellor  with  a  summons,  dated  the  12th  April,  1861,  to  appear 
at  the  Liverpool  Bankruptcy  Court  to  be  examined,  and  to  show 
cause  why  the  proof  of  debt  for  2584i.  17«.  65.  should  not  be  ex- 
punged. 

Mr.  Mellor  appeared  and  objected  to  the  jurisdiction  of  the  Court 
to  expunge  the  proof.  The  order  under  appeal  was  then  made, 
and  was  as  follows :  — 

"  This  Court  doth  order  that  the  proof  made  by  the  said  Samuel 
Moulsdale  Mellor  and  his  copartner,  Charles  Hill  Williams,  upon  a 
bill  of  exchange  dated  the  17th  day  of  June,  1854,  drawn  by  the 
bankrupts'  firm  at  Pernambuco  upon  and  accepted  by  the  bank- 
rupts' firm  at  Liverpool,  and  indorsed  over  to  the  said  Samuel 
Moulsdale  Mellor  and  Charles  Hill  Williams  by  George  Fraser, 
Son,  &  Co.,  be  expunged,  unless  they,  the  said  Samuel  Moulsdale 
Mellor  and  Charles  Hill  Williams,  do  within  one  week  pay  over  to 
the  assignees  of  this  estate  the  dividends  received  by  them  in 
respect  of  the  said  bill  from  the  bankrupts'  estate  at  Pernambuco, 
in  which  case  the  said  proof  shall  stand  upon  the  proceedings. 
And  this  Court  doth  order,  that,  in  tlie  event  of  the  said  proof 
being  expunged  in  pursuance  of  this  order,  the  costs  of  and  attend- 
ee) See  it  set  oat,  1  De  6.  &  J.  260. . 
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Ing  this  sitting  shall  be  -paid  by  the  said  Samuel  Moulsdale  Mellor 
and  Charles  Hill  Williams." 

Mr.  Little^  in  support  of  the  appeal.  —  The  proof  was  regular 
and  correct,  as  was  also  the  receipt  of  the  dividend,  and 

*  763    there  is  no  ground  for  the  *  order  to  expunge  the  proof. 

The  commissioner  had  no  jurisdiction  to  deal  at  all  with  the 
Pernambuco  bankruptcy.  The  183d  section  of  the  Bankrupt-cy 
Law  Consolidation  Act,  under  which  the  order  was  made,  had  no 
application  to  such  a  case  as  the  present. 

Mr.  Bacon  and  Mr.  Norths  for  the  assignees,  referred  to  Ux  parte 
Dewdiuy^  (a)  Ez  parte  Burtiy  (6)  Ex  parte  Roffey,  (<?)  Ex  parte 
Hornby^  (d)  Ex  parte  Soper^  (e)  Ex  parte  Chevalier  de  Mattos  ;  (y) 
and  contended  that  as  a  creditor  in  such  a  case  is  restrained  from 
receiving  dividends  on  his  proof  here,  unless  he  elects  not  to  prove 
abroad,  so  proving  abroad  after  receiving  a  dividend  here  is  a 
ground  for  expunging  the  proof. 

Their  Lordships  were  of  opinion,  that  when  the  original  proof 
was  made,  under  the  Liverpool  bankruptcy,  viz.,  in  November, 
1854,  it  was  justly  and  validly  made,  that  when  the  first  dividend 
was  received  in  April,  1856,  the  proof  remained  valid,  and  that 
the  dividend  was  properly  paid ;  and  their  Lordships  varied  the 
commissioner's  order,  by  declaring  that  Messrs.  Mellor  and  Wil- 
liams were  not  entitled  to  any  dividend  under  the  bankruptcy  in 
England,  other  than  that  which  they  had  already  received ;  but 
that  this  order  was  made  without  prejudice  to  any  question  as  to 
their  title  to  the  dividend  already  received  in  England  of  258Z.  9». 
9rf.,  or  to  any  question  as  to  their  rights  under  the  bankruptcy  in 
Pernambuco. 

The  assignees  then  presented  a  petition  to  the  district 

*  764    *  Court,  praying  that  the  dividend  of  268Z.  9«.  9d.  might  be 

ordered  to  be  refunded. 

1862.     February  14^ 
On  the  .6th  January,  1862,  the  commissioner  dismissed  the 

(a)  16  Ves.  479.  (d)  De  G.  69. 

(b)  2  Ro.  66.  (0  4  D.  &  C.  669. 

(c)  19  Ves.  468.  (y)  1  M.  &  A.  346. 
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petition  with  costs,  and  an  appeal  from  this  order  nOw  came  on 
for  hearing. 

Mr.  Bacon  and  Mr.  Norths  in  support  of  the  appeal,  referred  to 
Ex  parte  Burn^  (a)  Ex  parte  Soper,  (6)  Ex  parte  Dewdney^  (6) 
Ex  parte  Bolton^  (d)  Ex  parte  Roffey^  (e)  Ex  parte  Hornby^  (^r) 
and  Goldsmid  v.  Cazenove.  (A) 

Mr.  W.  M.  JameB  and  Mr.  Little^  for  the  respondents,  were  not 
called  upon. 

The  Lord  Justice  Knight  Bruce. — The  right  of  the  respon- 
dents to  receive  from  the  estate  of  the  bankrupt  the  dividend  which 
they  have  already  received,  was  perfectly  clear  and  plain.  The 
question  is,  whether  by  reason  of  the  subsequent  receipt  of  a 
dividend  from  the  estate  under  the  process  of  bankruptcy,  accord- 
ing to  the  laws  of  Pernambuco,  he  was  bound  to  return  to  the 
credit  of  the  English  bankruptcy  the  whole  or  any  part  of  the 
amount  which  he  had  so  received.  That  amount  exceeded 
the  whole  amount  which  he  had  received,  as  a  dividend  under  the 
bankruptcy  at  Liverpool.  There  may  be  a  question  as  to  the  law 
of  Brazil,  but  nothing  has  been  proved  or  alleged  to  induce  us  to 
believe  that  the  law  of  that  country  did  not  give  Mr.  Mellor 
a  right  in  the  circumstances  of  this  case  to  receive  *  the  *  765 
dividends  paid  to  him.  If  the  law  of  Brazil  does  in  effect 
give  to  a  creditor  who  has  received  a  dividend  in  this  country  a 
right  to  receive  a  dividend  there  also,  there  can  be  no  pretence  for 
taking  it  from  him  by  the  intervention  of  an  English  Court  of 
justice.  Upon  every  ground  I  think  that  this  appeal  fails,  and 
that  the  learned  commissioner  has  come  to  the  correct  conclusion. 
The  appeal  must,  I  think,  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  —  The  sum  of  258Z.  9a.  M.  has 
been  received  by  the  respondents  upon  their  proof  under  the  bank- 
ruptcy in  England,  and  they  were  under  no  obligation  whatever 
with  respect  to  that  recdpt.     After  they  had  so  received  it  came 

(a)  2  Rose.  65.  (e)  19  Ves.  468. 

(6)  4  Dea.  &  Ch.  569.  {g)  De  G.  69. 

(c)  16  Vea.  479.  \k)  7  H.  L.  Caa.  785. 

(d)  2  Roae,  889 ;  8.  C,  Buck.  7. 
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the  bankruptcy  in  Pernambuco,  which  has  been  held  by  the  House 
of  Lords  to  raise  a  case  of  election.  That  would,  however,  by  no 
means  create,  as  I  apprehend,  any  obligation  in  the  respondents 
to  refund  what  they  have  rightly  received  as  dividends  here  before 
any  bankruptcy  at  Pernambuco  had  taken  place.  There  is,  as  my 
learned  brother  has  observed,  nothing  before  the  Court  to  show 
that  the  respondents  were  not  entitled  according  to  the  law  of  Per- 
nambuco to  receive  the  dividend  which  they  had  received  there ; 
nor  does  there  appear  to  be  any  case  in  this  country  bearing  upon 
the  question.  Certainly  there  is  none  which  creates  an  obligation 
upon  the  creditor  to  refund  a  dividend  in  a  case  of  double  proof  of 
this  description.  In  the  case  where  a  party  comes  to  a  Court  in 
this  country  for  indulgence,  the  Court  may  fairly  put  him  on  terms 
and  require  him  to  elect ;  but  in  the  present  instance  the  creditor 
has  made  no  application  to  the  Courts  of  this  country ;  the  appli- 
cation was  made  by  others  against  him  to  compel  him  to  refund 
that  which  he  had  rightfully  received.  Tliere  is  no  ground  for  the 
appeal,  and  it  must  be  dismissed  with  costs. 


♦766       .  *RANDPIELD  v.  RANDPIELD. 

Ex  parte  GARLAND. 

1861.    June  21.    Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lords 
JusTiCKS.    July  23,  24.    August  6.     Before  the  Lords  Justicks. 

Where  by  the  custom  of  a  manor  it  was  necessar}'  for  a  copyhold  tenant  in 
remainder  to  be  admitted  and  pay  a  fine  on  becoming  entitled  in  possession, 
notwithstanding  the  admission  of  the  tenant  for  life :  Hdd^  that  the  same 
rule  ought  to  be  applied  to  an  executory  devisee  who  became  entitled  on  the 
defeasance  of  an  estate  in  fee,  although  no  custom  applicable  to  that  case  was 
established.  Q^cere^  whether  a  new  fine  would  have  been  payable  in  a  manor 
where  there  was  no  such  custom  as  to  remainder-men,  as  to  which  the  Lords 
Justices  differed  in  opinion. 

It  is  not  according  to  the  course  of  the  Coxxri  to  refuse  liberty  to  try  a  right 
which  is  claimed  against  \Xb  receiver,  unless  it  is  clear  that  there  is  no  foanda- 
tion  for  the  claim. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kin- 
DERSLET  dismissing  the  petition  of  the  lord  of  a  manor  who  thereby 
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sought  leave  to  seize  quousque  (notwithstandiDg  the  appointment 
of  a  receiver  in  the  cause)  for  non-payment  of  a  fine,  his  title  to 
which  was  disputed. 

William  Randfield,  the  testator  in  the  cause,  by  his  will  devised 
the  copyhold  property  in  question,  which  was  holden  of  the  manor 
of  Dovercourt,  in  Essex,  to  his  son  William  Carr  Randfield,  when 
he  should  have  attained  the  age  of  twenty-one  years,  on  condition 
that  Ann  Randfield,  the  testator's  widow,  sliould  receive  annually 
the  sum  of  1201.  sterling,  issuing  out  of  rents  of  all  the  testator's 
houses,  farms,  cottages,  gardens,  lands,  tithes,  hereditaments,  and 
premises,  and  subject  to  a  proviso  thus  expressed  :  ^^  But  should 
the  hand  of  death  fall  on  my  widow  Ann  Randfield  and  son  Wil- 
liam Carr  Randfield,  and  my  having  no  other  children,  or  my  son 
any  issue  lawfully  begotten,  my  will  is  then,  that  should  he  leave 
a  widow,  that  she  shall  receive  the  annual  sum  of  bOL  sterling 
during  her  widowhood  out  of  my  real  estates,  as  before-mentioned, 
the  residue  then  to  be  equally  divided,  share  and  share  alike, 
after  paying  such  *  legacies  as  I  may  hereafter  name ;  the  *  767 
division  of  property  to  be  between  my  late  brother  Richard 
Randfield's  surviving  children,  and  my  sister  Jessey  Warren's 
children,  my  sister  Rachael  Squirrell's  children,  my  niece  Grace 
Beeston,  and  my  niece  Sarah  Stuart,  they  paying  all  my  son's 
just  debts,  funeral  expenses,  and  demands,  or  my  wife's,  should  she 
be  the  longest  liver." 

The  testator  died  on  the  29th  of  February,  1844,  leaving  Wil- 
liam Carr  Randfield  his  only  child. 

At  a  court  baron  held  for  the  manor  of  Dovercourt  on  the  12th 
of  December,  1844,  William  Carr  Randfield  was  admitted  tenant 
in  fee  of  the  copyholds  under  the  testator's  will,  and  paid  a  full 
fine. 

William  Carr  Randfield  died  in  1856,  having  devised  all  his 
property  to  his  wife,  the  plaintiflF.  y 

By  an  order  made  in  the  cause  on  the  20th  of  November,  1856,  a 
receiver  was  appointed  of  the  real  and  personal  property  of  the 
testator. 

By  a  decree  made  by  Lord  Cbanworth  (a)  on  appeal  from  the 

decision  of  Vice-Chancellor  Kindbrsley,  and  affirmed  by  the  House 

of  Lords,  (6)  it  was  declared  that  the  son  took  an  absolute  interest, 

subject  to  be  divested  in  the  events,  which  had  happened,  of  the 

(a)  2  De  G.  &  J.  67.  (b)  8  H.  L.  Gas.  225. 
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testator  having  had  no  other  child,  and  of  the  son  himself  dying 
without  having  had  a  child. 
The  lord  of  the  manor  then  presented  the  petition  on  which  the 
order  under  appeal  was  made,  praying  that  he  might  be  at 
•768    liberty,  notwithstanding  the  appointment^ of  *the  receiver, 
to  enter  into  and  upon  and  to  receive  the  profits  of  the  copy- 
hold premises  for  want  of  admission  of  a  tenant. 

The  case  is  reported  below  in  the  1st  vol.  of  Messrs.  Drewry  & 
Smale's  Reports,  (a) 

June  21. 

On  the  appeal  coming  on  this  day  before  the  Lord  Chancellor 
(Lord  Campbell)  and  the  Lords  Justices,  their  Lordships  consid- 
ered that  as  the  evidence  then  stood  the  lord  ought  to  be  permitted 
to  seize  the  rents  and  profits  for  the  purpose  of  trying  the  right 
to  the  fine.  It  was,  however,  ultimately  agreed  that  the  question 
should  be  tried  before  the  Court  of  Appeal  in  Chancery  instead  of 
at  law,  and  the  appeal  was  ordered  to  stand  over,  with  liberty  to 
amend  the  petition  and  to  file  fresh  affidavits  on  both  sides  as  to 
the  custom  of  the  manor,  but  without  prejudice  to  any  right  of 
appeal  to  the  House  of  Lords. 

The  petition  was  accordingly  amended  ;  and,  when  so  amended, 
stated  that  by  the  custom  of  the  manor  of  Dovercourt  with  Har- 
wich all  persons  becoming  entitled  in  immediate  succession  to  any 
estate  of  inheritance  or  for  life  in  a  copyhold  tenement  parcel  of 
the  said  manor  upon  or  by  reason  of  determination  of  any  partic- 
ular or  prior  estate  for  life  or  of  inheritance,  absolute  or  defeasible, 
are  required  to  take  admittance  to  such  tenements  from  the  lord 
of  the  said  manor  or  his  steward,  and  to  pay  the  customary  fines 
thereupon  demandable  upon  every  succession  and  admittance  to 
any  estate  whatsoever  in  tenements  holden  by  copy  of  court-roll 
of  the  said  manor.     Evidence  was  produced  in  support  of 

*  769    *  this  statement,  but  no  instance  was  shown  of  a  devolution 

by  way  of  executory  devise. 

July  2»,  24. 
The  case  now  came  on  for  argument  on  the  amended  petition. 

Mr.  W.  M.  James  and  Mr.  Prendergast,  for  the  lord.  -^  Indepen- 
dently of  the  particular  custom,  the  lord  is  entitled,  for  there  is  no 

(a)  Page  310. 
[  600  ] 


RANDFIELD  V.  RANDPIBLD.  *  769 

analogy  between  a  remainder-man  and  an  executory  devisee.  In 
ilie  former  case  the  admission  of  the  tenant  for  life  is  the  admis- 
sion of  the  remainder-man  in  the  absence  of  a  custom  to  the 
contrary,  which  custom,  however,  is  a  good  one.  Watkins  on  Copy- 
holds, (a)  BrotPfi's  Case.  (6)  Even  a  contingent  remainder  is 
not  within  the  rule,  a  contingent  remainder-man  not  being  in  the 
seisin.  Doe  v.  Tomkina,  (c)  Bider  v.  Wood.  (jT)  But  an  execu- 
tory devisee  comes  in  by  a  new  estate.  The  widow  of  the  first 
devisee  is  dowable.  The  seisin  of  the  first  taker  is  not  the  seisin 
of  the  executory  devisee.  They  referred  to  Phyper  v.  Eburn^  (e) 
Moody  V.  King^  (^)  Doe  v.  HvUon^  (A)  Church  v.  Mundy.  (i) 

Mr.  Baily^  Mr.  Olaase,  Mr.  Dickinson^  Mr.  Shebbeare^  and  Mr. 
Kay^  for  the  several  respondents.  —  There  is  no  substantial 
difference  between  a  remainder-man  and  an  executory  devisee. 
Unless  a  special  custom  is  proved,  applicable  to  the  particular 
instance,  no  new  fine  is  payable  by  either.  And  the  evidence 
here  of  special  custom  does  not  extend  to  an  executory  devise, 
which  is  therefore  left  to  the  ordinary  law. 

♦  They  referred  to  Dean  of  Ely  v.  Caldecot,  (A)   Lord   *  770 
Kensington  v.  Mansell,  (Z)    King  v.    Lord  of  Manor  of. 
Oundhy  (m)  Glasse  v.  Bichardson^  Cw)   Doe  v.  Jenney,  (o)  Doe  v. 
Lawes.  (jt?) 

Mr.  James y  in  reply. 

Judgment  reserved. 

August  6. 

The  Lord  Justice  Knight  Bruce.  —  The  point  on  which,  as  I 
understand,  we  have  been  asked  in*  this  case  to  pronounce  an 
opinion  may,  I  think,  be  stated  thus:  A  copyholder  by  will 
effectually  gives  his  copyhold  property  to  A.  in  fee,  but  subject  to 


(a)  Page  296. 

(0    12Vea.  426. 

(6)  4  Rep.  21  a. 

(k)  8  Bing.  439. 

(c)   11  East,  1S5. 

(0   13  Ves.  240. 

\d)  1  K.  &  J.  644. 

(m)  1  Ad.  &  £1.  283. 

(0  3  Bing.  N.  C.  250. 

(n)  2  De  G..  M.  &  G.  658. 

(S)  2  Bing.  447. 

(o)  5  East,  522. 

(K)  3  Bos.  &  PuL  652. 

{p)  7  Ad.  &  El.  195. 
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an  executory  devise  contained  in  the  same  will.  By  that  executory 
devise  the  property,  upon  the  happening  of  a  contingent  event 
specified,  is  directed  to  go  from  A.  and  his  heirs  and  given  to  B. 
and  his  heirs.  A.  and  B.  survive  the  testator,  and  A.  under  the 
will  receives  admission  from  the  lord,  upon  which  the  customary 
fine  is  paid  to  him  by  A.  The  contingent  event  mentioned  in  the 
will  afterwards  happens,  by  the  death  of  A.  in  a  certain  state  of 
circumstances,  on  which  the  estate  of  A.  and  his  heirs  is  defeated, 
and  the  property  under  the  will  passes  to  B.,  whom  thereupon  the 
lord  requires  to  be  admitted  and  pay  a  fine  upon  the  admission. 
This  claim  B.  resists,  contending  that  the  admission  of  A.  renders 
any  admission  of  B.  unnecessary,  and  dispenses  with  it  and  with 
the  fine  demanded.  Which  of  the  two  is  right  ?  If  there  is  any 
analogy  between  such  a  case  of  executory  devise  as  I  have 

*  771    mentioned  and  a  case  of  a  particular  *  estate  with  remain- 

ders, that  analogy  seems  in  the  present  instance  to  be  in 
the  lord's  favour,  inasmuch  as  there  is  evidence  before  us  showing, 
in  my  opinion,  that  by  the  custom  of  the  manor  under  considera- 
tion, the  admission  of  the  owner  of  the  first  particular  estate  does 
not  operate  as  an  admission  of  a  remainder-man,  or  exempt  him 
from  a  fresh  admission  and  the  payment  of  a  fresh  fine  upon  the 
remainder  coming  into  possession.  There  may  or  may  not  exist 
an  analogy  between  the  cases.  However  this  may  be,  there  is 
not,  or  at  least  in  any  other  sense  there  is  not,  shown  to  be  any 
specific  custom  in  the  manor  applying  to  admission  or  fine  in  an 
instance  such  as  that  before  us,  and  the  question  must,  I  appre- 
hend, be  decided,  if  not  on  the  analogy  that  has  been  mentioned, 
on  general  principles,  and  those  are,  I  conceive,  favourable  to  the 
lord's  claim,  as  is  my  opinion.  The  estate  of  A.  has  ceased  to 
exist ;  it  has  been  defeated  and  destroyed,  and  that  of  B.  has 
become  substituted  for  it ;  nor  do  I  consider  that  A.  can  properly 
be  deemed  to  have  been  admitted  on  behalf  of  all  claiming  under 
the  will. 

The  Lord  Justice  Turner.  —  This  was  the  case  of  an  applica- 
tion to  the  Court  by  the  lord  of  the  manor  for  liberty  to  enter  and 
take  the  profits  of  a  copyhold  estate  which  is  in  the  possession  of 
the  Court  by  its  receiver,  the  lord  claiming  to  be  entitled  to  seize 
the  estate  for  default  of  an  executory  devisee  coming  in  to  be 
admitted.  The  Yice-Chancellor,  Sir  Richard  Kinderslet,  being  of 
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opinion  that  the  devisee  was  not  "bound  to  take  admittance,  refused 
the  application  with  costs ;  and  the  appeal  before  the  Court  is 
from  his  Honor's  decision.  That  decision  appears  to  me  to  be  ex- 
ceedingly strong,  for  there  can  be  no  doubt  that  if  the  Court 
was  not  in  possession  of  the  estate  by  its  receiver,  the  lord  *  772 
would  be  entitled  to  seize,  in  order  to  try  the  question 
whether  the  devisee  was  bound  to  take  admittance  or  not ;  and  it 
is  not,  as  I  apprehend,  according  to  the  course  of  the  Court,  to 
refuse  liberty  to  try  a  right  which  is  claimed  against  its  receiver, 
unless  it  is  perfectly  clear  that  there  is  no  foundation  for  the  claim. 
The  Vice-Chancellor's  decision  went,  therefore,  the  full  length  of 
saying  that  the  lord  had  no  possible  claim ;  and  his  Honor,  indeed, 
has  so  put  the  case  in  giving  judgment.  I  am  certainly  not  pre- 
pared to  go  that  length ;  and  unless,  therefore,  all  the  parties 
interested  had  been  desirous  that  we  should  decide  the  question  of 
right,  and  had  been  content  to  abide  by  our  opinion  upon  it,  sub- 
ject of  course  to  an  appeal  to  the  House  of  Lords,  I  think  that  leave 
must  have  been  given  to  the  lord  to  seize,  in  order  that  the  question 
of  right  might  be  tried. 

But  I  understand  that  all  the  parties  interested  are  desirous  of 
having  our  opinion  upon  the  question ;  and  that  being  so,  I  am 
prepared  to  state  the  conclusion  at  which  I  have  arrived  upon  it. 
Tlie  case  is  in  substance  this :  William  Randfield,  a  copyhold  ten- 
ant of  the  manor,  devised  his  copyhold  hereditaments  held  of  the 
manor  to  his  son  William  Garr  Randfield  in  fee,  with  an  executory 
devise  over  in  the  event  of  the  son  dying  without  having  had  a  child. 
The  son  was  admitted  to  the  copyhold  hereditaments  upon  the  death 
of  his  father,  to  hold  to  him  and  his  heirs,  according  to  the  form 
and  effect  of  the  will ;  and  upon  this  admission  he  paid  a  full  fine. 
He  has  since  died  without  having  had  a  child,  so  that  the  executory 
devise  has  taken  effect ;  and  the  question  is,  whether  his  admission 
was  an  admission  of  the  persons  entitled  under  the  executory 
devise,  or  whether  those  persons  ought  now  to  come  in  and  be 
admitted  and  pay  a  fine  to  the  lord  for  their  admission.  It  is  with 
a  view  to  enforce  this  admission  that  the  lord'  claims  the 
*  right  to  seize ;  and  it  is  this  claim  on  his  part  which  the  *  778 
Vice-Chancellor  has  considered  to  be  wholly  untenable. 
Looking  at  the  case  without  reference  to  any  special  custom  of  this 
manor,  I  am  disposed  to  agree  with  the  Yice-Cbancellor*s  conclusion . 
William  Carr  Randfield,  the  son,  having  been  admitted  to  hold  to 
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him,  his  heirs  and  assigns,  according  to  the  form  and  effect  of  the 
will,  I  think  that  this  was  an  admission  to  the  entire  fee  devised 
by  the  will,  and  not  merely  to  the  determinable  interest  which  he 
himself  took  in  that  fee.  Consequently,  when  the  executory  devise 
came  into  operation,  the  persons  entitled  under  it  took  the  same 
estate  to  which  he  stood  admitted  ;  thus  bringing  the  case  within 
the  acknowledged  rule,  that  the  admission  of  a  tenant  for  life  is 
the  admission  of  those  in  remainder.  The  foundation  of  that  rule 
may  probably  be  this,  that  the  fee,  when  granted,  followed  the  uses 
of  the  surrender  which  the  lord  accepted,  each  succeeding  cestui  que 
trust  taking  under  the  same  grant,  and,  in  that  sense,  the  same 
estate.  I  cannot,  therefore,  see  my  way  to  distinguish  between  the 
case  of  a  remainder  and  the  case  of  an  executory  devise. 

It  is  said  that  a  contingent  remainder-man  is  not  within  the 
seisin,  and  that  d  fortiori j  an  executory  devisee  cannot  be  within 
it.  But  the  contingent  remainder-man  comes  into  the  seisin  when 
the  remainder  becomes  vested  ;  and  so  does  the  executory  devisee 
when  the  event  happens  on  which  the  devise  over  is  to  take  effect. 

Thus  far,  therefore,  I  am  disposed  to  agree  with  the  Vice-Chan- 
cellor,  although,  with  deference  to  his  Honor,  I  should  hardly,  in 
the  state  of  the  evidence  before  him,  have  ventured  to  make  the 
order  which  he  made  without  some  further  inquiry  into  the  cus- 
tom of  the  manor.     It  is  upon  that  custom  that  the  question 

*  774   now  before  us  *  must,  as  I  think,  be  decided.    The  evidence 

upon  this  which  has  been  brought  before  us  goes  far  beyond 
that  which  was  before  the  Vice-Chancellor ;  and  I  think  that  it  is 
to  be  collected  from  it  that  it  is  the  custom  of  this  manor  for 
devisees  in  remainder  to  come  in  and  be  admitted  and  pay  a  full 
fine  upon  their  admission.  This,  I  think,  shows  that  according  to 
the  custom  of  the  manor  a  devisee  in  remainder  (though  he  may 
take  the  same  estate  as  was  taken  by  the  prior  devisee,  in  the 
sense  of  taking  the  estate  under  the  same  grant  from  the  lord) 
takes  it  under  the  obligation  of  their  being  a  fresh  recognition  of 
the  tenancy  by  a  new  admittance,  and  if  this  be  so  as  to  an  estate 
in  remainder,  it  must  be  equally  so  as  to  an  executory  devise,  the 
custom  showing  that  an  original  grant  by  the  lord  was  made,  sub- 
ject to  the  condition  that  each  succeeding  tenant  should  anew 
recognize  the  tenancy.  In  my  opinion,  therefore,  grounding  my- 
self entirely  upon  the  custom,  and  desiring  not  to  be  understood 
as  giving  any  final  opinion  upon  the  general  question  to  which  I 
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first  adverted,  it  not  being  necessary  to  do  so,  I  think  that  the  lord 
is  entitled  to  require  the  persons  claiming  under  the  executory 
devise  to  come  in  and  be  admitted ;  and  that  unless  some  arrange- 
ment can  be  made  for  payment  of  the  fine,  leave  must  be  given  to 
the  lord  to  seize  quousque. 


♦FLETCHER  v.  FLETCHER  *  776 

1861.    July  28.    Before  the  Lords  Justices. 

A  testator  gave  his  residuary,  real,  and  personal  estate  upon  trust,  out  of  the 
income  to  pay  an  annuity  to  his  widow  for  her  life,  and  after  her  death  he 
directed  that  the  trustees  should'  hold  the  proceeds  of  the  trust  property  in 
trust,  to  divide  them  among  his  children  on  their  attaining  twenty-one  (with 
**full  powers  of  maintenance  and  advancement*'  **in  the  mean  time*^),  and 
the  issue  of  such  children,  if  dead ;  and  in  case  there  should  be  no  child  of 
the  testator  living  at  his  death,  upon  trust  for  such  persons  who  at  *'the 
failure  or  determination  of  the  preceding  trusts  "  would  be  entitled  under  the 
Statute  of  Distributions  as  his  next  of  kin  to  the  trust  estate  if  he  had  **  theii 
died  possessed  thereof  intestate  and  without  leaving  any  wife  "  him  surviving : 
Eeldf  that  the  sole  next  of  kin  at  the  time  of  the  testator's  own  death  was 
the  person  entitled  under  the  ultimate  bequest. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  James 
in  a  suit  in  the  Court  of  Chancery  of  Lancaster  upon  the  construc- 
tion of  a  will. 

The  testator,  Samuelr  Fletcher  (  a  solicitor  of  Manchester),  by 
his  will  dated  December  Ist,  1856,  disposed  of  his  residuary  estate 
in  the  following  words:  — 

*^  And  as  to  the  remainder  of  such  trust-estate  and  premises 
upon  trust  to  sell  and  convert  into  money  such  my  real  and  such 
part  of  my  personal  estate  as  shall  not  consist  of  money  or  secu- 
rities for  money,  and  after  payment  thereout  of  my  debts,  funeral 
and  testamentary  expenses  and  legacies,  to  invest  the  residue  in 
the  public  stocks  or  funds,  or  at  interest  on  government  or  real 
securities  in  England  or  Wales,  but  not  elsewhere,  and  out  of  the 
dividends,  interest,  or  annual  produce  arising  therefrom,  upon 
rust  to  pay  unto  my  said  dear  wife  during  her  life  an  annuity  of 
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600Z.,  payable  quarterly  at  Lady-day,  Midsammer-Klay,  Michaelmas- 
day  and  CliriBtmasrday,  the  first  of  such  quarterly  payments  to  be 
made  on  the  first  of  the  said  quarter-days  which  shall  happen 
next  after  my  decease ;  and  I  direct  that  the  said  annuity  shall  be 
for  the  separate  use  of  my  said  wife,  and  free  from  the  debts, 
engagements,  and  control  of  any  husband  with  whom  she 

*  776   may  intermarry,  so  that  her  receipts  alone  *  shall  be  suflB- 

cient  discharges;  and  that  she  shall  not  have  power  to 
deprive  herself  thereof  in  anticipation ;  and  after  the  decease  of 
my  said  wife,  I  direct  that  my  said  trustees  shall  stand  possessed 
of  the  residue  of  my  said  estate  and  the  stocks,  funds,  and  securi- 
ties whereon  the  same  shall  be  invested  in  trust  to  pay  and  divide 
the  same  unto  and  equally  between  and  amongst  all  and  every  my 
child  and  children  if  more  than  one,  and  if  but  one  to  such  one 
solely  on  their,  his,  or  her  attaining  the  age  of  twenty-one  years 
(with  full  powers  of  maintenance  and  advancement  at  the  discre- 
tion of  my  said  trustees  in  the  mean  time),  and  the  issue  of  such 
child  or  children  if  dead,  in  equal  shares  and  proportions,  and  in 
case  there  shall  be  no  child,  or  the  issue  of  any  child  of  my  body 
living  at  the  time  of  my  decease,  then  upon  trust  for  such  person 
"Or  persons  who  at  the  determination  or  failure  of  the  preceding 
trusts  of  this  my  will  would  be  entitled  under  the  Statute  of  Dis- 
tributions to  the  said  trust-estate  and  premises  as  my  next  of  kin, 
in  case  I  had  then  died  possessed  thereof  intestate  and  without 
leaving  any  wife  me  surviving,  and  in  the  same  shares  and  pro- 
portions as  such  persons,  if  more  than  one,  would  be  entitled 
thereto  by  virtue  of  the  same  statute." 

The  testator  died  on  the  28th  of  September,  1858,  leaving  him 
surviving  his  widow,  but  no  child  or  issue  of  any  child.*  His  prop- 
erty consisted  of  valuable  real  estate  as  well  as  personal,  and  was 
in  round  numbers  to  the  amount  of  about  30,000^,  so  that  there 
was  a  large  surplus  after  making  provision  for  the  annuity  given 
to  his  wife. 

The  testator's  next  of  kin  and  heir-at-law  respectively  claimed, 

the  first  the  whole  of  the  property,  the  second  the  real  estates, 

subject  to  the  charge  in  favour  of  the  wife,  and  (as  a  minor 

claim)  undisposed  of  income  during  the  wife's  life.     The 

*  777   trustees  supported  the  claims  *  of  a  contingent  class,  to  be 

ascertained  at  the  death  of  the  widow,  to  the  whole  residue. 
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The  Yice-Chancellor,  after  statiug  to  the  above  effect,  said :  — 

After  a  careful  consideratiou  of  the  will,  I  am  compelled,  though 
with  regret,  to  come  to  the  conclusion  that  the  t^tator  has  effectu- 
ally made  what  cannot  but  be  felt  to  be  a  very  capricious  disposi- 
tion  of  his  residuary  estate.  I  was  pressed  in  the  argument  with 
the  numerous  recent  cases  which  have  given  to  the  words  ^^  next 
of  kin  according  to  the  statute"  the  meaning  of  real  and  true  next 
of  kin ;  that  is,  those  ascertained  at  the  death  of  the  testator,  not- 
withstanding the  apparent  absurdity  of  the  intention,  having  regard 
to  the  previous  gifts  and  the  estate  of  the  testator's  family  within 
his  own  knowledge  at  the  making  of  his  will,  and  notwithstanding 
words  of  futurity.  But  all  those  cases  proceeded  on  this,  that 
there  was  not  sufficient  to  introduce  by  way  of  conjectural  con- 
struction the  words  which  the  testator  has  used  here :  the  plainest 
words  in  which  it  is  possible  to  express  a  class,  not  the  real  and 
true  next  of  kin,  but  persons  who  would  be  the  next  of  kin  at  a 
day  subsequent  to  the  death,  if  the  testator  had  lived  to  that  day 
and  then  died.  The  question  resolves  itself  into  the  meaning  of 
the  words  ^^  at  the  determination  or  failure  of  the  preceding  trusts 
of  this  my  will,"  and  whether,  by  any  possible  construction,  1  can 
confine  these  words  to  the  trusts  in  favour  of  children  and  issue, 
to  the  exclusion  of  the  trusts  in  favour  of  the  wife.  I  cannot  do 
this.  The  words  seem  to  me  too  plain  to  be  controlled.  The  gift 
to  the  wife  is  one  of  the  preceding  trusts,  and  the  gift  itself  to  the 
next  of  kin  is  part  of  the  sentence,  the  governing  introductory 
words  of  which  are,  "  and  after  the  decease  of  my  said  wife."  If 
the  property  had  only  been  just  suflScient  to  provide  for  the  wile's 
annuity,  so  that  the  whole  must  have  been  kept  intact  dur- 
ing her  life,*I  *  apprehend  that  no  one  would  have  seriously  *  778 
questioned  the  true  construction  of  the  gift.  The  accident 
that  the  testator's  property  at  his  death  was  so  large  cannot  of 
course  affect  the  construction,  and  it  is  obvious  that  the  testator 
contemplated  only  one  division  of  the  residue  as  one  entire  fund  to 
be  made  after  the  wife's  death.  I  feel  bound  to  act  upon  what  I 
conceive  to  be  the  plain  meaning  of  the  will  as  it  would  stand 
striking  out  the  gift  to  children  and  issue  (there  being  none),  and 
then  it  would  nin,  "  and  after  the  death  of  my  wife  upon  trust  for 
the  persons  who  would  be  my  next  of  kin  in  case  I  had  then  died 
intestate,"  &c.    I  can  make  no  difference  between  the  corpus  and 
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the  income.  The  real  estates  are  directed  to  be  sold,  and  their 
produce  blended  with  the  personalty  in  one  common  fund,  and  the 
executory  bequest  of  that  common  fund  carries  with  it  all  the 
income  not  required  for  satisfying  the  wife's  annuity.  The  only 
directions  which  I  can  make  therefore  are,  to  direct  the  money  not 
in  the  Court  to  be  brought  into  Court ;  to  direct  the  remaining 
real  estates  to  be  sold ;  the  accounts  to  be  continued  against  the 
trustees ;  the  500/.  a  year  to  be  paid  to  the  widow  out  of  the  income 
of  the  trust-estate ;  and  the  surplus  to  be  accumulated,  with  liberty 
to  apply  at  her  death.  As  there  are  estates  to  be  sold,  it  will  be 
necessary  further  to  reserve  further  directions.  All  parties  to  hare 
their  costs  as  between  solicitor  and  client  (no  one  objecting),  and 
the  trustees  any  charges  and  expenses  properly  incurred. 

Mr.  Little  and  Mr.  E.  R.  Turner^  for  the  plaintiff,  the  sole  next 
of  kin,  who  was  the  appellant.  — The  word  "  failure"  must  mean 
the  death  of  the  children  in  the  testator's  lifetime,  for  the  provi- 
sion refers  to  the  whole  corpus  of  the  fund  and  not  to  the  income, 
and  there  is  no  trust  applying  to  the  whole  fund  except  that 
for    the    children.    There  is  no  trust  for  accumulation. 

*  779    *  Any  children  or  child  surviving  the  testator  would  have 

taken  the  whole  trust  property,  subject  only  to  the  widow's 
life  annuity ;  Mobb  v.  Dunlop.  (a)  According  to  the  construction 
put  upon  the  will  by  the  decree  under  appeal,  if  a  child  had  sur- . 
vived  the  testator  and  died  in  the  widow's  lifetime,  there  would 
have  been  a  simple  intestacy.  Moreover,  that  construction  strikes 
out  of  the  will  the  words  **  without  leaving  a  wife,"  which  have  no 
force  or  operation  according  to  that  construction. 

Mr.  JSJddiSj  for  the  widow. 

Mr.  Sandys^  for  the  heir-at-law,  referred  to  Wat»on  v.  Haye»  ;  (6) 
Flint  V.  Warren,  (c) 

Mr.  Qiffard  and  Mr.  Bury,  for  the  trustees.  —  The  words  "  as 
if  I  had  then  died  "cannot  refer  to  the  actual  time  of  the  testator's 
death.  It  clearly  designates  a  subsequent  period,  and  the  con- 
struction contended  for  by  the  appellant  strikes  the  word  "  then  " 
out  of  the  will.    The  word  "  determination  "  is  inapplicable  to  the 

(a)  Johns.  490.  (6)  6  Myl.  &  Or.  125.  (c)  15  Sim.  626. 
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limitation  to  the  children,  which  was  absolute  on  their  surviving 
the  testator.  The  words  are  clear  and  precise,  and  not  affected  hj 
any  controlling  context.  K  even  they  should  be  considered  as 
making  a  capricious  disposition,  that  would  not  be  reason  enough 
for  departing  from  their  ordinary  meaning.  But  if  the  fund  was 
only  sufficient  to  keep  down  the  annuity,  there  would  be  nothing 
even  unusual  in  the  provision,  and  the  construction  cannot  be  gov- 
erned by  the  amount  of  the  fund.  They  referred  to  JEx  parte 
Bartholomew  (a)  and  Briden  v.  Hewlett,  (6) 

Mr.  Little^  in  reply. 

*  The  Lord  Justice  Knight  Bruce.  —  With  deference  to  *  780 
the  learned  Vice-Chancellor,  I  think  that,  'subject  to  the 
annuity  and  to  the  legacies,  the  whole  property  is  given,  in  the  event 
which  has  happened,  absolutely  and  at  once  to  the  next  of  kin  of 
the  testator  at  the  time  of  his  death,  and  that  the  plaintiff  is  there- 
fore entitled. 

The  Lord  Justice  Turner.  — I  am  also  unable  to  concur  with 
the  learned  Vice-Chancellor.  There  is  first  a  gift  of  the  entire 
fund  to  the  trustees,  upon  trust  out  of  the  income  to  pay  the 
annuity  to  the  widow.  The  testator,  I  think,  referred  to  the  whole 
(und  when  he  said,  ^'  and  after  the  decease  of  my  said  wife  I  direct 
that  my  said  trustees  shall  stand  possessed  of  the  residue  of  my 
said  estate,"  &c.  The  whole  fund  is  given  throughout  the  will. 
The  question  is,  whether  the  words  "  after  the  decease  of  my  wife  " 
are  to  receive  a  strict  construction.  Now  there  is  a  provision  for 
the  maintenance  of  the  children,  which,  as  there  is  no  trust  for 
accumulation,*  must  have  been  intended  to  take  effect  during  her 
life,  so  that  the  words  cannot  receive  a  strict  construction.  The 
testator  must  be  taken  to  have  contemplated  his  wife  surviving 
him,  according  to  the  rule  that  the  deatli  of  a  legatee  in  the  testsr 
tor's  lifetime  is  not  considered  to  be  contemplated,  unless  no  other 
construction  will  satisfy  the  words ;  and  the  words  carefully  exclud- 
ing the  wife  from  the  ultimate  gift  point  to  a  distribution  in  her 
lifetime,  and  show  that  the  testator  meant  the  whole  fund  to  go  to 

(a)  1  Mac.  &  G.  d54.  (b)  2  Myl.  &  K.  90. 
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those  who  were  his  next  of  kin  at  the  time  of  his  own  death.  If 
there  had  been  children,  they  would  have  taken  vested  interests 
liable  to  be  divested. 

The  docree  will  be  varied  bj  declaring  that  the  next  of  kin  at 
the  death  of  the  testator  are  entitled. 
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ABANDONMENT.    See  Railway  Compakt. 

ABROAD.    See  Jurisdiction. 
,  ACCOUNT. 

An  agreement  was  entered  into  between  E.  and  P.  that  E.  should  take  ont 
a  patent  for  purifying  paraffine  and  assign  it  to  P. ;  that  P.  thereupon 
would  work  it  for  fourteen  years,  if  it  could  be  so  long  worked  at  a 
profit ;  would  not  purify  paraffine  by  any  other  process,  and  would  paj 
to  K.  a  royalty  upon  all  purified  paraffine  sold ;  that  P.  would  keep 
accurate  account  of  all  parafiine  purified  according  to  the  patent,  render 
them  half-yearly  and  verify  them,  and  that  the  provisions  of  this  agree- 
ment, and  all  other  provisions  usual  and  proper  in  such  deeds,  should 
be  incorporated  in  the  deed  of  assignment  of  the  patent,  such  deed  to 
be  prepared  by  counsel  to  be  agreed  on  by  the  solicitors  of  the  parties. 
The  patent  was  taken  ont,  and  P.  commenced  working  under  it,  but 
shortly  afterwards  abandoned  the  use  of  the  process,  alleging  that  it 
could  not  be  worked  at  a  profit,  and  refused  to  pay  any  royalty.  E. 
thereupon  brought  an  action  at  law  for  royalties  and  recovered  judg- 
ment. Pending  this  action,  P.  gave  notice  to  determine  the  agreement, 
because  the  invention  could  not  be  worked  to  a  profit.  E.,  after . 
obtaining  judgment,  filed  his  bill,  asking  for  an  account  of  subsequent 
royalties,  an  injunction  to  restrain  the  defendant  from  purifying  paraf- 
fine under  any  other  process,  and  for  a  reference  to  Chambers  to  settle 
a  proper  deed  of  assignment,  or  if  the  Court  should  hold  the  agreement 
to  have  been  determined,  then  for  relief  against  the  defendant 
as  an  infringer  *  of  the  patent.  Hdd,  by  the  Lord  Justice  Tur-  *  782 
NER,  that  in  a  case  of  this  nature  it  was  in  the  discretion  of  the 
Court  whether  it  would  direct  an  account  or  leave  the  parties  to  their 
remedies  at  law,  and  that,  in  the  present  case,  the  account  being  onlj  a 
part  of  an  agreement  which  the  Court  could  not  wholly  enforce,  the 
plaintiff  ought  to  be  left  to  his  remedy  at  law,  and  that  for  the  same 
reason  the  ezecntion  of  the  assignment  ought  not  t«  be  decreed. — Ker^ 
not  V.  FotUr;  Potter  v.  Kenwt,  447. 
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ACCOUNTANT.    See  Documents. 

ADJUDICATION.    See  ANNUixiNa. 

AFFIDAVIT.    See  Intkrplbadbr. 

AGENT.    See  Documents.    Laches. 

AGREEMENT.     See  Account.     Jurisdiction.     Specific  Performance. 
Vendor  and  Purchaser. 

ALIENATION.    See  Injunction. 

AMENDING  BILL.    See  Costs. 

ANNULLING. 

Under  a  petidon  for  protection  presented  according  to  the  211tli  section  of 
**Tbe  Bankrupt  Law  Consolidation  Act,  1849,*^  the  petitioner  was 
adjudicated  bankrupt  on  February  11th,  assignees  were  chosen  on 
February  29th.  On  May  Ist,  after  the  proceedings  had  advanced  as 
far  as  the  last  examination,  creditors  applied  to  have  the  adjudication 
annulled  for  the  purpose  of  a  new  one  being  obtained  on  a  creditor's 
petition,  under  which  dealings  might  be  overreached  by  relation: 
Held,  notwithstanding  the  length  of  time  from  the  adjudication,  and 
the  opposition  of  the  bankrupts,  that  the  order  ought  to  have  been 
made,  and  the  same  was  made  accordingly  on  appeal,  the  assignees 
consenting.  —  Ex  parte  Roberts,  747. 

See  Creditors'  Deed.     Insolvency.     Mortoaob.     Partnership.     Re- 
funding. 

APPEAL.    See  Practice,  2.    Stamp. 

ARBITRATION.    See  Award.    Defence  of  Realm  Act. 

ARREST.    See  Bankrupt. 

ASSETS.    See  Laches. 

♦783    ♦AWARD. 

In  proceedings  under  a  reference  to  arbitration  involving  complicated 
accounts  relating  to  a  business,  the  arbitrator  excluded  the  son  of  one 
of  the  parties  who  had  been  a  clerk  in  the  business,  and  whose  assist- 
ance the  father  desired  in  the  proceedings  as  to  the  accounts.  He  also 
excluded  a  shorthand  writer  whom  the  same  party  wished  to  employ 
to  take  notes  of  the  proceedings.  No  reason  justifying  such  exclusion 
being  shown :  Held,  that  the  award  ought  to  be  set  aside,  and  that  the 
party  did  not,  by  attending  the  further  proceedings  under  the  refer- 
ence, waive  his  right  to  take  the  objection. 
At  the  last  meeting  under  the  reference,  no  notice  having  been  given  that  it 
was  to  be  the  last  meeting,  the  solicitor  to  the  arbitrator  stated  that  he 
should  issue  notices  for  another  meeting.  The  award  was  signed  on 
the  next  day.  Per  the  Lord  Justice  Turner,  the  award  was,  under 
these  circumstances,  liable  to  be  set  aside. — In  re  Haigh;  Haighv. 
Haigh,  167. 

BANK-NOTES.    See  Injunction. 
BANKRUPT. 

1.  The  final  examination  of  a  bankrupt  was  adjourned  from  the  6th  of  Novem- 
ber to  the  8d  of  December.     On  the  29th  of  November,  the  commit- 
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sioner  issued  a  Ba.  certificate  under  sect.  257  of  the  Bankrupt  Law  Con- 
solidation Act,  declaring  that  the  bankrupt  was  not  protected  from 
process  against  his  person.  By  virtue  of  this  certificate,  a  creditor  sued 
out  a  ca,  aa.,  and  on  the  Ist  of  December  arrested  the  bankrupt.  Af\er 
the  3d  of  December,  the  commissioner  issued  another  Ba.  certificate, 
and,  by  virtue  of  it,  another  creditor  sued  out  a  ca.  sa,  and  lodged  a 
detainer  against  the  bankrupt. 

Hddf  that  the  commissioner  had  no  authority  to  issue  a  Ba.  certificate,  before 
the  expiration  of  the  time  allowed  to  the  bankrupt  for  finishing  his 
examination,  the  privilege  from  arrest  given  by  sect.  112  of  the  Bank- 
rupt Law  Consolidation  Act  during  that  period  being  absolute,  and 
that  the  arrest  on  the  1st  of  December  was  therefore  illegal. 

Hdd,  further,  that  while  the  bankrupt  was  illegally  imprisoned  under  this 
arrest,  he  could  not  be  lawfully  detained  under  the  second  Ba.  certifi- 
cate, though  granted  after  the  8d  of  December. —^x  parte  Freston; 
In  re  Freston,  612. 

2.  M.,  a  tanner,  employed  as  his  factors  S.  &  Co.,  a  firm  in  high  repute, 
one  of  the  members  of  which  was  bis  brother,  and  they  were  in 
the  habit  of  accommodating  *  him  with  money  to  a  large  amount.  *  784 
He  never  took  stock  and  did  not  accurately  know  the  state  of  his 
affairs.  In  1857,  there  was  a  panic  in  the  leather  trade  and  his  stock 
suffered  a  heavy  depreciation,  from  which  it  never  recovered.  M. 
fully  believed  himself  to  be  solvent,  though  he  was  aware  that  but  for 
the  accommodation  afforded  him  by  S.  &  Co,,  he  must  have  stopped 
payment,  and  he  went  on  trading  until  July,  1860,  when  S.  &  Co. 
stopped  payment.  M.  then  investigated  his  affairs  and  found  that  he 
had  been  insolvent  ever  since  the  end  of  1858.  He  then  at  once 
stopped  payment  and  presented  a  petition  for  arrangement  with  his 
creditors  under  sects.  211-223  of  the  Bankrupt  Act  of  1849. 

Heldf  by  the  Lord  Chancellor  and  the  Lord  Justice  Knight  Bruce,  that  M. 
could  not  be  considered  to  have  contracted  his  debts  **  without  reason- 
able probability  at  the  time  of  contract  of  being  able  to  pay  them," 
for  that  this  means  without  a  reasonable  probability,  reasonably  sup- 
posed by  the  trader  to  exist  at  the  time  of  contract,  that  he  would 
be  able  to  pay ;  and  that  having  regard  to  his  reasonably  grounded 
expectation  that  S.  &  Co.  would  enable  him  to  meet  his  engagements, 
he  might  reasonably  believe  that  he  would  be  able  to  pay.  But  per 
the  Lord  Justice  Turner,  whether  the  '*  reasonable  probability " 
ought  to  be  measured  by  the  means  and  credit  of  the  petitioner  him- 
self, having  regard  to  the  extent  to  which  a  prudent  man  would  trust 
him  in  the  course  of  business,  and  not  by  the  help  derived  from  friends. 

Held,  by  the  whole  Court,  that  the  trader  had  not  delayed  the  presentation 
of  his  petition  **  longer  than  was  excusable,^^  inasmuch  that  he  con- 
tinued to  trade  in  the  belief  that,  with  the  assistance  of  S.  &  Co.,  he 
would  be  able  to  carry  it  on  with  ultimate  success ;  though,  if  he  had 
investigated  his  affairs,  it  would  have  appeared  that  his  debts  exceeded 
his  assets  for  more  than  two  years  before  his  stoppage.  —  Ex  parte 
Mortimore ;  In  re  Moriimore,  599. 
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BILL.    See  Costs.    Damagbs.    Dbmubrbb.-  Dismissal. 

BILLS  OF  EXCHANGE. 

A  trader  and  a  firm  of  traders  having  agreed  to  assist  one  another  hj  mutoal 
advances,  the  following  dealings  took  place  between  them.  The 
trader  delivered  to  the  firm  several  acceptances  and  a  quantity  of  wool, 
and  procured  bills  drawn  by  the  firm  to  be  accepted  by  strangers  on 
the  trader^s  indemnity.  He  also  made  payments  on  account  of  the 
firm.  The  firm  on  their  part  advanced  to  him  cash  to  the  amount 
of  5000Z.   and  delivered  to  him  several  acceptances,  exceeding  the 

♦785  amount  of  the  acceptances  ♦  delivered  and  procured  by  the  trader 
as  above  mentioned.  By  a  contemporaneous  memorandum,  signed 
by  the  trader,  he  stated  that  he  had  consigned  the  wool  in  con- 
sideration of  the  advance  of  50002.,  and  that  the  firm  were  to  be  at 
liberty  to  sell  it  if  he  should  not,  when  called  upon,  reimburse  their 
'*  advances.^^  The  acceptances  were  chiefly  those  of  strangers.  It 
appeared,  upon  the  whole  of  the  evidence,  that  the  wool  was  deposited 
in  pursuance  of  an  agreement  that  it  was  to  be  a  security  for  all  the 
advances  made  by  the  firm,  and  there  was  nothing  in  the  evidence  to 
show  that  the  cash  received  by  the  firm  upon  the  discount  of  the  accept- 
ances received  by  them  from  and  on  the  indemnity  of  the  trader  did 
not  exceed  the  cash  advance  of  5000Z. 
On  the  affairs  of  the  firm  and  of  the  trader  being  wound  up,  under  arrange- 
ments analogous  to  the  bankruptcy  law :  Held,  that  the  holders  of  the 
bills  delivered  by  the  firm  to  the  trader  were  entitled  ratably  to  the 
proceeds  of  the  wool,  according  to  the  principle  of  Ex  parte  Waring 
(19  Ves.  346)  ;  Ex  parte  Ackroyd,  72Q. 

BONUS.    See  Legacy. 


CALL.    See  Insolvbnct. 

CAPITAL.     See  Lkgacy. 

CERTIFICATE.    See  Baxkrupt.    Insolvency.    Practice,  2. 

CESSIO  BONORUM.    See  Creditors' Deed. 

CHAMBERS. 

An  order  having  been  made  for  winding  up  a  company,  A.  was  proposed  as 
official  manager  by  one  contributory,  B.  by  another.  The  chief  clerk 
decided  to  appoint  B.,  and  refused  an  application  by  A.'s  proposer  to 
adjourn  the  question  to  be  considered  by  the  Judge  personally.  The 
Judge,  on  being  applied  to,  refused  to  disturb  the  appointment  unless 
it  was  shown  that  B.  was  an  unfit  person.  Held,  on  appeal,  that  as  the 
Judge  had  not  personally  decided  the  question  which  of  the  two  per- 
sons proposed  was  more  eligible,  the  appointment  ought  to  be  dis- 
charged without  prejudice  to  the  Judge's  reappointing  B.,  if  in  the 
exercise  of  his  discretion  he  should  think  fit  to  do  so. 
Per  the  Lord  Justice  Turner  :  In  proceedings  in  Chambers  every  party  haa 
the  unqualified  right  to  have  his  case  heard  by  the  Judge  personally  if 

*  766       he  requires  it ;  and  the  chief  clerk  cannot  refuse  an  *  application  to  have 
it  so  heard.  — In  re  The  Agriculturist  Insurance  Company^  194. 
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CHILDREN.    See  Will,  4,  7.  • 

CHURCH  BUILDING  ACTS. 

The  exceptions  expressed  in  the  18  &  19  Yict.  c.  120,  §  90,  and  19  &  20 
Vict.  c.  112,  §  3  (The  Metropolis  Local  Management  Acts),  do  not 
exempt  the  ecclesiastical  commissioners  acting  under  the  Church  Build- 
ing Acts  from  the  provisions  of  the  first-mentioned  Act,  and  vestries 
«  have,  under  the  first-mentioned  Act,  authorit^r  to  pull  down  such  por- 

tions of  churches  as  well  as  of  other  buildings  as  transgress  the  provi- 
sions of  that  Act.  —  The  EccUaieutical  Commissioners  for  England  v. 
The  Vestry  of  the  Parish  of  8t.  James  and  St,  John,  Clerkentoell,  688. 

CLASS.    See  Will,  2,  4,  7. 

COMPANY.    See  Contributory. 

COMPENSATION.    See  Vendor  and  Purchaser. 

COMPOSITION.    See  Creditors^  Deed.    Statute  op  Limitations.  ' 

CONCEALMENT.    See  Specific  Perpormancb. 

CONDITIONS  OF  SALE.    See  Vendor  and  Purchaser. 

CONFLICT  OF  LAW.    See  Jurisdiction. 

CONTINGENT  INTEREST.    See  Will. 

CONTRACT.    See  Jurisdiction. 

CONTRIBUTORY. 

Where  an  applicant  for  shares  in  a  company  who  had  paid  a  deposit,  and 
agreed  to  accept  shares  when  allotted,  wrote  to  the  company  before 
allotment,  revoking  his  application :  Held,  he  ought  not  to  be  on  the 
list  of  contributories.  —  QUdhiWs  Case,  718. 

See  Insolvency.    Winding-up  Acts. 

CONVEYANCE.    See  Vendor  and  Purchaser, 

COPYHOLD. 

Where  by  the  custom  of  a  manor  it  was  necessary  for  a  tenant  in  remainder 
of  a  copyhold  to  be  admitted  and  pay  a  fine  on  becoming  entitled  in 
possession,  notwithstanding  the  admission  of  the  tenant  for  life :  Held, 
that  the  same  rule  ought  to  be  applied  to  an  executory  devisee,  although 
no  custom  applicable  to  that  case  was  established.  Qttcere,  whether  a 
new  fine  would  have  been  payable  in  a  manor  in  which  there  was 
no  such  •  custom  as  to  remainder^men,  as  to  which  the  Lords  Jus-  '•  787 
tices  difiered  in  opinion.  It  is  not  according  to  the  course  of 
the  Court  to  refuse  liberty  to  try  a  right  whidi  is  claimed  against  its 
receivers,  unless  it  is  clear  that  there  is  no  foundation  for  the  claim.  — 
'     Randfield  v.  Bandfield,  766. 

CORONER. 

Removal  of  a  coroner  under  28  &  24  Vict,  c  111. —  Inihe  Matter  of  Ward, 
700. 

COSTS. 

Onj  of  several  co-plaintifis  obtained  an  order  giving  the  plaintiffs  leave  to 
amend  their  bill  by  striking  out  his  name  on  his  giving  security  for  the 
costs  up  to  and  including  the  summons.  The  bill  was  accordingly 
amended  and  was  afterwards  dismissed  with  costs  for  want  of  prosecu- 
tion.   Held,  on  the  appeal  of  one  of  the  remaining  plaintiffs  from  both 
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orders,  that  the  defendants  ought  not  to  be  farther  troubled  with  the 
suit,  but  that  the  costs  should  extend  to  the  time  of  the  actual  amend- 
ment as  regarded  the  first-mentioned  plaintiff,  and  that  the  order  should 
be  without  prejudice  to  any  question  between  the  co-plaintiffs.  —  Drake 
▼.  Symea,  491. 

See  Crbditor^s  Deed.    Infant.    Taxation. 

COUNSEL.    See  Practick,  2. 

COVENANT.    See  Injunction.    Lbasb.    Vendor  and  Purchaser,  8. 

CREDITORS'  DEED. 

1.  Under  a  composition  deed,  the  benefits  of  which  were  in  terms  limited  to 
creditors  who  should  come  in  and  accede  to  the  deed  within  a  limited 
time,  certain  creditors,  who  neither  assented  to  nor  dissented  from  the 
deed  during  such  time  were,  under  the  circumstances,  afterwards  ad- 
•  mitted  to  share  in  the  benefit  of  the  composition,  together  with  those 
who  had  acceded  before  the  expiration  of  the  stipulated  time,  although 
the  deed  contained  no  release  or  stipulation  that  the  dividend  was  to  be 
taken  in  full  satisfaction  of  the  debts :  Held  that  satisfaction  ought  to 
be  inferred  as  the  deed  constitutes  a  ceasio  honorunu  —  Whiimore  t. 
Turquandj  107. 
.  2.  The  Court  has  jurisdiction  to  allow,  and  will  in  a  proper  case  allow,  out  of 
a  bankrupt's  estate  the  expenses  of  the  trustees  of  a  creditors'  deed 
incurred  in  executing  the  trusts.  — Ex  parte  TonUinson.  In  re  Boyee, 
745. 

CROSS  REMAINDER.    See  Will,  6. 

CURTESY.    See  Husband  and  Wife,  2. 

CUSTOM.    See  Copyhold. 


*788    ♦DAMAGES. 

1.  The  plaintiff  filed  a  bill  to  restrain  the  defendant  from  injuring  his 
farms  by  copper  smoke,  and  also  brought  an  action  for  damages. 
Before  trial  of  the  action  an  order  was  made  by  consent  in  the  suit  that 
the  defendant  should  purchase  the  plaintiff's  interest  in  the  farms  at 
a  price  to  be  ascertained  and  certified  by  a  surveyor,  and  that  the 
plaintiff  should  be  at  liberty  to  claim  damages  in  the  action  down  to 
the  date  of  the  surveyor's  certificate.  A  dispute  took  place  before  the 
surveyor  whether  the  valuation  ought  to  be  according  to  the  existing 
state  of  the  farms  or  according  to  their  state  before  they  were  injured 
by  the  copper  smoke.  The  parties  being  unable  to  agree,  the  surveyor 
stated  that  he  would  hear  arguments  and  decide  the  question  of  princi- 
ple. The  Vice -Chancellor  then  made  an  order,  declaring  that  the 
valuation  ought  to  be  according  to  the  existing  state  of  the  farms. 
Held,  on  appeal,  that  such  declaration  ought  not  to  have  been  made, 
and  it  was  discharged  without  prejudice  to  any  question.  —  Houghton 
V.  BankaH,  16. 
2.  An  undertaking  given  by  a  plaintiff  upon  obtaining  an  injunction,  to  abide 
bv  any  order  the  Court  may  thereafter  make  as  to  any  damages  that 
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may  be  occasioned  to  tbe  defendants  by  the  injanction,  remains  in  force 
notwithstanding  the  dismissal  of  the  bill. 
An  inquiry  as  to  damages  will  in  such  a  case  be  granted  where  tbe  plaintiff  ^s 
case  fails  by  reason  of  his  having  no  right  to  interfere  with  the  Act 
which  he  seeks  to  restrain,  though  the  defendant  was  a  mere  tres- 
passer. —  Neuiby  v.  Harrison^  287. 

DEBT.    See  Laches. 

DEED   (SETTING  ASIDE).    See  Lachbs. 

DEFENCE  OF  REALM  ACT. 

Where,  pending  an  arbitration  to  settle  the  amount  of  compensation  to  be 
paid  by  the  ordnance  department  under  the  provisions  of  the  defence  of 
the  Realm  Act,  1842,  for  damage  occasioned  by  their  proceedings  under 
that  Act  to  an  ancient  flour  mill  standing  on  a  part  of  settled  estates,  an 
owner  of  a  limited  interest  in  the  estates,  at  his  own  expense,  repaired 
the  damage,  by  the  erection  of  works  and  buildings  of  a  permanent 
character :  Hdd,  that  an  order  might  be  made  in  Chambers,  under  the 
Acts,  for  payment  of  the  sum  awarded  for  compensation  in  part  reim- 
bursement.— Ex  parte  The  Duke  of  Wellington^  18. 

DEMONSTRATIVE  LEGACY.    See  Lbqacy. 

DEMURRER. 

The  plaintiff  entered  into  an  agreement  with  the  principal  defendant  to  sell 
to  him  certain  leasehold  property,  in  consideration  of  a  debt 
*  due  from  the  plaintiff  to  the  defendant,  with  a  stipulation  giving  *  789 
to  the  plaintiff  the  right  of  repurchase  on  payment  of  a  specified 
sum,  with  interest,  on  a  specified  day,  or  so  much  of  the  repurchase 
,  money  as  should  then  be  **  due  and  owing,  after  deducting  the  net  pro- 
ceeds of  all  sales  (if  any)  which  should  be  made  in  the  mean  time, 
including  all  moneys  laid  out  in  repairs  or  improvements."  The  agree- 
ment provided  that  time  should  be  considered  of  the  essence  of  the 
permission  to  repurchase,  and  that  the  same  should  under  no  circum- 
stances be  exercisible  after  the  specified  day,  any  rule  of  equity  to  the 
contrary  notwithstanding.  The  bill,  which  was  filed  one  day  before  the 
expiration  of  the  time  for  repurchase,  alleged  that  the  principal  defend- 
ant had  sold  portions  of  the  property  to  an  amount  more  than  sufficient 
or  very  nearly  sufficient  to  pay  the  amount  of  the  repurchase  money, 
but  had  only  rendered  insufficient  and  unsatisfactory  accounts  of  his 
receipts,  and  refused  to  give  any  others.  The  bill  also  stated  that 
another  defendant  (who  was  the  solicitor  to  the  principal  defendant) 
claimed  to  be  and  was,  under  agreements,  deeds,  and  assurances,  the 
particulars  whereof  were  unknown  to  the  plaintiff,  interested  in  the 
premises  comprised  in  the  agreement,  and  that  this  defendant  alleged 
that  he  was,  in  fact,  a  necessary  party  to  the  suit.  The  prayer  was  for 
an  account  of  the  moneys  received  by  the  principal  defendant  on  account 
of  the  sales,  and  of  what  was  due  to  him  in  respect  thereof,  and  that  he 
might  account  for  and  set  off  against  his  debt  the  sums  received  by 
him,  and  that  the  plaintiff,  who  offered  to  pay  the  balance  (if  any), 
might  be  at  liberty  to  repurchase,  notwithstanding  the  expiration  of  the 
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time.    On  appeal  from  an  order  overruling  the  demurrer  of  the  princi- 
pal defendant,  and  allowing  that  of  the  other :  Edd,  — 

1.  That  a  sufficient  case  was  alleged  for  some  relief  against  the  principal 

defendant. 

2.  That  there  was  a  sufficient  allegation  of  interest  in  the  other  defendant, 

and  that  consequently  neither  demurrer  was  sustainable.  — Fansford  t. 
Banket/,  644. 

See  Dismissal.    Interfleadbr.    Plea. 

DEPOSIT.    See  Mortgage.    Railway  CoMPAinr. 

DESERTION.    See  Husband  and  Wife. 

DETAINER.    See  Bankrupt. 

DEVISE.     See  Laches. 

DISCHARGE.    See  Insolvency. 

•790    ♦  DISMISSAL. 

A.,  tenant  in  tail  in  remainder,  mortgaged  the  estate  by  demise  to  B. 
for  ninety-nine  years  if  A.  should  so  long  live.  A.  next  by  deed  not 
enrolled,  conveyed  to  X.  and  Y.,  their  heirs  and  assigns,  by  way  of 
security.  Sometime  aflerwards,  in  1849,  A.,  with  the  consent  of  the 
protector,  disentailed  the  estate,  and  as  part  of  the  same  transaction 
and  for  valuable  consideration,  the  estate  was  by  a  separate  deed  set- 
tled (subject  to  the  prior  life-estate)  to  the  use  of  A.  for  life,  remainder 
to  G.  W.  in  fee,  G.  W.  covenanting  to  pay  B.'s  mortgage.  A.  next, 
suppressing  all  the  above  transactions  except  the  security  to  X.  and 
Y.,  borrowed  money  from  C,  who  paid  off  X.  and  Y.,  and  the  estate 
was  conveyed  to  him  by  A.,  X.,  and  Y.  by  way  of  security,  the  deed 
being  enrolled  as  a  disentailing  assurance.  G.  W.  afterwards,  without 
notice  of  C.^s  security,  bought  A.^s  life-estate,  and  took  a  transfer  of 
B/s  security  to  a  trustee  for  himself.  C.  filed  a  bill  against  G.  W., 
alleging  that  the  deed  of  1849  had  the  effect  of  enlarging  the  estate  of 
X.  and  Y.  into  an  absolute  fee,  which  was  now  vested  in  G.,  and  that 
the  settlement  of  1849,  so  far  as  it  was  for  the  benefit  of  G.  W.,  was 
voluntary  and  void  as  against  C,  and  that  B.^s  security  was  meiged, 
and  C.  the  first  incumbrancer;  and  by  his  bill  C.  offered  to  redeem  if 
the  Court  should  hold  B.^s  security  still  subsisting  and  prior  to  his. 
This  bill  was  dismissed  at  the  hearing,  A.  being  still  living.  After  the 
death  of  A.,  G.  W.  filed  his  bill  for  an  injunction  to  restrain  C.  from 
bringing  ejectment,  on  the  ground  that  the  order  of  dismissal  had  de- 
termined the  right  of  G.  W.  to  the  estate.  Edd,  that  such  bill  could 
not  be  sustained,  for  that  the  order  of  dismissal  in  the  former  suit 
could  only  have  proceeded  on  the  ground  that  there  was  no  equity  to 
deprive  G.  W.  of  the  benefit  of  the  term  of  ninety-nine  years  deter- 
minable on  the.  death  of  A.,  which  was  vested  in  his  trustee,  and  did  not 
decide  who  was  the  rightful  owner  of  the  estate. — Waine  v.  Crocker^  421. 
See  Damages,  2. 

DIVIDEND.    See  Refunding. 

DOCUMENTS. 

An  order  having  been  made  for  producUon  of  books  of  account  relating  to 
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the  traffic  of  a  railway  company,  with  the  usual  liberty  for  the  plaintiff, 
**  his  solicitors  and  agents,^*  to  inspect,  peruse,  and  take  copies,  the 
plaintiff  *s  solicitor  went  to  inspect  them,  accompanied  by  a  professional 
accountant,  who  was  the  auditor  of  a  neighbouring  railway  company. 
Hdd,  that  the  connection  of  the  accountant  with  the  other  company 
made  him  an  improper  person  to  inspect  the  books,  and  that  the  plain- 
tiff ought  not  to  have  introduced  him. 
♦  Whether  the  accountant  was  an  agent  within  the  meaning  of  the  ♦  791 
order,  quc^e.  —  Draper  v.  The  Manchester^  Sheffield,  and  Lin- 
colnahire  Railway  Company,  23. 

See  SouciTOB. 

DOUBLE  PROOF.    See  Refunding. 

DOUBTFUL  TITLE.    See  Vendor  and  Purchaser. 

EAST  INDIA  STOCK.    See  Invbstmemt. 

ELECTION.    See  Marshalling. 

EQUITABLE  MORTGAGE.    See  Mortgage. 

EQUITY.    See  Account. 

EQUITY  TO  A  SETTLEMENT.    See  Husband  and  Wife. 

EVIDENCE. 

A  purchase  by  a  solicitor  from  a  client  having  been  set  aside  on  the  ground 
that  the  sufficiency  of  the  consideration  was  not  established,  an 
inquiry  was  directed  with  a  view  to  ascertain  whether  the  purchase- 
money  was  paid.  No  evidence  was  adduced  on  the  inquiry  to  prove 
the  payment,  except  the  acknowledgment  in  the  body  of  the  deed  and 
the  usual  indorsed  receipt.  It  appeared  that  no  further  evidence  could 
be  had,  and  that  there  was  no  reason  to  suppose  that  any  evidence  had 
been  destroyed.  Held,  that  the  acknowledgment  and  receipt  were  not 
sufficient  evidence  as  against  parties  claiming  under  the  client,  and 
that  the  purchase-money  must  be  considered  not  to  have  been  paid. 
The  client  devised  all  his  real  estates  in  such  manner  that  the  plaintiff 
was  entitled  in  tail  in  remainder  expectant  on  a  life-estate.  X^e 
plaintiff  by  his  bill,  which  impeached  the  purchase  by  the  solicitor, 
offered  to  confirm  certain  sales  of  minerals  which  had  been  made  by 
the  solicitor  af^er  the  death  of  the  client.  Hdd,  that  the  plaintiff, 
having  adopted  the  sales  of  the  minerals,  could  not  claim  to  be  entitled 
ill  profsenti  to  the  moneys  arising  from  them  on  the  ground  that  the 
working  mines  was  an  act  of  waste,  but  was  entitled  to  them  only  after 
the  death  of  the  tenant  for  life.  —  Oresley  v.  Moualey,  433. 
Sde  Stamp. 

EXAMINATION.    See  Bankrupt. 

EXECUTION.    See  Bankrupt. 

EXECUTORS. 

A  testator,  after  directing  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  legacies,  bequeathed  some  legacies  to  charities,  and  gave 
to  three  persons  legacies  of  nineteen  guineas  each,  and  appointed 
them  executors.    He  then  bequeathed  **  the  whole  of  his  *  estate    *  792 
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and  effects  whatsoever  and  wheresoever  absolutely'^  to  the  same 
three  persons  by  name,  their  executors  and  administrators,  **  charged 
nevertheless,  and  he  thereby  charged  ^  certain  parts  thereof  with  cer- 
tain payments,  which  did  not  nearly  exhaust  the  estate ;  and  he  declared 
that  all  costs,  charges,  and  expenses  which  his  executors  or  any  of  them 
should  incur  might  be  retained  by  them  out  of  any  moneys  which  might 
come  to  their  hands  from  any  part  of  his  estate.  The  testator  died  in 
1837. 
Hddf  by  the  Lord  Justice  Tubner,  affirming  the  decision  of  the  Master  of 
the  Rolls,  dissentiente  the  Lord  Justice  Knight  Bjiuce,  that  the  exec- 
utors took  the  residue,  not  beneficially  but  as  trustees,  and  that  it 
belonged  to  the  next  of  kin. 
Per  the  Lord  Justice  Tubnbr,  whether  the  Statute  11  Geo.  4  &  1  Will.  4, 
c.  40,  did  not  prevent  the  executors  from  taking  beneficially,  qtuere. — 
Saltmarsh  v.  Barrett,  279. 

See  Laches.    Vendor  and  Purchaser.    Wnx,  9. 

EXECUTORY  DEVISE.    See  Copyhold. 

EXONERATION.    See  Mortgage,  2. 

EXPENSES.    See  Vendor  and  Purchaser. 


FACTOR.    See  Marshalung. 

FEME  COVERT.    See  Husband  and  Wife.    X-unacy,  1. 

FINE.    See  Copyhold. 

FINES  AND  RECOVERIES  ACT.    See  Trust. 

FIXTURES. 

A  mortgage  of  a  silk  mill,  with  the  steam-engines,  boilers,  steam-pipes,  main 
shafting,  mill  gearing,  millwright^s  work,  and  all  other  machinery  what- 
soever, being,  or  which  should  thereafter  be,  on  the  lands  described  in 
the  mortgage.    Held,  as  against  a  second  mortgagee,  not  to  be  confined 
to  machinery  necessary  for  giving  power  to  the  mill  as  being  ^usdem 
'    generis  with  the  specified  particulars,  but  to  extend  to  silk-spinning 
machines,  resting  by  their  weight  only  on  the  ground,  but  attached 
by  movable  bolts  to  iron  rods  fixed  to  mill  beams  overhead.  —  Haley  v. 
HammersUy,  587. 
FOREIGN  LAW.    See  Jurisdiction. 
FOREIGN  SOVEREIGN.    See  Injunction. 

FRAUD.    See  Evidence.    Laches. 
♦  793    ♦  FRAUDS,   STATUTE  OF.    See  Husband  and  Wife. 

FURTHER  CONSIDERATION.    See  Vendor  and  Purchaser. 

GUARDIAN.    See  Lunacy,  1. 

HOTCHPOT.    See  Legacy. 
HUSBAND  AND  WIFE. 

1.  A  married  woman  being  equitable  tenant  in  tail  in  remainder  of  an  undi- 
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vided  share  in  lands  to  be  purchased  with  a  sum  of  trust  money,  she 
and  her  husband  joined  in  mortgaging  her  interest.  The  fund  was 
misappropriated.  Proceedings  having  been  taken  for  its  recovery, 
the  husband  and  wife  succeeded  in  obtaining  the  restitution  of  her 
share  of  the  fund,  which  was  brought  into  Court,  with  arrears  of 
interest  since  the  time  when  her  estate  came  into  possession.  The 
mortgagee  clid  not  concur  in  any  steps  to  recover  this  share.  The  hus- 
band, when  the  mortgage  was  made,  was  maintaining  his  wife,  but 
had  become  a  bankrupt  before  her  interest  came  into  possession,  and 
was  uncertificated. 

Hdd  by  the  Lord  Justice  Turner,  the  Lord  Justice  Knioht  Brucb  doubt- 
ing, that  the  wife  had  no  equity  to  a  settlement  out  of  the  capital,  nor, 
as  against  the  mortgagee,  out  of  the  future  income  of  the  fund. 

But  hdd,  that  the  mortgagee  had  no  claim  to  the  arrears  of  income  of  the 
mortgaged  property,  which  he  had  taken  no  steps  to  recover,  and  that  the 
assignees  of  the  husband  could  only  take  subject  to  the  wife^s  equity 
to  a  settlement,  and  that  the  whole  arrears  ought  to  be  settled.  —  lAfe 
Association  of  Scotlcmd  v.  Siddcd,     Cooper  v.  Cheene,  271. 

2.  A  married  woman  living  apart  from  her  husband,  and  having  separate 
estate,  carried  on  trade.  After  the  death  of  her  husband,  tradesmen 
who  had  supplied  her  with  goods  in  her  trade  filed  a  bill  against  her 
and  her  trustees  for  an  account  of  her  separate  estate,  and  payment 
out  of  it  of  their  demands  for  the  price  of  the  goods.  Pending  the 
suit,  she  mortgaged  the  property  which  had  been  her  separate  estate 
for  valuable  consideration,  to  an  extent  exceeding  its  value. 

Hdd,  by  the  Lord  Justice  Knioht  Bruce,  that  the  dealings  with  the  trades- 
men were  not  such  as  to  give  them  any  remedy  against  the  property 
which  had  been  the  separate  estate,  and  by  Lord  Justice  Turner,  that 
there  would  have  been  a  remedy,  but  that  the  mortgage  had  taken  it 
away. 

Semble,  per  Lord  Justice  Turner,  — 

That  the  separate  estates  of  married  women  are  bound  by  their 

*  debts,  obligations,  and  engagements,  contracted  with  reference    *  794 
to  and  upon  faith  or  credit  of  those  estates. 

That  whether  they  were  so  contracted  is  to  be  judged  of  by  all  the  circum- 
stances of  the  case. 

That  when  a  married  woman  having  separate  estate,  and  living  apart  from 
her  husband,  contracts  debts,  thb  Court  will  impute  to  her  the  intention 
of  dealing  with  her  separate  estate.  —  Johnson  v.  OaUagheVj  494. 

8.  A  person  who  advanced  to  a  deserted  wife  money  to  enable  her  to  supply 
herself  with  necessaries,  has  no  demand,  enforceable  at  law,  against  the 
husband  for  the  advances,  but  has  a  remedy  in  equity  against  him  for 
so  much  of  the  money  as  is  actually  applied  by  the  wife  in  paying 
for  necessaries.  Hdd,  accordingly,  lirhere  a  plaintiff  who  had  deserted 
his  wife  filed  his  bill  'to  enforce  a  judgment  against  real  estate  of  the 
defendant,  that  the  defendant  was  entitled  to  set  off  the  amount  of  sums 
which  before  and  afler  the  judgment  had  been  advanced  by  the  defend- 
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ant  to  the  wife  for  the  purpose  of  providing  her  with  neoessaries,  and 
had  been  applied  by  her  for  that  purpose. 

May  V.  Skey^  16  Sim.  688,  overruled.  — Jenner  v.  Morris^  46. 

4.  When  the  Court  is  called  upon  to  establish  or  act  upon  a  trust  of  lands,  it 
must  not  only  be  manifested  and  proved  by  writing  signed  by  the 
person  by  law  enabled  to  declare  the  trust  that  there  is  a  trust,  but 
it  must  also  be  manifested  and  proved  by  writing  signed  as  above  what 
the  trust  is. 

Where  an  equitable  estate  in  fee  descended  on  a  married  woman,  ih&  Court, 
by  virtue  of  her  equity  to  a  settlement,  settled  the  estate  on  her  during 
her  life,  but  held  that  the  possible  estate  by  curt«sy  of  her  husband 
could  not  be  interfered  with. 

A  settlement  of  the  personal  estate  of  an  intestate  directed  in  fiivour  of  a 
married  woman,  who  was  his  sole  next  of  kin,  though  her  husband, 
being  his  administrator,  could  obtain  possession  of  it  at  law.  —  Smiih 
V.  Matihewa^  In  re  Matthews  SeUUmenty  139. 
See  LuNACT. 


IMPLICATION.    See  Wnx,  6. 

INCOME.    See  Lboact. 

INDIA.    See  iNSOLVlBNcr. 

INFANT. 

Although  the  Court  will  not  allow  an  infantas  suit  to  proceed  which  is  not  for 
the  infantas  benefit,  it  ought  not,  in  making  a  decree  for  accounts  in 
such  a  suit,  to  direct  an  inquiry  whether  any  benefit  has  accrued  to  the 

*  796  infant  from  the  *  suit,  so  as  to  make  the  answer  to  that  inquiry  depend 
on  the  result  of  the  accounts. 
Where  an  administration  suit  had  been  instituted  by  an  infant,  on  which 
accounts  had  been  directed  and  property  secured,  but  the  suit  appeared 
not  to  have  been  instituted  with  the  view  of  benefiting  the  infant,  the 
Court  gave  the  next  friend  no  costs  up  to  the  decree.  —  Clciyton  v. 
Clarke,  682. 

INJUNCTION. 

!•  The  defendant  Kossuth,  a  Hungarian  refugee,  caused  to  be  manufactured 
in  England  a  large  quantity  of  notes,  which,  though  not  made  in  imita- 
tion of  any  notes  circulating  in  Hungary,  purported  to  be  receivable  as 
money  in  every  Hungarian  state  and  public  pay  oflice,  and  to  be  guar- 
anteed by  the  state  of  Hungary.  The  plaintiff,  as  King  of  Hungary, 
sued  to  have  these  notes  delivered  up  and  to  restrain  the  manufacture 
of  any  such,  alleging  that  the  issue  of  such  notes  would  injure  the  rights 
of  the  plaintiff  by  promoting  revolution  and  disorder,  would  injure  the 
state  by  the  introduction  of  a  spurious  circulation,  and  would  thereby 
also  injure  the  plaintiff  *8  subjects. 
Hdd,  that,  although  the  Court  has  not  any  jurisdiction  to  restrain  the  com- 
mission of  acts  which  only  violate  the  political  privileges  of  a  foreign 
sovereign,  the  numufacture  of  these  notes  ought  to  be  restrained. 
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Ter  the  Lord  Chancellor :  A  foreign  sovereign  may  sue  in  this  country  for 
a  wrong  done  to  him  by  an  English  subject,  unauthorized  by  the  English 
government,  in  respect  of  property  belonging  to  that  foreign  sovereign, 
either  in  his  individual  or  his  corporate  capacity,  or  to  his  subjects,  and 
the  circulation  of  spurious  notes  purporting  to  be  guaranteed  by  the 
nation,  is  such  a  wrong. 
Per  the  Lord  Justice  Turnxr  :  The  plaintiff,  as  representing  his  subjects, 
was  entitled  to  relief  on  account  of  the  pecuniary  injury  which  a  spurious 
circulation  would  inflict  on  them ;  but  gtMere,  whether  he  would  have 
been  entitled  to  relief  on  the  ground  of  the  loss  arising  to  the  state 
from  such  spurious  circulation  —  the  issue  of  such  notes  being,  so  far 
as  such  loss  only  was  concerned,  a  mere  invasion  of  the  prerogative  of 
a  foreign  sovereign  and  the  political  rights  of  his  subjects.  —  Tht 
Emperor  of  Austria  v.  Day  and  Kossuth^  217. 
2.  A  lease  of  a  farm  contained  a  covenant  on  the  part  of  the  lessee  against 
alienation  or  parting  with  possession  without  the  lessor's  assent,  and  a 
condition  for  re-entry  in  that  event,  whether  occurring  by  act  of  the 
lessee,  or  by  operation  of  law.  The  lessee  became  bankrupt  On  a  bill 
filed  by  the  lessor,  alleging  that  the  assignees  had  elected  to  take  the 
lease,  and  were  about  to  assign  it  and  to  part  with  the  possession 
without  the  lessor's  *  assent,  that  the  fium  was  within  a  short  dis-  *  796 
tance  of  the  lessor's  residence,  and  that  it  would  cause  personal 
annoyance  to  the  lessor  if  the  farm  were  assigned  to  a  person  not 
approved  by  him :  Hdd^  that  a  sufficient  case  of  mischief  was  not  made 
out  to  support  an  interlocutory  injunction.  —  Dyke  v.  Taylor^  467. 

See   Account.     Chubch  Building   Acts.     Damaqibs,    1,   2.    Dismissal. 
Lba3b.    Railway  Acts. 

INSOLVENCY. 

An  order  was  made  in  1849  for  winding  up  an  abortive  association  for 
obtaining  a  railway  Act.  P.,  one  of  the  shareholders  who  had  not  been 
put  upon  the  list  of  contributories,  obtained  in  India,  in  1853,  a  dis- 
charge under  the  Indian  Insolvent  Act,  11  db  12  Vict.  c.  21.  In  his 
schedule,  filed  in  pursuance  of  that  Act,  he  did  not  refer  to  his  liability 
under  the  winding-up  order,  nor  in  any  way  refer  to  the  railway  scheme. 
In  1868,  having  returned  to  England,  he  was  put  on  the  list  of  contrib- 
utories. 
Hdd^  by  the  Lord  Chancellor  and  the  Lord  Justice  Turner,  the  Lord  Justice 
E^iOHT  Brucb  doubting,  that  the  omission  in  the  schedule  did  not  pre- 
vent the  discharge  from  having  the  same  effect  as  a  bankruptcy  certificate 
in  England. 
Edd^  alao,  that  where  a  company  has  come  to  an  end  before  the  bankruptcy 
of  a  shareholder,  the  certificate  discharges  him  from  all  liability  to  con- 
tribute to  debts,  and  also  from  all  liability  to  contribute  to  the  expenses 
of  winding-up,  and  that  he  ought  not  to  be  put  on  the  list  of  contribu- 
tories.— Inrt  Waihoixk  ctnd  Worcester  Railway  Company,  Parbury^s 
Caee,  80. 

mSFECTION.    See  Docuicbnts. 
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INSPECTORSHIP.    See  Statute  of  Limitations. 

INTERESSE  SUO.    See  Copyhold. 

INTERPLEADER. 

A  bill  of  interpleader  filed  at  the  record  and  writ  clerks'  office  together  with 
an  affidavit  of  no  collusion :  Bdd  not  demurrable  on  the  ground  that 
the  affidavit  was  not  actually  annexed  by  sealing,  tying,  or  other  mechani- 
cal means  to  the  bill.  —  Shepherd  v.  Jones,  56. 

INVESTMENT. 

The  Court  will  not,  in  the  absence  of  special  circumstances  making  the  increase 
of  the  income  of  a  tenant  for  life  beneficial  to  those  entitled  in  remainder, 
authorize  the  transfer  of  a  fund  from  consols  into  another  investment 
authorized  by  23  &  24  Yict.^  c.  38,  and  producing  a  larger  income, 

^  797  *  where  such  transfer  is  likely  to  cause  a  loss  to  those  entitled  in  re- 
mainder. 
Where  therefore  the  tenant  for  life  of  a  fund  in  Court  petitioned  to  have 
it  transferred  from  consols  into  East  India  stock,  being  a  redeem- 
able stock,  the  market  price  of  which  was  at  the  time  considerably 
above  par,  and  no  special  circumstances  were  alleged  to  show  that  the 
consequent  increase  of  the  petitioner's  income  would  be  beneficial  to 
her  children,  who  were  entitled  in  remainder :  Held,  that  such  change 
of  investment  oughi  not  to  be  ordered.  —  Cochbum  v.  Pee/,  170. 


JOINT-STOCK  COMPANY.     See  CHABfBKRa.     Insolvency.     Winding- 
up  Acts. 
JUDGE.    See  Chambers. 
JOINT  AND   SEPARATE.    See  Partnership. 
JUDGMENT. 

The  priority  as  against  lands  in  Middlesex  of  a  judgment  registered  in  the 
Middlesex  registry  over  a  judgment  which,  though  earlier  in  date,  is 
later  in  order  of  registration  on  the  Middlesex  registry,  is  not  lost  by 
reason  of  the  judgment  creditor's  having  notice  of  such  earlier  judg- 
ment at  the  time  when  his  judgment  is  entered  up.  —  Benham  v.  KeoM, 
318. 
JURISDICTION. 

Although  a  purchaser  to  whom  land  out  of  the  jurisdiction  of  the  Court  has 
been  agreed  to  be  sold  by  a  person  within  the  jurisdiction,  may  sue  him 
for  a  specific  performance  of  the  agi'eement,  or  may  possibly  enforce  a 
lien  for  money  paid  by  the  plaintiff  on  account  of  the  price,  he  cannot 
sue  here  a  third  person  to  whom  the  vendor  has  afterwards  sold  the  prop- 
erty, although  such  third  person  had  notice  of  the  former  contract,  there 
being  no  privity  of  contract  between  Uie  two  purchasers. 
Nor  will  the  Court  interfere  if  the  matter  is  the  subject  of  litigation  in  a 
foreign  Court  which  has  means  of  deciding  upon  and  enforcing  the 
rights  of  the  parties.  —  Noma  v.  Charnbres,  Chambrei  v.  Narrii, 
583. 

See  Account.    Injunction,  1.    Lunacy,  3. 
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LACHES. 

1.  A  testatrix  gave  a  share  in  her  residuary  estate  in  trust  for  her  daughter 

for  life,  with  remainder  to  the  daughter's  children,  and  if  none  attained 
twenty-one  (which  happened),  as  she  should  appoint  generally.' 
In  1821,  the  daughter,  without  any  legal  advice  except  *  that  of  *  798 
the  acting  trustee,  who  was  a  solicitor,  and  was  under  the  will 
interested  in  the  residuary  estate,  appointed  that  certain  debts  due  from 
her  husband  to  the  testatrix^hould  be  accepted  as  part  of  the  daughter's 
share.  Her  husband  became  soon  afterwards  bankrupt,  and  died  in 
1853,  and  she  died  in  1858,  having,  in  settlements  of  accounts  with  the 
trustees,  from  time  to  time  proceeded  on  the  footing  of  the  deed : 
Held^  that  a  bill  filed  by  her  representatives  in  1859,  to  set  aside  the 
deed,  on  the  ground  of  the  appointment  being  a  dealing  between  trustee 
and  cestui  que  ti-uat  to  the  advantage  of  the  former  and  prejudice  of  the 
latter,  under  undue  influence  and  Without  independent  advice,  was  too 
late.  —  Skottowe  v.  WiUiams.     WUliams  v.  Skottowe,  586. 

2.  A  testator  had  mortgaged  a  leasehold  brewery,  and  covenanted  to  pay  the 

mortgage  debt.  By  his  will  he  bequeathed  legacies  and  an  annuity,  and 
mad'e  a  residuary  devise  and  bequest.  His  son,  to  whom  he  bequeathed 
the  equity  of  redemption  in  the  brewery,  carried  on  the  business,  and 
kept  down  the  interest  on  the  mortgage  for  thirteen  years,  and  then  (in 
1856)  became  bankrupt.  In  the  mean  time  the  estate  of  the  mortgagor 
had  been  administered  by  the  executors,  and  the  legacies  paid  and 
annuity  kept  down.  In  1857,  the  mortgagee's  representatives  instituted 
a  suit  for  the  administration  of  the  testator's  estate,  and  payment  of  the 
balance  of  the  mortgage  debt  (if  any)  which  the  proceeds  of  the  mort- 
gaged premises  might  be  insufficient  to  satisfy.  The  mortgaged  prem- 
ises, having  become  depreciated,  were  sold  for  less  than  the  debt,  and 
the  balance  was  certified  to  be  due  from  the  executors,  and  was  ordered 
to  be  paid  by  them,  but  they  were  unable  to  pay  it,  whereupon,  in  1860, 
the  mortgagee's  representatives  filed  a  bill  to  have  the  mortgagor's 
residuary  real  estate  applied  in  payment  of  his  debts,  so  far  as  it  would 
extend,  and  to  compel  the  legatees  and  annuitant  to  refund.  The  resid- 
uary devisees  had  mortgaged  their  *'  portions,  shares,  and  interests  as 
residuary  legatees  and  executors  of  and  in  the  moneys  to  arise  from  the 
sale  of"  the  testator's  residuary  real  and  personal  estates :  Held  — 

1.  That  the  lapse  of  time  and  intervening  circumstances  were  a  sufficient 

answer  to  the  suit,  so  far  as  it  sought  to  call  on  the  legatees  and  mort- 
gagees to  refund. 

2.  That  the  mortgage  made  by  the  residuary  devisees  was  subject  to  the  pay- 

ment of  the  testator's  debts.  —  Ridgway  v.  Newsiead,  474. 
LANDLORD  AND  TENANT.    See  Injunction.    Leasb. 
LAST  EXAMINATION.    See  Bankrupt. 

♦LEASE.  ^799 

Coal  and  iron  works  were  demised,  together  with  lands  and  mines 

under  other  lands  not  included  in  the  demise,  with  liberty  to  the  lessees 
to  make  and  ''  use  roads  and  ways  "  over  any  of  the  lands,  and  to  do 
VOL.  m.  40  [  625  ] 
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all  such  other  acts  upon  the  lands  as  should  be  necessary  for  the  par- 
poses  of  the  works,  and  the  lessees  covenanted  to  uphold  and  keep  in 
good  repair  the  furnaces  and  other  works,  houses,  and  other  buildings 
then  standing  and  which  during  the  term  should  be  erected  and  built 
on  the  demised  land  and  all  other  the  demised  premises,  and  at  the 
expiration  of  the  term  to  deliver  up  the  property  and  '*  all  ways  and 
roads  in,  upon,  or  under  the  same  lands  "  in  such  good  order  that  the 
works  might  be  continued  by  the  lessor.  Held,  that  this  covenant  did 
not  extend  to  trams  fastened  to  sleepers  not  affixed  to  the  freehold, 
which  the  tenant  had  placed  upon  roads  for  the  purpose  of  using  them 
as  tramways,  and  that  the  landlord  therefore  was  not  entitled  to  an 
injunction  to  restrain  the  tenant  from  disposing  of  them  during  the 
term.  —  Duke  of  Beaufort  v.  Bates^  881. 

See  Injunction.     Partnership.    Sbttled  Estates  Act.     Vendor  axv 

Purchaser. 

LEGACY. 

1.  A  bequest  of  the  sum  of  2000Z.  Long  Annuities  standing  in  the  name  of 

the  testatrix,  who  had  only  8002.  of  that  stock,  held  to  be  specific  and 
not  demonstrative,  and  to  fail  as  to  the  deficiency.  —  Gordon  v.  Duff, 
In  re  Ward,  662. 

2.  A  person  who  was  a  shareholder  in  and  manager  of  a  company,  bequeathed 

some  of  his  shares  specifically  to  several  persons  absolutely,  and  gave 
the  residue  of  his  property  to  tenants  for  life,  with  remainders  over. 
After  bis  death  it  was  discovered  that  large  sums  were  due  from  him  as 
manager  to  the  company,  and- a  compromise  was  entered  into  with  the 
sanction  of  the  Court,  by  which  his  estate  was  to  pay  the  company 
220,0002.,  a  considerable  part  of  which  was  attributable  to  interest 
accrued  during  the  testator^s  life  on  the  sums  due  from  him.  Immedi- 
ately afler  the  payment  the  company  disposed  of  this  sum  by  declaring 
a  bonus  on  its  shares. 

Held,  that  the  whole  of  the  bonus  on  the  shares  specifically  bequeathed  be- 
longed to  the  specific  legatees. 

Held,  also,  that,  as  between  the  tenants  for  life  and  remainder-men,  the  whole 
of  the  bonus  on  those  shares  which  formed  part  of  the  residue  belonged 
to  the  tenants  for  life  as  income. 

Figures  used  by  a  testator  in  a  hotch-pot  clause,  held  to  be  merely  used 
for  the  sake  of  giving  an  example  to  explain  what  the  testator  under- 
stood by  hotch-pot.  —  Maclaren  v.  Stainton,  202. 
See  Laches.    Will. 

♦  800    •  LEGAL  ESTATE.    See  Vendor  and  Purchaser,  3. 

LETTERS-PATENT.    See  Patent. 
LEVEL.    See  Railway. 
LIEN.    See  Marshalling. 

LIMITATIONS.    See  Stamp.    Statute  op  Limitations. 
LORD.    See  Copyhold. 
LUNACY. 

1.  The  wife  of  a  lunatic  was  the  sole  surviving  trustee  of  a  sum  of  stock. 
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An  order  was  made,  appointing  new  trustees  in  the  place  of  the  mar- 
ried woman  and  the  deceased  trustees,  and  vesting  in  the  new  trustees 
the  right  to  transfer  the  stock.  —  In  re  TJiomas  Wood,  In  the  Matter  of 
the  Trusts  of  the  WiU  of  George  Story,  126. 

Where  a  defendant  is  of  unsound  mind,  not  found  so  by  inquisition,  and 
the  plaintiff  applies  for  the  appointment  of  a  guardian  ad  litem,  the 
practice  is  to  appoint  the  solicitor  to  the  suitors^  fund;  but  if  the 
application  be  made  by  the  family  of  the  defendant,  this  practice  does 
not  prevail,  and  any  suitable  person  may  be  appointed.  —  Charlton  v. 
West,  156. 

There  is  no  jurisdiction  in  lunacy  to  confirm  a  report  made  after  the 
lunatic^s  death  approving  of  an  arrangement  entered  into  by  the  com- 
mittee in  his  lifetime.  Whether,  if  the  report  had  been  made  in  the 
lunatic's  lifetime,  it  could  have  been  confirmed  afler  his  death,  qucere. 
In  the  Matter  of  Way,  176. 

See  MoRTQAQB,  2. 


MACHINERY.    See  Fixtures. 

MANOR.    See  Copyhold. 

MARRIED  WOMAN.    See  Husband  and  Wife.    Lunacy,  1. 

MARSHALLING. 

The  plaintiffs,  who  were  cotton-spinners,  employed  a  commission  agent  to 
sell  their  goods,  and  the  course  of  business  was  for  the  agent  to 
obtain  the  assent  of  the  plaintiffs  to  each  sale.  The  agent  transmitted 
to  the  plaintiffs  the  particulars  of  certain  sales  which  he  represented  as 
having  been  made  to  specified  purchasers,  and  afterwards  rendered 
accounts  debiting  himself  with  the  purchase-moneys,  but  not  paying 
the  balance.  He  ailerwards  made  an  arrangement  with  his  credi- 
tors, when  it  appeared  that  his  representations  as  to  his  disposal 
of  the  goods  were  untrue,  and  that  he  had  in  fact  consigned  the 
goods  for  sale  as  and  with  goods  of  his  own  to  factors  in  In- 
dia, and  that  the  account  *  had  been  settled  between  him  and  the  *  801 
factors  on  the  footing  of  debiting  each  cargo  only  with  the  ad- 
vances and  charges  made  in  respect  of  that  cargo,  but  that  on  the 
whole  account  there  was  a  balance  coming  from  the  factor :  Held,  — 

1.  That  the  plaintiffs  were  entitled  to  have  the  proceeds  marshalled,  and 

the  advances  and  charges  thrown  entirely  on  the  agenf  s  own  goods. 

2.  That  this  right  was  not  excluded  by  the  settlement  of  accounts  between 

the  plaintiffs  and  the  agent,  or  by  the  former  having  had  upon  the 
agent's  books  the  means  of  discovering  the  fraud  before  a  meeting 
took  place  of  his  creditors,  at  which  the  plaintiffs  attended,  and  at 
which  a  deed  of  arrangement  was  agreed  to,  but  at  which  neither  the 
fraud,  nor  the  claim  founded  on  it,  was  brought  forward.  "Means  of 
knowledge  "  to  affect  a  person  with  constructive  notice  must  be  such  as 
a  prudent  man  might  be  expected  to  avail  himself  of. 
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3.  That  the  right  was  not  excluded  by  the  ipode  in  which  the  factors  had 

rendered  their  accounts  to  the  agent,  or  by  their  not  having  them- 
selves set  up  any  claim  to  marshal  the  proceeds  of  the  consignments. 

4.  That  the  enforcement  of  this  right  did  not  preclude  the  plaintiffs  from 

proving  under  the  deed  of  arrangement  for  the  deficiency.  —  Broad- 

bent  V.  Barlow,  blO. 
METROPOLIS  MANAGEMENT  ACTS.    See  Church  Bt7iu>iNO  Acts. 
MIDDLESEX.    See  Judgmenti 
MINES.     See  Evidbncb. 
MISTAKE.    See  Rectipicatiok.  ^ 

MORTGAGE. 

1.  On  a  suit  instituted  by  the  assignees  of  a  bankrupt  mortgagor  for  pay- 

ment  of  the  surplus  of  the  proceeds  of  the  mortgaged  property  which 
had  been  sold  by  transferees  of  the  mortgage :  Hdd,  that  the  trans- 
ferees were  entitled  to  tack  a  debt  insufficiently  secured  by  a  previous 
mortgage,  of  other  property  made  to  them  directly,  although  they  took 
the  transfer  after  and  without  notice  of  the  bankruptcy.  —  Sdhy  v. 
Pomfret,  695. 

2.  Real  estate,  subject  to  a  mortgage,  descended  upon  a  lunatic.    By  an 

order  made  in  the  lunacy,  the  mortgage  was  paid  off  out  of  the  Inna- 
tic^s  personal  estate,  without  prejudice  to  the  question  how  it  should 
ultimately  be  borne.  The  lunatic  afterwards  died  intestate.  Hdd^ 
that  the  amount  ought  to  be  raised  out  of  the  real  estate  and  paid  to 
the  administratrix  as  personalty.  —  In  the  Matter  of  Lteming,  48. 
See  Lachss.    Fixtures.    Ship. 


♦  802  ♦  NECESSARIES.    See  Hu8BAin>  and  Wipe. 

NEPHEWS.    See  Will,  6. 
NEXT  FRIEND.    See  Infant. 
NEXT  OF  KIN.     See  Wnx,  2. 
NOTICE.    See  Judgment.    Marshalling.    Vendor  and  Purchaser. 


OFFICIAL  MANAGER.    See  Chambers. 
OPTION.    See  Demurrer. 


PAROL.    See  Husband  and  Wife. 

PARTIES. 

To  a  bill  seeking  a  declaration  that  a  purchaser  by  a  solicitor  for  an  annuity 
charged  on  his  client^s  estate  was  made  with  the  client^s  money,  or 
that  the  client  was  entitled  to  the  benefit  of  the  purchase  and  for  con- 
sequential relief,  registered  judgment  creditors  of  the  client  were  held 
on  a  plea  not  to  be  necessary  parties,  although  part  of  the  relief  sought 
by  the  bill  could  not  be  obtained  in  their  absence.  —  Fcrd  ▼.  Tmncadt 
697. 
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PARTNERSHIP.  ' 

1.  There  is  no  rule  that  where  lands  are  bought  by  partners  in  trade,  and 

are  paid  for  out  of  the  partnership  assets,  they  of  necessity  become 
part  of  the  joint  estate ;  nor,  on  the  other  hand,  that  if  they  are  not 
bought  for  the  purposes  of  the  partnership  business  they  are  not  joint 
estate ;  nor  does  the  form  of  the  convey ance  settle  the  question,  which 
must  be  determined  with  reference  to  all  the  circumstances  of  the  case. 

One  of  two  partners  carrying  on  the  business  of  leather  factor  bought  lands 
for  the  purpose  of  erecting  a  residence  on  part  of  it  and  selling  the 
remainder  to  a  railway  company.  He  offered  a  share  to  his  partner, 
who  was  also  desirous  of  building  a  house  out  of  town  for  his  I'esidence. 
The  offer  was  accepted  and  the  purchase-money  paid  out  of  the  part- 
nership assets;  but  the  conveyance  was  to  the  partners  in  separate 
moieties,  each  of  which  was  conveyed  to  the  usual  uses  to  bar  dower. 
The  partners  at  their  individual  expense  built  houses  upon  portions  of 
the  land  set  apart  for  the  purpose,  but  the  other  e.\penses  relating  to 
the  land  were  paid  out  of  the  partnership  assets :  Held,  that  the  whole 
of  the  land  constituted  joint  estate. 

The  commissioner  having  held  *  that  part  of  the  land  was  joint  and  *  803 
part  separate  estate,  there  was  an  appeal  as  regards  the  latter 
part  within  time,  and  then  another  appeal  as  to  the  former  part  after 
the  statutory  time :  Held,  that  the  second  appeal  was  a  cross  appeal, 
and  that  a  cross  appeal  may  be  entered  after  the  statutory  time  if  the 
original  appeal  is  in  time.  —  Bank  of  England^s  Case.  Ex  parte 
McKenna.    In  re  Laurence,  645. 

2.  Slight  circumstances  are  sufficient  to  prove  a  contract  between  creditors 

of  a  dissolved  firm  and  continuing  partners,  that  the  debts  due  from 
the  former  shall  become  debts  due  from  the  latter.  Therefore  where 
a  new  firm,  consisting  of  two  of  the  partners  of  a  dissolved  firm  of 
three,  sent  a  circular  to  the  creditors  of  the  three  stating  that  the  debts 
of  the  three  would  be  paid  by  the  two,  and  creditors  of  the  three  sent 
to  the  two,  accounts,  debiting  them  with  debts  due  from  the  three : 
Held,  that  the  creditors  were  entitled  to  prove  not  only  these,  but  the 
other  debts  of  the  three  against  the  two.  —  Ex  parte  Chanind,  752. 

3.  A  partner  in  a  firm  deposited  with  the  bankers  of  the  firm,  who  were  also 

his  private  bankers,  the  certificates  of  some  railway  shares  which  he 
had  purchased  in  his  own  name,  with  a  memorandum  to  the  effect  that 
the  object  of  the  deposit  was  to  secure  a  sum  of  money  therein  described 
to  be  then  due  from  the  partner  to  the  bankers,  and  any  future  sums 
in  which  he  might  become  indebted  to  them.  The  firm  as  between 
themselves  and  the  partner,  adopted,  the  purchase  of  'the  shares,  and 
from  time  to  time  made  payments  on  account  of  the  sum  which  was 
by  the  memorandum  expressed  to  be  due  from  the  partner.  The 
moneys  advanced  upon  the  security  were  employed  for  the  purposes 
of  the  firm:  Held,  that  on  the  firm  becoming  bankrupts,  and  the 
banker  discovering  the  above  state  of  circumstances,  it  did  not,  nor 
did  the  general  lien  of  the  bankers,  entitle  them  to  hold  the  shares  as 
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a  security  for  the  balance  due  from  the  firm.  —  CUy  Batik  Case.      Ex 
parte  McKenna.    Be  Laurence,  629. 
PATENT. 

Wbere  a  person  objecting  to  the  grant  of  letters-patent  for  an  inyention,  had 
not  seen  any  notice  of  the  appb'cation  for  the  letters-patent  till  after 
the  sealing  of  the  warrant  for  sealing  them :  Held,  that  he  was  entitled 
to  oppose  before  the  Lord  Chancellor,  and  the  matter  was  referred 
back  to  the  Attomey-Greneral. — In  the  Matter  of  Brennard^s  Patent, 
.695. 

See  Account. 
PAYMENT.    See  Evidence. 
PAYMENT  OUT  OF  COURT.    See  Railway  Company. 

PIRACY.    See  Injunction. 
♦804  •PLEA. 

Although  a  demurrer  for  want  of  equity  to  one  bill  may  be  a  good  plea 
to  another  bill,  yet  where  the  plain tiflTs  title  to  relief  depends  not  on 
the  construction  of  an  instrument  but  on  facts  and  circumst-ances,  if  the 
allegations  in  the  two  bills  are  different,  such  a  plea  cannot  be  sus- 
tained.—  Marchioness  o/ Londonderry  v.  Baker,  701. 
POWER  OF  SALE.  See  Vendor  and  Purchaser. 
PRACTICE. 

1.  Ader  a  decree  for  administration  of  a  testator^s  estate  had  been  made  at 

the  suit  of  a  mortgagee  of  the  share  of  one  of  the  residuary  legatees, 
the  same  residuary  legatee  made  another  mortgage  of  his  share  bj  a 
deed,  in  which  the  plaintiff  concurred,  and  by  which  it  was  agreed  that 
the  two  incumbrances  should  rank  pari  passu.  An  order  on  further 
consideration  was  then  made,  without  bringing  the  new  incumbrancer 
before  the  Court.  Held,  that  he  might  be  brought  before  the  Coart 
by  supplemental  order,  under  15  &  16  Vict.  c.  86,  §  52,  without  a  sup- 
plemental bill.  —  Freeman  v.  Bennington,  295. 

2.  Certificate  of  counsel  for  rehearing  allowed  to  be  signed  by  one  counsel 

only. — Knowles  v.  GreenhUl,  Heath  Y.Oreenhill,  712. 

See  Chambers.    Copyhold.    Documents.    Interpleader. 

PRE-EMPTION.    See  Demurrer. 

PREMISES.     See  Will,  8. 

PRESUMPTION.    See  Evidence. 

PRIORITY.    See  Judgment. 

PRIVILEGE.    See  Bankrupt. 

PRODUCTION.    See  Documents. 

PROOF. 

Where  a  debt,  which  has  been  proved  against  a  firm  in  this  country,  was 
subsequently  proved,  under  a  concordata  in  a  foreign  country,  against 
another  firm,  consisting  of  some  of  the  members  of  the  English  firm : 
Held,  that  the  Court  ought  not  to  order  the  dividends  received  on  the 
latter  proof  to  be  refunded. —  Ex  parte  MeUor,  760. 
See  Marshalling. 

PROTECTION.    See  Bankruptcy. 
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RAILWAY  ACT. 

1.  Where  a  special  railway  Act  provided  *  that  the  line  should  be  made    *  805 

according  to  the  levels  shown  on  the  deposited  plans,  and  that 
it  should  be  lawful  for  the  company  to  carry  the  line  across  a  specified 
street  on  the  level  of  the  street :  Hdd,  that  the  latter  provision  was  not 
obligatory,  and  did  not  prevent  the  company  from  carrying  their  line 
across  the  street  according  to  the  provisions  of  the  general  Act.  —  The 
Warden  and  Assistants  of  the  Harbour  of  Dover  v.  The  London  Choi" 
ham  and  Dover  Railway  Company^  559. 

2.  By  a  clause  in  a  railway  Act,  afler  reciting  to  the  effect  that  the  proposed 

line  skirted  the  sea  and  would  obstruct  the  traffic  between  the  sea  and 
the  lands  on  its  shore,  and  so  deprive  the  lands  of  their  natural  advan- 
tages of  position  as  respected  the  sea,  and  that  the  lands  abounded 
with  minerals,  which  in  some  cases  belonged  to  persons  not  owners  of 
the  surface,  and  were  well  situated  for  manufactories  and  other  pur- 
poses of  commerce,  and  that  it  was  desirable  to  give  facilities  of  access 
between  the  lands  and  the  sea,  and  from  the  sea  and  the  lands  on  the 
seaward  side  of  the  line  to  parts  inland :  it  was  enacted  to  the  effect 
that  the  owners  or  occupiers  of  any  lands,  manufactories,  or  mines, 
lying  near  or  adjoining  the  railway,  and  in  parts  adjacent,  might  at  any 
time  make  any  railways  across  the  railway  (not  crossing  it  on  a  level) 
and  use  them  '*  for  the  benefit  of  themselves  and  of  all  and  every  other 
persod  and  persons  to  whom  they  or  any  of  them  may  from  time  to  time 
give  leave,  and  in  such  way  and  for  such  purposes  as  they  or  any  of 
them  may  require.'^  A  neighbouring  land-owner  proposed  to  construct 
a  railway  on  his  own  land  and  to  carry  it  under  the  company ^s  railway, 
and  to  use  it  as  a  public  railway  for  general  traffic :  Held^  that  he  was 
entitled  so  to  do,  and  that  the  clause  in  the  Act  did  not  restrict  the  use 
of  the  cross  railway  to  purposes  connected  with  the  more  convenient 
enjoyment  of  the  neighbouring  lands.  —  Hughes  v.  The  Chester  and 
Holyhead  Railway  Company,  352. 
3.  When  a  deposit  has  been  paid  into  Court  under  the  standing  orders  of 
Parliament  in  respect  of  several  undertakings  comprised  in  one  bill, 
and  the  bill  is  subsequently  withdrawn  as  to  some  only  of  the  under- 
takings, the  promoters  cannot,  upon  certificate  of  such  withdrawal, 
procure  at  once  the  payment  out  of  Court  of  so  much  of  the  deposit 
as  is  attributable  to  the  abandoned  undertakings.  —  In  the  Maker  of 
the  Aberyttwith  and  Welch  Coast  Railways,  201. 

RECEIPT.    See  Evidkncb. 

RECEIVER.    See  Copyhold. 

RECTIFICATION. 

Prior  to  an  agreement  for  a  resettlement  of  lands,  they  stood  limited, 

*  subject  to  certain  powers  vested  in  the  plaintiff,  and  certain    *  806 
charges  for  the  plaint iff^s  own  benefit,  and  for  the  jointure  of  the 
plaintiff^s  wife,  and  for  portions  of  his  younger  children,  to  the  plaintiff 
ibr  life,  with  remainder  to  his  only  son  in  tail  male,  with  remainder  to 
trustees  for  1500  years  in  trust,  in  the  event  of  failure  of  male  issue  of 
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the  plaintiff,  to  raise  a  sum  of  100,0002.  for  additional  portions  of  the 
plaintiff^s  daughters. 
In  contemplation  of  the  marriage  of  a  son  of  the  plaintiff^s  son,  the  plaintiff 
and  his  son  entered  into  the  arrangement  for  resettlement,  wherebj  it  was 
agreed  that  the  plaintiff's  son  should  disentail  the  reversion,  and  limit  the 
estates  after  the  plaintiff's  decease,  subject  to  his  life-interest  and  powers, 
and  to  the  exercise  thereof,  and  all  subsisting  charges,  to  such  uses  as  the 
plaintiff  and  his  son  should  appoint,  and  that  the  plaintiff  and  his  son 
should  then  appoint  the  lands  in  remainder,  and  subject  as  aforesaid  to 
the  use  of  the  plaintiff's  son  for  life,  with  remainder  to  the  plaintiff  ^s  first 
and  other  sons  successively  in  tail  male,  with  remainder  to  a  nephew 
of  the  plaintiff  and  certain  other  nephews  successively  for  their  lives, 
with  remainder  to  the  first  and  other  sons  successively  in  tail,  with 
remainders  over.  A  deed  of  resettlement  was  made  in  pursuance  of 
this  agreement,  and  thereby  the  lands  were  appointed  after  the  plain- 
tiff's death;  and  subject  to  his  life-estate  and  to  the  powers  thereto 
annexed,  and  of  the  jointure  and  any  other  charge  upon  the  estates  to 
which  the  plaintiff  might  be  entitled,  to  the  use  of  the  plaintiff's  son  for 
life,  with  remainder  to  his  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  the  plaintiff's  nephews  successively,  and  remainder 
over.  The  plaintiff  and  his  solicitor  deposed  that  neither  of  them 
intended  by  the  proposals  or  settlements  to  displace  the  term  of  1500 
years  or  the  portions  of  100,0002.  thereby  secured,  except  so  far  as  was 
necessary  for  the  benefit  of  the  plaintiff's  son  and  his  issue,  but  it  did 
not  appear  that  any  discussion  took  place  on  the  subject,  or  that  it 
was  mentioned:  Held,  not  a  case  for  reforming  the  resettlement. — 
Elwes  V.  Elwes,  667. 

REFERENCE.    See  Award. 

REFORMING.    See  Rectification. 

REFUNDING. 

Two  firms,  one  composed  of  A.  and  B.,  the  other  of  A.,  B.,  and  C,  carried 
on  business  at  Liverpool  and  Pemambuco,  respectively.  An  English 
adjudication  of  bankruptcy  was  made  against  A.  and  B.,  and  the 
holder  of  a  biU  drawn  by  A.,  B.,  and  C,  on  A.  B.  proved  under 

*  807  it  and  received  a  dividend.  Afterwards  A.,  B.,  and  '^C.  failed 
in  Pemambuco,  and  the  same  creditor  proved  and  received  divi- 
dends on  his  bill  under  that  liquidation :  Held,  that  he  ought  not  to 
receive  any  further  English  dividend  without  refunding  the  Brazilian 
dividends,  but  could  not  be  ordered  to  refund  the  English  dividend 
already  received.  —  Ex  parte  MeUor,  760. 
See  Laches. 

REGISTRY.    See  Judgment. 

REINVESTMENT.    See  Defence  of  Realm  Act. 

RELATIONS.    See  Will,  2. 

RELEASE.    See  Creditors'  Deed. 

REMAINDER.    See  Legacy.    Will,  6. 

REPAIR.    See  Lease. 
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BEPURCHASE.    See  Dbmurrkr. 

RESCINDING.    See  Reversion. 

RES  JUDICATA.    See  Dismissal.    Plea. 

REVERSION. 

The  vendor  of  a  oontingent  revenionaiy  interest  in  bank-stock  and  real 
estate  at  a  price  calcolated  by  the  purchaser  upon  statements  of  the 
value  of  the  real  estate  made  by  the  offer  to  sell,  having  filed  his  bill  to 
set  aside  the  sale  as  being  made  at  an  undervalue :  Held,  that  although 
as  a  general  rule  the  onus  lies  on  the  purchaser  of  a  reversion  to  show 
that  he  gave  a  fair  value,  yet  where  the  vendor  has  stated  in  his  pro- 
posals the  value  of  the  corpus  of  the  property,  it  lies  upon  the  vendor 
to  allege  and  prove  that  the  value  was  understated. 
Per  the  Lord  Justice  Turner,  semble,  a  sale  of  a  reversion  at  a  price  calcu- 
.    lated  according  to  tables  in  common  use  cannot  be  set  aside  merely  on 
the  ground  that  another  set  of  tables  in  common  use  would  give  a 
higher  value. 
The  purchasers  bought  taking  bank-stock  at  200/.  per  cent.    The  then  market 
price  was  2152.,  and  the  average  market  price  for  the  last  eleven  years 
217Z.    These  facts  were  held  not  to  be  conclusive  evidence  of  purchase 
at  an  undervalue,  there   being  strong  evidence  to  show  that,  in  the 
opinion  of  actuaries,  it  was  reasonable  in  the  purchase  of  a  reversion 
to  treat  bank-stock  as  only  worth  2002. 
Costs  of  selling  real  estate  are  to  be  regarded  in  valuing  a  reversionary  inter- 
est in  the  sale  moneys.  — Perfect  v.  Lane^  369. 

*  ROYALTY.    See  Account.  ♦808 

SALE.    See  Jurisdiction. 

SAVINGS  BANK.    See  Winding-up  Acts,  2. 

SCOTLAND.    See  Statute  of  Limitations. 

SECURITIES.    See  Investment. 

SECURITY  FOR  COSTS.    See  Costs. 

SEQUESTRATION.    See  Statute  of  Limitations. 

SETTING  ASIDE  DEED.    See  Laches.    Reversion. 

SET  OFF.    See  Trust. 

SETTLED  ESTATES  ACT. 

A  testator  in  his  lifetime  entered  into  contracts  for  leases  of  parts  of  his 
estate  for  building  purposes.  The  contracts  provided  for  granting  sep- 
arate leases  of  the  houses  when  built,  apportioning  the  whole  ground- 
rent  among  some  of  them,  and  leaving  the  rest  to  be  demised  at  a 
peppercorn  rent.  He  devised  the  estate  in  strict  settlement,  without 
any  power  under  which  the  leases  could  be  granted :  Hdd,  that  the 
Act  for  facilitating  leases  and  sales  of  settled  estates  could  not  safely 
be  resorted  to  for  granting  these  leases.  —  Oust  v.  MiddMon,  38. 

SETTLEMENT,  EQUITY  TO.    See  Husband  and  Wife. 

SHARE.    See  Legacy,  2. 

SHIP. 

The  mortgagees  of  a  ship  took  possession,  and  forthwith  commenced  employ- 
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ing  her  in  a  hazardous  and  speculative  business.  During  the  course 
of  this  employment,  which  was  throughout  a  losing  one,  they  put  her 
up  for  sale  under  depreciating  conditions,  and  no  sale  having  been 
effected,  continued  to  run  her  some  weeks  longer  in  a  reckless  manner 
till  she  was  much  depreciated  in  value,  and  then  sold  her  for  a  small 
sum.  y ice-Chancellor  Stuart  made  a  decree  charging  the  mortgagees 
in  account  with  the  value  of  the  ship  and  fittings  at  the  time  when  they 
took  possession  of  her,  and  placing  matters  on  the  same  footing  as  if 
they  had  bought  her  at  that  time :  Hddf  by  the  Lord  Chancellor  and 
Lord  Justice  Kniqht  Bruce,  that  this  decree  was  correct ;  dissentiente 
the  Lord  Justice  Turner,  who  was  of  opinion  that  the  proper  form 
*809  of  decree  would  have  been  to  charge  the  mortgagees  *with  what 
the  ship  might  have  earned  if  chartered  in  the  ordinary  course,  and 
with  all  damage  beyond  ordinary  wear  and  tear  occasioned  by  their 
employment  of  her. 
The  questions  as  to  the  right  of  a  mortgagee  of  a  ship  to  employ  her  con- 
sidered. —  Marriott  v.  The  Anchor  Reoersionary  Company,  177. 
SOLICITOR. 

The  non-delivery  of  documents  left  by  an  insolvent  solicitor  with  counsel  and 
law-stationers,  and  retained  by  them  for  non-payment  of  fees  and 
charges :  Hdd,  not  a  breach  of  an  order  upon  the  solicitor  to  deliver 
up  to  a  new  solicitor  all  deeds  and  documents  in  his  possession  or  power 
relating  to  the  affairs  of  his  client  in  the  suit.  —  Re  WiUianUy  104. 
See  EvipBNCE.  Taxation.  Trustee  Act. 
SPECIFIC  LEGACY.    See  Legacy. 

SPECIFIC    PERFORMANCE.     See   Jurisdiction.     Vendor  and  Pur- 
chaser. 
STAMP. 

A  debtor  sent  to  one  of  the  persons  beneficially  interested  under  the  will  of 
his  creditor  a  promissory  note  insufficiently  stamped  for  the  amount 
of  the  debt,  with  a  letter  referring  to  the  note  as  being  for  the  money 
due :  Held,  that  the  letter  was  not  of  itself  a  sufficient  promise  or 
acknowledgment  to  exclude  the  operation  of  the  Statute  of  Limitations, 
and  that  the  note  could  not  be  received  in  evidence  for  the  purpose  of 
explaining  it,  that  being  a  direct  and  not  a  collateral  purpose. 
Leave  given,  on  an  application  ex  parte,  to  set  down  a  petition  of  appeal 
where  the  appellant  was  not  a  party  to  the  cause.  —  Parmiter  v.  Par^ 
miter,  461. 
STATUTE  OF  FRAUDS.     See  Husband  and  Wife,  2. 
STATUTE  OF  LIMITATIONS. 

A  sequestration  had  issued  against  a  debtor  in  Scotland,  where  he  resided 
and  carried  on  business,  and  creditors  (also  residing  in  Scotland) 
proved  and  received  dividends  under  the  sequestration.  The  debtor 
did  not  obtain  any  order  of  discharge,  and  more  than  six  years  from 
the  payment  of  the  last  dividend,  he  petitioned  the  Court  of  Bankruptcy 
in  London  for  protection,  having  in  the  mean  time  carried  on  business 
in  England,  and  a  proposal  for  payment  of  a  composition  secured  by 
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inspectorsbip  trusts  was  assented  to  and  confirmed  accorditig  to  the 
provisions  of  the  Bankrupt  Law  Consob'dation  Act,  1849 :   Held,  that 
the  Statute  of  Limitations  was  a  yalid  objection  to  the  claim  of 
*  the  Scotch  creditors  to  be  paid  a  composition  on  the  unpaid    *  810 
portion  of  their  debt  under  the  inspectorship,  the  sequestration 
being  held  not  to  create  a  trust  of  subsequently  acquired  property  for 
the  purpose  of  taking  the  debts  provable  under  it  out  of  the  statute.  — 
Ex  parte  Kidd,  In  the  Matter  of  Kidd,  640. 
See  Stamp.    Trust. 

SUBSTITUTION.    See  Will,  7. 

SUCCESSION  DUTY. 

A  capital  fund  was  formed  by  subscriptions  upon  lives,  each  subscriber  sub- 
scribing upon  the  life  of  a  nominee.  The  income  was  yearly  to  be 
divided  ratably  among  those  subscribers  whose  nominees  were  then  liv- 
ing, and  as  soon  as  the  number  of  nominees  was  so  far  reduced  by 
death  that  the  capital  would  give  not  less  than  1000^  for  each  share, 
the  fund  was  to  be  divided  among  the  subscribers  whose  nominees  were 
living.  The  capital  became  divisible  after  the  passing  of  the  Succes- 
sion Puty  Act :  Held,  that  no  succession  duty  was  payable. 
Per  the  Lord  Justice  Turner,  semble,  succession  duty  would  have  been  pay- 
able but  for  the  saving  in  the  17th  section  of  the  Act. 
Per  the  Lord  Justice  Turner,  the  17th  section  is  not  confined  to  cases  where 
the  relation  of  debtor  and  creditor  exists  between  the  parties,  but 
extends  to  every  case  of  a  contract  bond  fide  for  valuable  considera- 
tion in  money  or  money^s  worth  for  the  payment  of  money  or  money^s 
worth  after  the  death  of  another  person.  —  Oldfield  v.  Preston,  398. 

SUPPLEMENTAL  ORDER.    See  Practice,  1. 

SUVIVOR.    See  Will,  6. 


TAXATION. 

N.  acted  as  solicitor  of  J.  from  1833  to  1857,  and  during  that  period  received 
and  paid  large  sums  of  money  on  his  account  In  November,  1853,  N. 
delivered  to  J.  his  account  current  from  1833  to  that  time,  and  in  it  took 
credit  for  twenty-seven  bills  of  costs,  which  he  delivered  at  the  same 
time.  N.  afterwards,  in  February,  1857,  and  June,  1857,  delivered 
continuations  of  his  accounts,  taking  credit  in  them  for  subsequent 
bills  of  costs,  which  were  delivered  along  with  the  accounts  in  which 
they  were  included.    None  of  the  acounts  were  ever  settled.    In  July, 

1857,  the  relation  of  solicitor  and  client  was  determined,  and  J.  placed 
the  matter  in  the  hands  of  a  fresh  solicitor.     In  March,  1858,  the 

last  account  was  *  delivered,  with  another  bill  of  costs.    In  April,    *  811 

1858,  J.  presented  a  petition  for  taxation  of  all  the  bills,  showing 
considerable  items  of  overcharge :  Held,  that  a  taxation  of  all  the  bills 
ought  to  be  directed,  though  most  of  them  had  been  delivered  more  than 
twelve  months  before  the  petition  was  presented.  —  In  re  Nicholson,  93. 

TENANT  FOR  LIFE.    See  Legacy. 
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TIME.    See  Demurrer.    Laches. 

TRAM-ROAD.    See  Lease. 

TONTINE.    See  Succession  Duty. 

TRUST-DEED.    See  Creditors*  Deed.    Statute  of  Limitations. 

TRUST. 

Semble,  where  a  trust  is  definite  and  clear,  a  cestui  que  trust  will  not  be  beld 
to  have  sanctioned  a  breach  of  trust  merely  on  the  ground  that  while 
his  interest  was  reversionary  he  knew  of  the  breach  of  trust  and  did  not 
interfere. 
A  trustee  of  real  estate  devised  his  real  estate  to  6.  T.,  subject  to  the  pay- 
ment of  a  legacy,  so  that  the  trust  estate  did  not  pass.  6.  T.,  however, 
acted  as  trustee:  Held,  that  she  must  be  deemed  a  trustee  upon 
an  express  trust,  and  thai  the  Statute  of  Limitations  was  therefore  no 
defence  to  a  claim  against  her  estate  in  respect  of  a  breach  of  trust. 
G.  T.  improperly  allowed  part  of  the  trust  fund  to  be  received  by  B.  N.  the 
tenant  for  life.  S.,  one  of  the  reversioners,  borrowed  money  from  C. 
and  mortgaged  to  him  her  share  in  the  trust  funds.  B.  N.  at  the  same 
time  gave  C.  a  bond  and  a  mortgage  of  other  property  for  the  same  debt, 
B.  N.  being  a  surety  for  S.  in  this  transaction.  The  debt  having  been 
paid  out  of  B.  N.^s  estate:  Held,  that  6.  T.^s  representative  could  not 
claim  to  have  this  payment  set  off  against  the  claim  of  S.  in  respect  of 
the  misapplied  part  of  the  trust  fund. 
Money  was  held  in  trust  to  be  invested  in  the  purchase  of  land,  to  be  settled 
so  that  S.,  a  married  woman,  would  have  been  equitable  tenant  in  tail 
in  remainder.  The  money  was  improperly  received  by  the  tenant  for 
life,  who  bought  with  it  freeholds  and  copyholds  in  his  own  name. 
Afler  this  S.  and  her  husband  joined  in  mortgaging  her  interest  in  the 
trust  funds  and  the  lands  to  be  purchased  with  them,  and  a  fine  was 

*  812       levied  to  the  use  of  the  mortgagee.     After  this  the  *  purchased  firee- 

holds  and  copyholds  were  declared  by  decree  to  belong  to  the  trust. 
Held,  that  as  regarded  the  copyholds  the  'security  was  invalid  as 
against  S.,  but  good  as  against  her  husband. 
An  estate  stood  limited,  subject  to  a  life-estate,  to  five  persons  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them  in  tail.  One  of 
these  five  persons,  a  married  woman,  concurred  with  her  husband  in  a 
deed  mortgaging  her  fifth  share  and  all  other  the  share  and  interest  to 
which  she  might  become  entitled  by  the  death  of  any  of  the  other  ten- 
ants in  tail  without  issue,  and  the  deed  contained  a  covenant  to  levy  a 
fine  of  the  property  expressed  to  be  conveyed  by  the  deed.  A  fine  was 
levied,  purporting  to  extend  only  to  the  fiflh  share.  Afterwards  one 
of  the  other  tenants  in  tail  died  without  issue  and  without  having  barred 
his  estate  tail.  Held,  that  there  was  an  error  in  the  fine,  which  was 
cured  by  3  &  4  Will.  4,  c.  74,  §  7,  and  that  the  fine  was  effectual 
as  to  one-fourth,  and  not  as  to  one-fifth  only.  —  Life  Association  of 
Scotland  v.  Siddal,     Cooper  v.  Oreene,  68. 

See  Husband  and  Wife.    Investment. 
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TRUSTEE. 

1.  G.  and  T.  were  trustees  of  a  will.    T.  was  also  the  sole  trustee  of  a  settle- 

ment  wholly  unconnected  with  the  will.  T.  had  misappropriated  a  sum 
of  stock,  part  of  the  settlement  fund.  The  eesiuia  que  trusty  who  had 
been  informed  by  him  that  it  had  been  invested  on  mortgage,  pressed 
him  to  replace  it.  He  thereupon  induced  0.  to  concur  in  transferring 
into  the  sole  name  of  him,  T.,  a  like  sum  of  stock,  part  of  the  trust  funds 
under  the  will,  and  executed  to  C.  a  transfer  of  a  mortgage  in  fee  for 
securing  the  amount.  He  then  informed  the  cestuis  que  trust  under  the 
settlement  that  their  fund  was  properly  invested  in  stock  in  his  name, 
and  they  thereupon  placed  a  distringas  upon  the  fund  which  had  been 
transferred  to  him  as  above.  They  had  no  notice  that  the  stock  did  not 
arise  from  an  investment  of  their  own  trust  funds.  T.  afterwards  died 
insolvent,  and  it  was  then  discovered  that  the  mortgage  deed  was  a 
forgery.  The  stock  being  still  in  the  name  of  T.,  0.  filed  a  bill  against 
the  cestuis  que  trust  under  the  settlement,  to  obtain  a  transfer  to  himself 
of  the  stock,  on  the  ground  that  it  still  belonged  to  the  funds  under  the 
will. 

Hdd  by  the  Lord  Chancellor  and  the  Lord  Justice  Evight  Brucb,  that  how- 
ever the  case  might  have  stood  if  the  cestuis  que  trust  under  the  will  had 
been  the  plaintiffs  (as  to  which  their  lordships  gave  no  opinion),  C.  could 
not  claim  to  have  the  fund  retransferred. 

Per  the  Lord  Justice  Turner,  qucere,  whether  the  trust  in  favour  of  the 

persons  entitled  under  the  will  could  be  defeated  while  the  *  stock  *  818 
remained  standing  in  T.^s  name,  and  he  continued  to  be  a  trustee 
of  the  will;  and  qucere,  whether  C,  in  his  character  of  trustee,  was  not 
entitled  to  maintain  a  suit  to  have  this  trust  enforced,  though  he  had 
been  guilty  of  a  breach  of  trust  in  concurring  in  the  transfer  to  T.  — 
C<ue  V.  James f  256. 

2.  Where  a  trust-deed  for  the  benefit  of  creditors  is  avoided  by  a  bankruptcy, 

the  Court  of  Bankruptcy  may  allow  the  trustees*  costs  out  of  the  estate. 
—  Ex  parte  Tomlinson,  745. 

See  Laches.    Lunact,  1. 
TRUSTEE  ACT. 

The  cestuis  que  trust  under  a  deed,  the  trustee  of  which  was  a  solicitor, 
presented  a  petition  in  the  matter  of  the  solicitor  and  in  the  matter  of  the 
Trustee  Act,  alleging  that  the  trustee  had  taken  the  benefit  of  the  Insol- 
vent Acts,  had  repudiated  the  trusts,  refused  to  discharge  his  duties  as 
trustee,  and  otherwise  misconducted  himself  in  the  trusts,  and  praying 
the  appointment  of  a  new  trustee  in  his  place  and  a  vesting  order.  The 
trustee  denied  or  offered  explanations  of  the  various  imputations  against 
him,  claimed  a  balance  to  be  due  to  him,and  objected  to  being  removed 
from  the  trusteeship.  An  order  was  made  by  the  V ice-ChanceUor 
according  to  the  prayer  of  the  petition. 

Held,  on  appeal,  that  the  32d  section  of  the  Trustee  Act  does  not  give  the 
Court  jurisdiction  under  the  Act  to  displace  a  trustee  who  is  desirous  of 
continuing  in  the  trust. 
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Held,  also,  that  the  trustee  could  not,  under  the  summary  jurisdiction  of 
the  Court  over  solicitors,  be  removed  from  the  trust  for  acts  done  by 
him,  not  in  the  character  of  solicitor  or  in  any  relation  immediately 
arising  out  of  that  character,  but  in  the  character  of  trustee,  and  that 
the  order  could  not  be  sustained.  —  In  re  Blanchard,  In  the  Matter 
of  the  Trusts  of  LeDotdcet's  Mortgage  Deed,  181. 


UNDERTAKING.    See  Damages,  2. 
UNDUE  INFLUENCE.    See  Laches. 
UNDERVALUE.    See  Reversion. 
UNSOUND  MIND.    See  Lunacy. 


VALUATION.     See  Damages.  1. 
♦814   ♦VENDOR  AND  PURCHASER. 

1.  An  estate  was  put  up  for  sale  by  a  particular  describing  it  as  ''now 

or  late  in  the  several  occupations  of  H.  R.  and  others,^*  and  by  one  of 
the  conditions,  it  was  provided,  that  on  completion,  the  purchaser  should 
be  **  let  into  the  receipt  of  the  rents  and  profits.^*  Some  parts  of  the 
property  were  subject  to  leases  for  lives,  at  a  low  rent  Held,  that  a 
purchaser,  who  entered  into  the  contract  without  knowing  of  the  exist- 
ence of  such  leases,  could  not  be  compelled  to  take  the  tiUe  without 
compensation. 

A  claim  for  specific  performance  raising  no  question  of  notice  or  waiver  hav- 
ing been  filed  by  the  vendor,  and  a  reference  as  to  tiUe  in  the  common 
form  having  been  made,  the  order  directing  which  was  not  appealed 
from  :  Held,  by  the  Lord  Justice  Knight  Bruce,  that  proof  of  notice 
to  the  purchaser  of  the  existence  of  the  leases  for  lives  when  he  entered 
into  his  contract,  and  proof  of  subsequent  conduct  from  which  a  waiver 
of  the  objection  might  be  inferred,  would  not  take  away  his  right  to 
compensation. 

Per  the  Lord  Justice  Turner,  whether  the  question  of  A  purchaser  having 
waived  his  right  to  compensation  may  not  be  entered  into  upon  further 
consideration,  though  not  raised  by  the  pleadings,  qucere.  —  Hughes  v. 
Jones,  307. 

2.  A  testator,  after  directing  his  debts  to  be  paid  by  his  executrix,  gave  his 

real  and  personal  estate  to  her  for  life,  and  if  she  found  the  rents 
not  sufficient  for  her  maintenance  and  comfort,  he  gave  her  full  power 
to  mortgage  the  real  estate  so  far  as  should  be  needful  for  her  mainten- 
ance and  comfort.  Held,  that  the  question,  whether  the  executrix 
could  sell  the  real  estate  for  payment  of  debts,  was  too  doubtful  for 
the  title  to  be  forced  upon  a  purchaser.  —  Cook  v.  Dawson,  127. 

3.  By  the  conditions  of  sale  of  the  property  of  a  company  in  the  course  of 

being  wound  up,  it  was  stipulated  that  the  purchaser  should  accept  a 
conveyance  from  the  official  manager  under  the  powers  of  the  Wind- 
ing-up Acts,  1848  and  1849,  or  one  of  them,  without  requiring  the 
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concurrenoe  of  any  of  the  shareholders  or  any  other  person  ;  but  that, 
if  the  purchaser  should  consider  the  legal  estate  outstanding  and  should 
require  a  conveyance  thereof,  he  should  bear  the  expenses  of  obtaining 
such  conveyance  or  conveyances  as  he  might  require,  and  all  other 
expenses  incident  to  getting  in  such  legal  estate.  Held,  on  the  general 
scope  of  the  conditions,  that  the  purchaser  was  to  be  at  the  risk  of 
getting  in  the  legal  estate,  and  that  the  vendor  was  entitled  to  a 
specific  performance  on  executing  a  conveyance  *  of  the  equitable  *  815 
interest,  and  undertaking,  at  the  expense  of  the  purchaser,  to 
obtain  all  such  conveyances  and  render  all  such  assistance  to  the  getting 
in  of  the  legal  estate  as  the  purchaser  should  require  and  as  the  vendor 
was  able  to  obtain  or  give.  —  Sheemets  Well  or  Waterworks  Company 
V.  Pohon,  36. 

See  Jurisdiction. 

VESTING.    See  Lunacy,  1.    Will,  7. 

VESTRY.    See  Church  Building  Acts. 

WAIVER.    See  Vendor  and  Purchaser. 
WASTE.    See  Evidence. 
WIFE.    See  Husband  and  Wife. 
WILL. 

1.  A  testatrix  by  her  will  directed  her  fortune  to  be  divided  between  A.  and 

R.  K.,  appointing  trustees  for  R.  E.  to  pay  him  half-yearly  his  share. 
By  codicil,  reciting  that  A.  was  dead,  she  desired  that  her  fortune 
should  be  divided  between  R.  K.  and  T.  E.  for  the  use  of  their  chil- 
dren, and  when  they  came  of  age  to  be  settled  upon  them,  share  and 
share  alike.  R.  K.  survived  the  testatrix,  and  died  without  ever  having 
had  a  child.  Held,  that  the  gift  to  him  by  the  will  of  a  moiety  was 
absolute,  and  that  the  modification  introduced  by  the  codicil  affected  it 
so  far  only  as  was  necessary  to  give  effect  to  the  disposition  in  favour 
of  his  children,  and  that  this  disposition  having  failed,  the  absolute  gif^ 
remained,  so  that  his  personal  representatives  were  entitled  to  his 
moiety.  —  Norman  v.  Kynaston,  29. 

2.  A  testator  gave  real  estate  to  trustees  upon  trust  to  pay  a  moiety  of  the 

rents  to  his  wife  for  life,  and  the  other  moiety  for  the  maintenance 
of  his  daughter,  and  after  the  wife^s  death  he  gave  all  the  estate  to  his 
daughter  in  fee,  provided  that  if  the  daughter  should  die  without  law- 
ful issue,  the  wife  her  surviving,  then  he  gave  the  estate  to  his  wife  for 
life,  and  afler  her  death  **  to  my  relations,  share  and  share  alike.*^  He 
died  almost  immediately  after  making  his  will,  and  his  daughter  was 
his  only  child.     She  died  without  issue  in  the  lifetime  of  the  wife. 

Held,  that  "  relations  '*  meant  next  of  kin,  and  that  the  period  of  ascertain- 
ing them  was  not  to  be  postponed  till  the  death  of  the  widow ; 
but  whether  they  were  *  to  be  ascertained  at  the  death  of  the    *  816 
testator  or  of  the  daughter,  qucere. 

Per  the  Lord  Chancellor,  the  death  of  the  daughter  was  the  period  for  ascer- 
taining them.  —  Leea  t.  Massey,  113. 
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3.  A  testator  gave  his  residuaiy  real  and  personal  estate  upon  tmst  out  of 

the  income  to  pay  an  annuity  to  his  widow  for  life,  and  after  her  de«th 
he  directed  that  the  trustees  should  hold  the  proceeds  of  the  trust 
property  in  trust  to  divide  them  among  his  children,  on  their  attaining 
twenty-one  (*'  with  full  power  of  maintenance  and  advancement^  in  the 
mean  time)  ahd  the  issue  of  such  children  if  dead,  and  in  case  there 
should  be  no  child  of  the  testator  living  at  his  death,  upon  trust  for 
such  persons  who  ''at  the  failure  or  determination  of  the  preceding 
trusts  ^*  would  be  entitled  under  the  Statute  of  Distributions  as  his  next 
of  kin  to  the  trust  estate  if  he  had  "  then  died  possessed  thereof  intes- 
tate and  without  leaving  any  wife  ^*  him  sundving.  Hddt  that  the  sole 
next  of  kin  living  at  the  time  of  the  testator^s  own  death  was  the  person 
entitled  under  the  ultimate  bequest.  —  Fletcher  v.  Fletcher^  lib. 

4.  A  will  directed  that  all  legacies  should  be  paid  within  six  months  after  the 

testator^s  death.  By  a  codicil,  executed  on  the  day  of  the  testator's 
death,  after  giving  500Z.  apiece  to  five  of  the  grandchildren  of  his 
brothers  by  name,  he  bequeathed  5002.  to  legatees  thus  described: 
**  each  child  that  may  be  bom  to  either  of  the  children  of  either  of  my 
brothers,  lawfully  begotten.^'  Hdd,  that  of  the  children  of  the  brothers' 
children  neither  those  bom  at  the  date  of  the  codicil  nor  those  begotten 
after  the  testator^s  death  were  entitled,  but  only  children  en  ventres  lew 
merea  at  the  date  of  the  codicil  and  of  the  testator's  death.  —  Totonsend 
V.  Early,  1. 

5.  A  bequest  in  trust  for  the  testator's  nephews  and  nieces  **  on  both  sides" 

held  to  extend  to  children  of  his  wife's  brothers  and  sisters.  —  JfVogley 
▼.  Phillips,  466. 

6.  A  testator  devised  real  estate  to  his  four  granddaughters  for  their  respec- 

tive lives  in  equal  shares,  '*  remainder  in  four  equal  shares  to  the  use 
of  the  children  of  my  said  four  granddaughters  and  the  heirs  of  their 
bodies,  such  children  of  my  said  granddaughters  taking  their  mother's 
share  as  tenants  in  common  in  tail,  remainder  to  the  survivors  or  sur- 
vivor of  such  children  and  the  issue  of  their,  her,  or  his  body  in  tail, 
and  in  default  of  issue  of  my  said  granddaughters,  I  give  the  same 
estate  to  E.  S.,"  &c.  Three  of  the  four  granddaughters  died  unmar- 
ried. The  fourth  married  and  .had  a  son  (the  plaintiff)  and  a  daughter 
(the  defendant).  Held,  that  his  son  and  daughter  became  entitled  to 
the  whole  estate  in  moieties  as  tenants  in  common  in  tail. 
^817  Per  the  Lord  Justice  Turner:  *the  limitations  to*' the  survivors  or 
survivor  of  such  children"  only  created  cross-remainders  as  between 
children  of  a  granddaughter  taking  their  mother's  share,  but,  by 
reason  of  the  ultimate  gift  over,  cross-remainders  in  tail  as  to  the  entire 
fourths  were  to  be  implied  between  the  children  of  the  grandchildren, 
the  previous  express  limitation  of  cross-remainders  not  being  a  con- 
clusive reason  against  such  implication.  —  AUanson  v.  Barton,  389. 

7.  A  testator  gave  a  fund  to  his  wife  for  life,  and  after  her  death  to  hif  seven 

sons  and  daughters,  or  such  of  them  as  should  be  living  at  the  death 
of  his  wife,  and  the  issue  of  such  of  them  as  should  be  then  dead  leav- 
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ing  issue,  share  and  share  alike,  the  issue  not  to  take  larger  shares 
among  them  than  their  respective  parents  would  have  been  entitled  to 
if  fiving.  One  of  the  testator^s  sons  who  survived  him  died  in  the  life- 
time of  the  widow,  leaving  a  child,  who  afterwards  also  died  in  the 
lifetime  of  the  widow :  Edd,  by  the  Lord  Justice  Turksk,  affirming 
the  decision  of  the  Vice-ChaQcellor  Stuakt,  that  the  child  took  a  vested 
interest,  and  that  her  representative  was  entitled  to  a  share  of  the  fund. 
—  In  rt  PelTs  Trusts,  291. 

8.  A  testator  empowered  his  trustees,  out  of  the  funds  from  time  to  time 

coming  to  their  hands  under  the  trusts  thereinbefore  contained,  to 
expend  such  sums  or  sum  of  money  as  they  should  deem  expedi- 
ent in  the  repairs,  and  improvements,  and  insurance  against  fire  of 
any  of  the  messuages  and  other  buildings,  lands  and  hereditaments 
hereby  devised,  and,  if  they  should  think  proper,  to  permit  the  per- 
son who  mighty  under  the  trusts,  be  entitled  to  a  life  or  other  greater 
estate  in  the  respective  portions  of  the  estates  to  occupy  "  the  man- 
sion-house, gardens,  and  jTremwe^,^*  without  paying  any  rent  or  com- 
pensation for  the  same,  and  without  such  person  being  obliged  at 
his  expense  to  keep  the  same  in  repair,  or  being  at  any  other  expense 
than  paying  the  rates  and  taxes :  Hdd,  upon  the  context  of  the  will, 
and  having  regard  to  surrounding  circumstances,  that  the  tenant  for  life 
was  entitled  under  this  trust  to  occupy  a  park  surrounding  the  man- 
sion, and  to  have  the  vineries  and  forcing  pits  kept  in  repair,  and  the 
gardens  kept  stocked  with  plants,  shrubs,  and  trees,  at  the  expense  x>f 
the  trust  estate.  —  Lethbridge  v.  Letkbridgef  523. 

9.  A  legacy  "  to  my  friend  J.  S.,  of  M.,  banker^s  clerk,  and  one  of  the  exec- 

utors of  this  my  will,^^  Tidd  not  conditional  on  the  acceptance  of  the 
office  of  executor.  —  In  re  Denby,  850. 

10.  A  testator  gave  the  income  of  his  residuary  estate  of  his  wife  for  life  and 

the  capital  equally  among  his  children  who  should  be  living  at 
his  death,  but  directed  that  if  *  any  daughter  married,  the  in-    *  818 
terest  of  her  share  should  be  paid  to  her  for  her  separate  use  for 
her  life,  and  after  her  death  to  her  husband  for  his  life,  and  after  the 
death  of  the  survivor  equally  among  their  children ;  and  if  the  daughters 
had  no  children  living  at  their  respective  deaths,  the  principal  of  their 
portions  to  be  at  their  own  disposal:    Hdd,  that  the  event  of  a 
daughter's  marrying  was  not  to  be  restricted  to  a  marriage  in  the 
lifetime  of  the  widow.  —  Wfftham  v.  Wytham,  758. 
See  Executors.    Leqaot.    Lsoatsb.    Vsndob  and  Pubchasbr,  2. 
WINDING-UP  ACTS. 

1.  A  solicitor,  who  was  a  shareholder  in  an  incorporated  company,  knowing  it 
to  be  in  difficulties,  transferred  his  shares  to  his  farm  bailiff,  a  man 
without  property.  The  transfer  purported  to  be  made  for  50Z.,  but  no 
such  sum  was  ever  paid,  nor  had  the  transferee  ever  agreed  to  pay 
any  sum.  The  transferror  admitted  that  he  had  made  the  transfer  to 
get  rid  of  his  liability,  and  had  asked  the  transferee  to  take  the  shares 
off  his  hands.  He  also  stated  that  he  had  informed  the  transferee  (who 
VOL.  m.  41  [  641  ] 
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had  no  other  advice)  that  the  company  was  in  difficulties;  that  the 
shares  were  worthless,  and  that  a  liability  might  attach  to  the  owner- 
ship. The  transferee  stated  that  he  had  never  looked  upon  himself 
as  owner ;  that  he  had  always  considered  that  the  shares  were  merely 
put  into  his*  name  to  serve  some  purpose  of  the  transferror's,  and 
that  he'  had  always  understood  that  he  should  be  indemnified.  The 
company  having  been  ordered  to  be  wound  up,  the  transferror,  as  solici- 
tor of  the  transferee,  but  without  communication  with  him,  made  an 
offer  to  contribute  a  sum  towards  the  debts  of  the  company,  to  escape 
all  further  liability.  He  admitted  that  this  sum  was  to  have  come  oat 
of  his  own  pocket :  Held,  affirming  the  decision  of  the  Master  of  the 
Rolls,  that  the  transfer  must  be  held  to  have  been  merely  colourable, 
and  that  the  transferror  was  a  contributory. 

An  appeal  motion  by  a  contributory  to  have  his  name  taken  off  the  list 
being  revised  with  costs  as  against  the  official  manager,  the  creditors* 
representative,  who  appeared,  though  not  served,  was  allowed  his  costs 
out  of  the  estate.  —  In  re  the  Electric  Telegraph  Company  of  Ireland. 
In  re  Budd's  Case,  297. 

2.  A  company  called  '*The  District  Savings  Bank,^  was  registered  in  18^ 
under  the  Joint-stock  Companies  Act,  1856,  with  limited  liability,  bat 
was  never  registered  under  the  Acts  of  185?  and  1858  relating  to 
banking  companies,   and  its  shares  were  of  XL  each.     Its  objects 

*  819       were  to  receive  deposits,  *  to  grant  loans  on  security,  and  to  con- 

duct the  business  of  emigration  agents.  Money  coald  not  be  drawn 
out  by  checks  payable  on  demand,  but  could  only  be  withdrawn  after 
notice,  and  the  company  kept  banking  accounts  with  two  banks  in  Lon- 
don :  Eeid,  that  it  was  not  a  banking  company  within  the  meaning  of 
the  Acts  relating  to  such  companies,  and  that  the  Court  of  Chancer7 
had  no  jurisdiction  to  make  an  order  for  winding  it  up.  —  Ex  parte 
Coe,  Be  District  Savings  Bank,  835. 

See  Chambers.    Contributort.    Insolvency. 
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